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George  Beiinger  v.  Henrietta  Lutz  and  Daniel  Lutz,  her 
husband,  Appellants. 

Buiband  and  wifi—BesulUng  trus^—Svtdenoe. 

Where  a  married  woman  seeks  to  establish  a  resulting  trust  in  land  the 
record  title  of  which  is  in  her  husband,  she  must  show  by  evidence  thai 
is  clear  and  satisfactoiy,  first,  that  she  paid  a  portion  of  the  purchase 
money  for  the  land  in  controversy ;  second,  that  it  was  paid  upon  an  agree- 
ment that  she  was  to  have  the  title  to  the  land  or  such  portion  of  it  as  she 
paid  for;  and  third,  that  the  money  so  paid  belonged  to  her  as  her  sepa- 
rate estate.  The  resulting  trust  must  be  impressed  on  the  title  when  it 
passes  to  the  alleged  trustee,  and  cannot  be  engrafted  upon  it  afterwai*ds. 
The  agreement  to  advance  the  purchase  money,  or  a  portion  of  it,  and  take 
title  to  the  land,  or  a  proportional  part,  must  precede  or  be  contempora- 
neous with  the  purchase. 

In  proceedings  by  a  purchaser  at  sheriiTs  sale  to  recover  possession,  the 
wife  of  the  defendant  in  the  execution  claimed  an  interest  in  the  land 
under  an  alleged  trust  resulting  from  the  payment  of  $2,000  of  the  pur- 
chase money.  The  evidence  tended  to  show  that  some  years  before,  the 
wife's  father  gave  a  deed  for  thirteen  acres  of  land  to  the  husband,  and 
took  his  note  for  $400,  the  price  of  the  land,  and  charged  the  note  to  his 
dauj^hter's  share  in  his  estate.  This  was  done  because  the  father  had  an 
erroneous  opinion  that  a  married  woman  could  not  lawfully  take  title  to 
land.  The  husband  and  wife  went  upon  the  land,  improved  it,  and  subse- 
quently sold  it  with  other  land  of  the  husband,  and  divided  the  money 
according  to  their  respective  interests.  The  money  thus  received  by  the 
wife,  together  with  other  moneys  received  from  her  father's  estate,  made 
Vol.  CLXxrx— 1  (1) 
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up  the  $2,000  contributed  towards  the  purchase  money  of  the  land  in  oon- 
troversy.  The  evidence  for  the  wife  tended  to  show  that  she  furnished 
$100,  the  hand  money  paid  upon  the  preliminary  contract,  and  $1,000,  the 
amount  paid  upon  the  delivery  of  the  deed ;  that  this  was  furnished  upon 
the  express  agreement  witii  her  husband  that  she  was  to  have  an  interest 
in  the  title  coiTCsponding  to  the  amount  of  purchase  money  she  should 
furnish,  and  that  she  subsequently  furnished  $900  more  in  pursuance  of 
this  agreement.  Held,  (1)  that  the  presumption  of  title  arising  from  the 
form  of  the  deed  and  the  note  was  such  a  presumption  as  might  be 
rebutted ;  (2)  that  as  the  testimony  was  in  apparent  contradiction  of  the 
deed  and  note,  the  question  for  the  jury  was  whether  the  papers  were  so 
explained  and  accounted  for  by  the  testimony  as  to  overcome  the  presump- 
tion arising,  prima  facie,  upon  them,  and  establish  the  title  of  the  wife  in 
the  thirteen  acres  admittedly  paid  for  out  of  her  share  in  her  father's 
estate ;  (3)  that  if  the  testimony  introduced  by  the  defendant  was  believed, 
the  money  paid  by  her  for  the  land  in  contix)versy  was  paid  in  time  to 
establish  a  resulting  trust  in  her  favor;  (4)  that  the  whole  case  was  for 
the  jury  under  proper  instructions. 

Practice,  C.  P. — PoinU — Review. 

It  is  error  to  affirm  a  point  which  is  argumentative  in  character,  and 
drawn  for  the  pui*pose  of  securing  from  the  court  an  indorsement  of  the 
line  of  argument  the  plaintiff  is  about  to  present  to  the  jury  upon  the  facts 
and  of  the  credibility  of  the  witnesses,  and  which  contains  an  assumption 
of  the  truth  of  the  plaintiffs  contention  upon  questions  that  are  properly 
for  the  jury. 

Practice,  8.  C— Stenographer's  notes — Record. 

The  Supreme  Court  will  not  consider  a  paper  signed  by  the  stenographer 
of  the  court  below  and  handed  up  at  the  argument,  expressing  an  opinion 
that  a  certain  instraction  contained  in  the  certified  record  had  been  incor- 
rectly transcribed  by  him. 

Argued  Oct.  5, 1896.  Appeal,  No.  286,  Oct.  T.,  1895,  hy  de- 
fendants, from  judgment  of  C.  P.  Venango  Co.,  April  T.,  1892, 
No.  68,  on  verdict  for  plaintiff.  Before  Stbeeett,  C.  J.,  Gbben, 
Williams,  McCollum,  Mitchell,  Dbak  and  Fell,  J  J.  Re- 
versed. 

Transcript  of  proceedings  before  a  justice  of  the  peace  tor  the 
possession  of  a  tract  of  land  purchased  by  plaintiff  at  sheriff's 
sale,  and  declaration  in  ejectment  under  the  act  of  June  16, 
1886.    Before  Taylob,  P.  J. 

The  facts  appear  by  the  charge  of  the  court  and  the  opinion 
of  the  Supreme  Court. 
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1897.]  Charge  of  Court. 

The  court  charged  in  part  as  follows : 

Daniel  Lutz,  one  of  tiie  defendants  in  this  action,  had  a  deed 
npon  record  for  about  one  hundred  acres  of  land  in  Clinton 
township,  in  this  county.  Judgment  was  obtained  against  him, 
the  land  was  levied  upon  as  his  property  and  sold  on  August  81, 
1891,  by  the  sheriff  to  the  plaintiff,  George  Beringer,  for  the 
consideration  of  $2,175.  The  defendants,  being  in  possession 
of  the  land,  the  proceedings  were  instituted  under  our  act  of 
assembly,  allowing  that  to  be  done  before  a  justice  of  the  peace, 
in  order  to  recover  possession  of  land  that  had  been  purchased 
at  a  sheriff's  sale.  The  magistrate  then  certified  into  the  court 
of  common  pleas,  to  be  tried  here,  as  to  whether  the  purchaser 
at  the  sheriff's  sale  was  the  owner  of  the  land  and  entitled  to 
the  possession.  That  is  the  issue  that  you  are  trying  here.  At 
the  sheriff's  sale  a  notice  was  read  in  the  heariiig  of  bidders, 
notifying  them  that  the  defendant,  Henrietta  Lutz,  was  the 
owner  of  sixteen  twenty-thirds  of  the  land ;  that  she  had  paid 
the  purchase  money  for  that  land,  and  that  any  party  purchas- 
ing would  purchase  with  notice  of  her  claim  upon  that  land. 
This  was  notice  to  the  bidders  of  her  equitable  title  in  the  land, 
and  afterwards  if  she  could  sustain  that  claim  to  it,  she  would 
be  entitled  to  a  verdict;  it  depending  entirely  upon  the  trial  of 
this  issue  whether  she  could  sustain  what  she  notified  the  pur- 
chaser there. 

Gentlemen,  in  this  case  the  deed  for  the  land  was  made  by 
James  Porter  to  Daniel  Lutz,  the  husband  of  Henrietta  Lutz, 
the  other  defendant.  The  actual  payment  of  the  purchase 
money  all  through  was  made  by  Mr.  Lutz.  The  deed  from 
Porter  to  Lutz  in  connection  with  the  judgment  against  Lutz, 
the  execution  thereof^  the  sheriff's  sale  and  deed  to  the  plain- 
tiff, mode  a  prima  fade  case  which,  in  the  absence  of  rebutting 
evidence  of  such  character  as  we  will  instruct  you  hereafter, 
would  be  sufficiMt  to  warrant  a  verdict  for  the  plaintiff. 

The  theory  ^  Mrs.  Lutz,  and  what  she  asks  you  to  find  is, 
that  notwitManding  the  deed  was  in  the  name  of  her  husband, 
she  was  inl^st  the  owner  of  sixteen  twenty-thirds  of  the  land ; 
that  the  Mrchase  money  that  was  paid  for  this  tract  of  land  was 
deriv#dlnom  the  sale  of  a  small  tract  of  land  situated  in  Lawrence 
coni^f  9  containing  about  nineteen  acres  in  all,  thirteen  of  which 
sb#  ilid  belonged  to  her,  and  the  balance  to  her  husband,  and 
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tbat  she  acquired  title  to  that  by  devise.  She  asks  you  to  find 
here  that  the  title  in  that  land  became  vested  in  her,  although 
the  legal  title  was  in  Daniel  Lutz,  her  husband ;  that  it  was  an 
advancement  to  her,  intended  to  be  an  advancement  towards 
her  share  in  her  father's  estate,  and  that  the  value  of  such  ad- 
vancement was  to  be  $400,  for  which  a  note  was  given  at  that 
time ;  that  at  the  time  the  title  vested  in  her«  it  was  agreed  and 
was  the  intention  that  Lutz  should  hold  a  legal  title  to  this  part 
in  trust  for  her,  and  that  the  i|400,  mentioned  as  the  purchase 
money,  should  be  an  advancement  upon  her  share  in  her  father's 
estate,  to  be  charged  up  and  deducted  from  her  share  upon  the 
distribution  of  the  estate  after  the  death  of  the  father  and 
mother,  and  that  it  was  so  charged  and  deducted;  that  the 
money  arising  from  this  sale,  all  that  receipted  for  by  Lutz,  to 
the  amount  of  $1,400,  belonged  to  her,  and  was  paid  to  her 
shortly  after  the  same  was  received  by  her  husband ;  that  she 
kept  it  separate  and  apart  from  any  money  of  her  husband's ; 
that  at  the  time  of  the  purchase  from  Porter  ishe  paid  the  first 
9100,  and  afterwards  paid  at  different  times  of  her  own  money 
91,900  more.  That  is  the  theory  of  the  defendants,  and  what 
they  ask  you  to  find. 

The  plaintiff  asks  you  to  find  that  the  oral  evidence  given  in 
court,  by  which  this  trust  in  favor  of  Mrs.  Lutz  is  sought  to  be 
sustained,  is  inconsistent  with  the  acts  of  the  parties,  that  it  is 
in  flat  contradiction  of  the  deeds,  the  receipts  and  all  of  the 
written  evidence,  except  perhaps  the  distribution  account  which 
was  given  here,  and  papers  belonging  to  her  share  in  the  estate 
of  her  father. 

[When  a  father  advances  money  to  his  son  or  daughter,  and 
takes  a  bond  or  note  for  its  payment,  the  law  presumes  such 
transaction  a  debt  and  not  an  advancement.  So  too  if  interest 
i&  charged,  the  law  presumes  that  it  is  a  debt,  and  was  a  loan 
instead  of  an  advancement.  These  are  legal  presumptions 
arising  from  the  facts  of  the  papers  which  have  been  given  in  evi- 
dence. The  papers  show  for  themselves,  but  the  legal  presump- 
tions arise  upon  this.]  [13]  [The  presumption  of  law  is  that  the 
property  belongs  to  the  husband  and  not  to  the  wife,  and  the 
evidence  to  establish  in  her  a  separate  estate  in  this  land  by 
gift  or  advancement  from  her  father  must  be  clear  and  satisfac- 
tory, and  sufiicient  to  repel  all  adverse  presumptions.    Con- 
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tractB,  notes^  deeds,  or  other  articles  made  at  the  time  are  the 
best  evidence,  not  only  as  regards  the  ownership  of  titie  to  land, 
but  also  as  to  who  paid  the  purchase  money.]  [14] 

Upon  the  part  of  the  defendant,  the  will  of  the  father  is 
given  in  evidence,  showing  that  there  was  due  to  her,  or  that 
she  did  receive  in  all  the  sum  of  $2,634.  That  is  the  whole 
share  of  her  estate. 

I  might  say  to  you  that  the  notes  we  have  spoken  of,  and  all 
these  papers,  were  in  favor  of  the  titie  of  this  land  being  in 
Lutz,  so  also  vere  the  assessments.  They  are  simply  items  of 
evidence,  but  they  are  items  which  go  to  show  titie  here.  For 
instance*  it  is  shown  the  whole  number  of  acres  was  assessed  to 
Daniel  Lutz.  After  they  came  to  this  county  and  purchased 
the  land  down  here,  the  deed  for  that  was  taken  in  Daniel  Lutz's 
name,  the  land  was  assessed  to  him,  and  he  paid  the  taxes. 
Those  are  items  which  go  to  point  as  to  who  was  the  owner  of 
the  land. 

Mrs.  Lutz  was  called  and  she  tells  you,  among  other  matters, 
of  the  alleged  advancement  of  the  thirteen  acres  in  Lawrence 
county,  and  the  sale  of  it,  and  the  $1,400  she  realized,  and  how 
she  kept  it  separate  and  apart;  and  with  that,  and  with  the 
money  obtained  from  her  father's  estate,  she  tells  you  how  she 
paid  for  this  land,  as  she  alleges,  with  her  own  money.  Mr. 
Francis  says  that  $100  was  given  to  Lutz  to  vest  in  reid  estate, 
and  the  agreement  was  she  was  to  have  an  interest  in  the  farm 
according  to  the  interest  .^he  put  in.  He  tells  you  where  she 
put  the  $1,400,  and  afterwards  of  her  sending  over  to  the  exec- 
utors to  get  the  money. 

Mr.  Pyle,  one  of  the  executors,  says  that  in  March,  1884,  he 
gave  Lutz  $650,  and  he  took  at  that  time,  I  think,  Lutz,  and  his 
wife's  note.  Afterwards  he  gave  him  $520,  and  his  note  was 
given  for  that.  The  second  note,  was  signed  by  Lutz  alone. 
He  says,  too,  these  were  taken  out  of  her  share  in  the  estate. 
Also  that  the  deceased  had  made  advancements  to  his  other 
children,  in  the  same  manner  perhaps  as  he  had  to  Mrs.  Lutz. 

Bfr.  Dindinger  says  that  he  wrote  a  will  for  Mr.  Pyle,  and 
that  he  spoke  of  advancements  to  different  children.  Mrs.  Lutz 
was  one  of  them;  that  there  was  an  advancement  to  Mrs.  Lutz, 
and  that  it  should  be  taken  out  of  her  share.  Then  we  have  a 
disclaimer  of  Daniel  Lutz  for  all  the  land  except  what  he  held 
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in  trust  for  Henrietta  Lutz.  This  is  nearly  all  the  testimony, 
gentlemen.  There  is  a  little  more,  but  the  whole  testimony  is 
about  summed  up  in  what  we  have  indicated. 

An  advancement  is  a  pure  and  irrevocable  gift  made  by  a 
parent  to  a  child,  in  anticipation  of  such  child's  share  in  the  par- 
ent's estate,  and  if  such  a  gift  is  made,  with  the  intention  that 
it  shall  be  an  advancement,  the  title  to  the  money  or  property 
vests  in  the  child.  If  the  intention  existed  at  that  time,  and 
other  matters,  such  as  the.  payment  of  money,  etc.,  as  hereafter 
cited,  existed,  and  the  facts  are  proved  by  such  evidence  as  we 
will  say  to  you  in  a  moment,  that  would  vest  a  good  title  in 
Mrs.  Lutz,  and  the  creditors  could  not  take  it  for  an  execution 
against  Lutz  for  any  debt  of  his. 

The  plaintiff  here  holds  under  the  legal  title,  and  the  strong 
presumption  is  that  the  actual  ownership  of  the  land  is  in  con- 
formity with  the  legal  title,  and  this  presumption  cannot  be 
overthrown  except  by  clear,  full  and  satisfactory  evidence. 
The  evidence  to  overthrow  these  solemn  deeds,  made  under 
men's  hands  and  seals  years  ago,  must  be  full,  clear,  unequivo- 
cal and  satisfactory.  [A  resulting  trust  may  be  established 
or  may  be  fastened  upon  a  legal  title  by  the  payment  of  the 
purchase  money  at  the  time  of  the  purchase,  with  the  clear 
understanding  that  a  trust  shall  exist],  [11]  [but  when  parties 
voluntarily  or  otherwise  place  their  rights  to  property,  or  allow 
it  to  be  done  by  another,  in  such  a  position  that  they  can  only 
establish  that  by  an  attack  upon  the  written  legal  title,  through 
the  instrumentality  of  merely  oral  evidence,  they  cannot  com- 
plain if  they  are  held  to  that  uniform  measure  of  proof  which 
will  prevent  frauds  and  perjuries,  and  secure  double  protection 
against  the  effects  of  frauds  and  perjuries  to  men  who  have 
purchased  upon  the  faith  of  legal  titles.]  [12]  Here  the  pur- 
chaser was  a  purchaser  at  the  sheriff's  sale,  and  he  purchased 
with  notice,  and  is  not  what  is  called  in  law  an  innocent  pur- 
chaser. 

Plaintiff's  points  and  answers  thereto  amonpf  others  were  as 
follows  : 

1.  After  Caleb  Pyle  had  passed  the  title  to  the  thirteen  acres 
of  land  in  Lawrence  county,  by  his  deed  to  Daniel  Lutz,  in  1865, 
he  could  not  several  years  thereafter,  advance  the  same  land  to 
his  daughter  Henrietta,  and  thereby  impress  a  trust  therein  in 
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her  favor.  Such  a  trust  could  only  be  raised  at  the  time  the  title 
passed  to  Daniel  Lutz,  her  husband.    Anfiwer :  Affirmed.  [1] 

2.  If  Daniel  Lutz,  the  husband,  gave  his  note  to  Caleb  Pyle 
in  consideration  for  said  thirteen  acres  of  land,  at  the  time  the 
deed  was  made  to  him  in  1865,  payment  of  that  note  by  Henri- 
etta Lutz  out  of  her  share  of  her  father's  estate  a  number  of 
years  thereafter,  would  not  raise  a  trust  in  the  land  in  her  favor. 
An9wer:  Affirmed.  [2] 

8.  A  trust  in  the  land  in  controversy  in  this  county  could 
only  be  raised  in  favor  of  Henrietta  Lutz  by  payment  of  the 
purchase  money  when  the  titie  passed  and  the  deed  was  made 
from  James  Porter  to  Daniel  Lutz.  If  Daniel  Lutz,  the  hus- 
band, paid  the  $1,100,  paid  at  that  time,  any  payment  she  might 
subsequently  make  would  not  raise  a  trust  in  her  favor.  Answer : 
Affirmed.  [8] 

4.  When  property  is  claimed,  as  in  this  case,  by  a  married 
woman,  against  the  creditors  of  her  husband,  the  presumption  is 
strong  that  the  husband  paid  for  it,  and  that  the  property  was 
his  own,  and  the  burden  is  upon  her  to  prove  by  clear,  explicit, 
unequivocal  and  satisfactory  evidence  that  the  purchase  money 
was  hers.     Answer :  Affirmed.  [4} 

5.  When,  as  in  the  case  at  bar,  eleven  years  after  land  had 
been  purchased  in  the  name  of  a  husband,  and  after  the  interest 
of  the  husband  in  such  land  has  been  divested  by  a  sheiifTs 
sale,  the  husband  and  wife,  in  the  interest  of  the  wife,  attempt 
to  hold  and  retain  possession  of  such  land  as  against  the  pur^ 
chaser  at  the  sheriffs  sale,  and  in  order  to  do  so  attempt  by 
their  own  parol  evidence  to  overthrow  a  written  agreement  for 
the  purchase  of  land  made  thirty-four  years  ago  in  the  name  of 
the  husband,  which  agreement  was  consummated  twenty-nine 
years  ago  by  a  deed  to  the  husband,  long  after  the  death  of  the 
grantor  of  the  last  mentioned  land  and  after  the  death  of  others 
having  knowledge  of  the  contemporary  facts,  and  when  neither 
the  husband  nor  wife  can  remember  by  whom  the  deed  or  agree- 
ment was  prepared,  the  testimony  of  such  husband  and  wife, 
not  only  on  account  of  their  interest  in  the  suit,  but  on  account 
of  the  impossibility  of  the  human  mind  to  retain  accurately  a 
recollection  of  events  transpiring  so  long  since,  should  be  most 
carefully  scanned  by  the  jury,  and  are  entitled  only  to  the  most 
guarded  credence,  while  all  presumptions  of  law  arising  from 
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the  written  evidence  of  the  transaction  should  be  given  full 
weight  by  the  jury.    Answer :  Affirmed.  [6] 

6.  The  fact  that  Caleb  Pyle  took  first  a  written  agreement 
and  afterwards  a  note  from  Daniel  Lutz,  which  in  terms  covered 
the  price  of  the  land  in  Lawrence  county  conveyed  to  him,  raises 
in  law  a  presumption  against  an  advancement  to  Henrietta 
Lutz.     Aniftver:  Affirmed.  [6] 

8.  If,  as  claimed  by  defendants,  Caleb  Pyle,  deceased,  by  his 
will  intended  to  direct  that  the  note  of  Daniel  Lutz  should  be 
taken  from  the  share  of  Henrietta  Lutz,  then  such  will  raises  a 
presumption  against  a  gift  or  advancement  to  Henrietta  Lutz. 
Anstver:  Affirmed.  [7] 

9.  The  executors  of  the  last  will  of  Caleb  Pyle,  deceased, 
were  not  required  by  its  terms  to  deduct  from  the  share  of 
Henrietta  Lutz  the  note  of  Daniel  Lutz  for  $420  given  by  him, 
as  claimed  by  plaintiff,  in  payment  of  the  land  in  Lawrence 
county,  and  such  deduction,  if  permitted  by  Henrietta,  was  a 
voluntary  payment  of  her  huslond's  debt  by  her.  Anmoer: 
That  is  so  if  you  find  that  was  his  debt.  They  were  not  bound 
to  do  it,  but  if  it  was  upon  an  agreement  made  long  ago  that  it 
should  be  done,  the  executors  might  do  it.  [8] 

Defendants'  points  and  answers  thereto  were,  among  others, 
as  follows : 

9.  The  fact  that  the  husband  gave  his  note  for  the  money,  at 
the  time  it  was  advanced,  would  not  convert  his  situation  of 
tiiistee  into  that  of  a  mere  debtor.  Answer :  That  is  affirmed. 
That  alone  would  not,  but  the  giving  of  a  note  raises  a  presump- 
tion that  the  transaction  was  a  loan  and  not  a  gift  or  advance- 
ment. [9] 

13.  If  the  jury  further  find  that  the  debt  on  which  the  plain- 
tiff claims  title  did  not  exist  until  over  two  years  after  that  time, 
then  the  defendant,  Mrs.  Lutz,  is  entitled  to  a  verdict  for  so 
much  of  the  land  as  the  amount  of  this  money  that  she  paid  on 
the  land  bears  to  the  whole  purchase  money.  Answer :  That 
is  affirmed  if  the  jury  further  find  that  the  money  was  hers  in 
her  own  right,  either  advanced  to  her  or  derived  from  her  sepa- 
rate estate.  [10] 

Verdict  and  judgment  for  plaintiff.     Defendants  appealed. 

Errors  assigned  were  (1-14)  above  instructions,  quoting  them. 
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J.  S.  Carmichaely  with  him,  R.  W.  Dunn^  for  appellants. — ^It 
is  not  necessary  that  the  money  of  the  wife  should  have  gone 
into  the  land  at  the  inception  of  the  husband's  title  by  an  actual 
payment  of  it  as  of  that  dat^.  It  is  enough  if  it  be  paid  as  in- 
stalments or  incumbrances  fall  due,  provided  such  payments 
are  made  in  pursuance  of  the  contract  under  which  the  title 
was  acquired,  and  upon  the  agreement  that  she  is  to  recover 
the  title  to  so  much  as  she  pays  for  in  exchange  for  her  money : 
Gilchrist  v.  Brown,  166  Pa.  276 ;  Light  v.  Zeller,  144  Pa.  682 ; 
Nixon^s  App.,  68  Pa.  279 ;  Williard  v.  Williard,  66  Pa.  119. 

One  who  takes  a  deed  in  his  own  name  for  land  paid  for  by 
another  is  a  trustee  by  force  and  operation  of  Uw ;  not  because  he 
agrees  to  hold  for  the  other  party,  but  because  he  cannot  hold 
for  his  own  use  without  violating  conscience,  good  faith  and 
honesty :  Lynch  v.  Cox,  23  Pa.  266 ;  Hayes'  App.,  123  Pa.  110. 

It  is  not  a  necessary  and  conclusive  inference  in  all  circum- 
stances that  when  a  husband  and  wife  occupy  land  by  joint  resi- 
dence and  cultivation,  the  title  can  only  be  in  the  husband :  Sill 
V.  Swackhammer,  103  Pa.  7 ;  Hottenstein  v.  Lerch,  12  W.  N. 
C.  4;  Miller  v.  Baker,  160  Pa.  172;  s.  c.  166  Pa.  414. 

The  acts  of  the  parties  at  the  time  of  the  conveyance,  recog- 
nized and  confirmed  by  the  subsequent  acts  and  declarations  of 
the  father,  are  amply  sufficient  to  justify  the  conclusion  that 
the  deed  was,  at  the  time  of  its  execution,  intended  as  an  ad- 
vancement: Miller's  App.,  107  Pa.  221 ;  Merkel's  App.,  89  Pa. 
840 ;  Weaver's  App.,  68  Pa.  309 ;  Myers  v.  Lease,  101  Pa.  172 ; 
Collins  V.  Leafey,  23  W.  X.  C.  264. 

T.  J.  McKean^  for  appellee. — The  Ist,  2d,  8d  and  11th  speci- 
fications of  error  relate  to  the  manner  of  raising  a  resulting 
trust  The  court  was  clearly  right  in  affirming  these  points. 
It  has  been  held  by  a  long  line  of  decisions  that  a  resulting 
trust  can  only  be  raised  or  impressed  upon  a  property  at  the 
time  the  title  passes :  Bamet  v.  Dougherty,  82  Pa.  871 ;  Nixon's 
App.,  68  Pa.  279 ;  Bickel's  App.,  86  Pa.  211 ;  Hayes'  App.,  123 
Pa.  182;  Crawford  v.  Thompson,  142  Pa.  661. 

The  idea  of  l^e  advancement  of  the  land  is  repelled  by  the 
fact  that  the  writing  itself  called  for  the  payment  of  $400  in 
money :  Roland  v.  Schrack,  29  Pa.  125 ;  High's  App.,  21  Pa. 
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288 ;  MiUer's  App.,  107  Pa.  221 ;  Haverstock  v.  Sarbaoh,  1  W. 
&  S.  390 ;  Kreider  v.  Boyer,  10  Watts,  64. 

The  4th,  5th  and  14th  specifications  of  error  all  relate  to  the 
proof  required  when  a  married  woman  claims  property  against 
the  creditors  of  her  husband.  There  was  no  error  in  affirming 
these  points.  The  language  of  the  points  is  mainly  the  lan- 
guage of  this  court:  Keeny  v.  Good,  21  Pa.  849;  Bradley's 
App.,  29  Pa.  618 ;  Winter  v.  Hartman,  87  Pa.  165 ;  Baringer 
V.  Stiver,  49  Pa.  181 ;  Curry  v.  Bott,  58  Pa.  408 ;  Silliman  v. 
Haas,  161  Pa.  62. 

Opinion  by  M&.  Jdbticb  Williams,  January  4, 1897 : 
The  questions  raised  by  the  several  assignments  of  error  will 
be  readily  comprehended  after  a  glance  at  the  facts  out  of  which 
they  grow.  The  plaintiff  is  a  purchaser  at  sheriff's  s^e  of  a 
farm  sold  as  the  property  of  Daniel  Lutz.  This  proceeding 
was  instituted  by  the  purchaser  for  the  purpose  of  obtaining 
possession.  The  defendant  in  the  judgment  concedes  that  such 
title  as  he  had  has  passed  by  the  sheriff's  sale  to  the  purchaser, 
but  alleges  that  as  to  about  twenty  twenty-ninths  of  the  title  he 
held  for  the  use  of  liis  wife,  Henrietta  Lutz,  under  a  trust 
resulting  from  the  payment  of  $2,000  of  the  purchase  money 
by  her  upon  a  parol  agreement  that  she  should  be  an  owner 
in  proportion  to  the  purchase  money  paid  by  her.  To  estab- 
lish this  trust  it  was  incumbent  on  Mrs.  Lutz  to  show  by  evi- 
dence that  was  clear  and  satisfactory,  first,  that  she  did  pay  a 
portion  of  the  purchase  money  for  the  farm  in  controversy,  as 
alleged ;  second,  that  it  was  paid  upon  an  agreement  that  she 
was  to  have  the  title  to  the  land,  or  such  portion  of  it  as  she 
paid  for ;  and  third,  that  the  money  so  paid  belonged  to  her 
as  her  separate  estate.  Upon  the  trial  of  the  cause  Mrs.  Lutz 
gave  evidence  tending  to  prove  the  payment  of  f  2,000  of  the 
purchase  money,  and  that  it  was  paid  upon  the  agreement 
alleged.  To  show  that  the  money  was  her  own,  and  received 
from  her  father's  estate,  she  proved  by  the  testimony  of  several 
witnesses  that  not  long  after  her  marriage  her  father  proposed 
to  advance  to  her  the  sum  of  $400  in  land  if  she  and  her  hus- 
band would  move  upon  the  land  and  improve  it.  To  this  they 
both  agreed.  Her  father  had  however  the  opinion  that  because 
the  note  of  a  married  woman  was  not  valid  as  an  obligation 
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against  her,  so  neither  could  she  lawfully  take  a  title  to  land. 
He  proposed  therefore  to  giye  a  deed  for  the  land  to  her  hus- 
band, take  his  note  for  $400,  the  price  of  the  land,  and  charge 
the  note  to  her  share  in  his  estate  by  his  will.  This  was  done. 
Lutz  and  his  wife  went  upon  the  land,  lived  upon  it  for  more 
than  twenty  years,  improved  it,  and  at  length  sold  it  with  an 
adjoining  piece  of  land  which  her  husband  had  purchased,  and 
divided  the  money  received  according  to  their  respective  inter- 
ests, she  receiving  $1,400  as  her  share.  This  together  with  the 
moneys  received  from  her  father's  estate  made  up  the  sum  she 
alleged  was  paid  by  her.  If  believed  the  testimony  of  the  wit- 
nesses by  whom  these  facts  were  shown  was  sufficient  to  justify 
the  jury  in  finding  in  favor  of  Mrs.  Lutz.  The  plaintiff  alleged 
that  this  testimony  was  unworthy  of  credit  because  it  was  in 
iq^Mirent  contradiction  of  the  written  documents,  the  deed,  and 
note  given  at  the  time.  The  question  for  the  jury  was  whether 
these  papers  were  so  explained  and  accounted  for  by  the  testi- 
mony as  to  overcome  the  presumption  arising,  prima  facie,  upon 
them,  and  establish  the  title  of  Mrs.  Lutz  in  the  thirteen  acres 
conveyed  by  her  &ther  to  her  husband,  but  admittedly  paid  for 
out  of  her  share  in  her  father's  estate.  The  first  assignment  of 
error  complains  that  the  learned  judge  erred  in  affirming  the 
plaintiff's  first  point.  In  this  point  he  was  asked  to  say  that  if 
Caleb  Pyle  the  father  of  Mrs.  Lutz  had  passed  the  title  to  the 
thirteen  acres  to  Daniel  Lutz  in  1865,  he  could  not  several  years 
later  advance  the  same  land  to  his  daughter  so  as  to  impress  it 
with  a  trust  in  her  favor.  As  an  abstract  proposition  this  might 
be  unobjectionable,  but  as  applicable  to  the  facts  of  this  case 
the  point  was  misleading.  No  such  question  was  presented  on 
the  evidence.  There  was  no  attempt  to  show  any  such  effort 
on  the  part  of  Caleb  Pyle  as  the  point  assumed. 

The  allegation  of  the  defendant  was  that  the  conveyance  to 
LutE  and  the  taking  of  his  note  as  a  memorandum  was  the 
method  by  which  Pyle  sought  to  secure  the  land  to  his  daughter, 
and  charge  its  value  to  her  to  be  paid  out  of  her  distributive 
share  of  his  estate.  If  this  was  believed  it  would  not  matter 
when  the  deed  was  made  or  the  note  taken.  It  was  a  gift  to 
Mrs.  Lutz.  The  answer  of  the  learned  judge  to  the  plaintiff's 
third  point  is  also  clear  error.  It  affirms  that  a  resulting  trust 
can  be  raised  only  by  payment  of  purchase  money  at  tlie  time 


Digitized  by  VjOOQIC 


12  BERINGER  v.  LUTZ  et  aL,  Appellants. 

Opinion  of  the  Court.  [179  Pa 

the  deed  is  made.  If  paid  before,  or  after,  the  act  of  delivering 
the  deed  by  the  vendor  it  is  ineffectuaL  Nixon's  Appeal,  63 
Pa.  279,  cited  as  authority  for  this  doctrine,  does  not  support 
it.  What  was  then  held  was  that  the  mere  advance  of  money 
to  a  purchaser  after  the  purchase  is  complete  will  not  raise  a 
resulting  trust.  There  was  no  pretense  that  the  person  who 
advanced  money  in  that  case  to  the  purchaser  was  to  take,  or  to 
hold,  an  interest  in  the  title  to  the  land  purchased.  It  was 
advanced  to  the  purchaser  under  a  promise  that  if  he  would  buy 
the  property  she  "would  help  him  pay  for  it."  "Agreeing  to 
help  a  person  buy  a  farm  is  something  entirely  different,"  said 
Justice  Shabswood  in  that  case,  "from  agreeing  to  join  him 
in  the  purchase."  The  rule  as  we  understand  it  is  that  the  trust 
must  be  impressed  on  the  title  when  it  passes  to  the  alleged 
trustee.  It  cannot  be  engrafted  upon  it  afterwards.  It  must 
result  from  facts  then  existing  which  in  equity  turn  the  taker 
of  a  title  into  a  trustee.  In  other  words  the  agreement  to 
advance  the  purchase  money  or  a  portion  of  it  and  take  title  to 
the  land  or  to  so  much  of  it  as  the  money  advanced  shall  pay  for, 
must  precede  or  be  contemporaneous  with  the  purchase :  and 
money  subsequently  paid  in  pursuance  of  such  an  agreement, 
under  which  the  title  was  obtained,  should  be  considered  in  deter- 
mining the  interest  of  him  who  advanced  it :  Gilchrist  v.  Brown 
et  al.,  165  Pa.  275.  By  way  of  illustration  let  us  suppose  that 
A  and  B  agree  with  each  other  to  purchase  a  given  piece  of  real 
estate.  The  price  asked  is  1(10,000  payable  one  half  in  hand  and 
one  half  at  the  end  of  one  year.  A  undertakes  to  pay  the  first  or 
advance  payment,  and  B  the  other,  and  they  agree  that  the  title 
shall  be  made  to  both  in  common.  Subsequently  A  makes  the 
advance  payment  and  directs  the  deed  to  be  made  to  himself.* 
Without  knowledge  of  this  fraud  B,  at  the  end  of  the  year  pays 
the  remaining  4^,000.  Does  it  admit  of  doubt  that  he  could 
call  upon  A  for  a  conveyance  of  the  equal  one  half  part  of  the 
land  to  himself?  His  money  was  not  paid  until  after  the  tiUe 
passed  to  A  but  it  was  paid  under  an  .agreement  which  ante- 
dated the  conveyance  to  A,  and  which  made  it  the  duty  of  A 
when  the  title  came  to  him  to  convey  an  undivided  half  to  B. 
The  facts  which  made  it  a  fraud  in  A  to  take  the  whole  title 
without  the  knowledge  of  B,  existed  when  the  conveyance  was 
made  to  A  and  the  trust  resulted  from  them,  and  fastened  upon 
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the  title  the  instant  it  rested  in  him.  In  this  case  the  defend- 
ant alleged  that  she  furnished  the  $100  paid  upon  the  prelimi- 
nary contract  and  the  $1,000  paid  at  the  delivery  of  the  deed, 
upon  the  express  agreement  with  her  husband  that  she  was  to 
have  an  interest  in  the  title  corresponding  to  the  amount  of 
purchase  money  she  should  furnish,  and  that  she  subsequently 
furnished  $900  more  in  pursuance  of  this  agreement.  If  this 
was  believed,  the  money  was  paid  in  time.  There  was  not  a 
scintilla  of  testimony  tending  to  show  that  the  money  paid  prior 
to,  and  at  the  delivery  of  the  deed,  was  paid  by  Lutz,  except 
as  alleged  by  the  defendant.  The  fifth  assignment  must  also 
be  sustained.  The  point  to  which  it  relates  was  argumentative, 
and  seems  to  have  been  4rawn  for  the  purpose  of  securing  from 
the  court  an  indorsement  of  the  line  of  argument  the  plaintiff 
was  about  to  present  to  the  jury  upon  the  facts  and  the  credi- 
bility of  the  witnesses,  and  it  contained  an  assumption  of  the 
truth  of  the  plaintiff's  contention  upon  questions  that  were 
properly  for  the  jury.  The  sixth  and  seventh  assignments  are 
sustained.  The  afi&rmance  of  these  points  should  have  been 
qualified  and  the  jury  told  that  the  presumption  arising  from 
the  form  of  the  deed  from  Pyle  to  Lutz  for  the  thirteen  acres 
and  the  note  for  $400  signed  by  Lutz,  was  a  presumption  prima 
facie  only,  and  capable  of  being  rebutted,  and  if  the  testimony 
given  by  the  defendant's  witnesses  explaining  these  instruments 
and  the  reason  given  by  old  Mr.  Pyle  for  putting  them  in  the 
form  in  which  they  were  found  is  believed,  then  the  presump- 
tion is  rebutted  and  thereafter  to  be  left  out  of  the  account. 
The  twelfth  assignment  of  error  points  out  a  clear  mistake  in 
regard  to  the  measure  of  proof  required.  According  to  the  offi- 
cial copy  of  the  stenographer's  notes  of  the  trial  certified  to  by 
him,  and  by  the  learned  judge  who  tried  the  case,  it  appears 
that  the  jury  was  told  that  under  the  circumstances  enumerated 
by  the  learned  judge  in  his  charge  as  those  surrounding  thi^ 
case,  a  party  could  not  complaiQ  if  held  to  such  a  uniform 
measure  of  proof  as  would  ^*  secure  double  protection  against 
the  effects  of  frauds  and  perjuries  to  men  who  have  purchased 
upon  the  faith  of  legal  titles."  A  slip  of  paper  signed  by  the 
stenographer  was  handed  up  at  the  argument,  expressing  an 
opinion  that  this  instruction  had  been  incorrectly  transcribed 
by  him.    We  cannot  regard  such  a  paper  as  of  any  value.    The 
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charge  has  been  examined,  and  its  correctness,  as  it  appears  in 
the  official  copy  of  the  stenographer  sent  up  with  the  record, 
certified  to  by  the  judge  who  delivered  it  The  record  is  that 
to  which  we  look,  to  which  we  must  look  and  we  know  of  no 
reason  that  would  justify  us  in  disregarding  it  in  this  case. 
The  slip  of  paper  handed  up  to  us  is  no  part  of  the  record  which 
it  attempts  feebly  to  qualify.  Such  a  method  of  amending  the 
record  cannot  be  encouraged.  It  may  be  that  the  jury  reached 
a  correct  conclusion  upon  the  questions  of  fact  in  this  case. 
Upon  that  subject  we  express  no  opinion.  What  we  undertake 
to  say  is  that  the  answers  and  charge  of  learned  judge  were  of  a 
character  that  might  have  misled  them,  and  induced  a  verdict 
that  would  not  have  been  rendered  if  the  questions  of  fact  on 
which  the  case  depended  had  been  distinctly  and  adequately 
presented  to  them  as  they  should  have  been. 

The  judgment  is  reversed  and  a  venire  facias  de  novo  awarded. 


In  re  Rule  on  Cornelius  Smith  to  show  cause  why  he 
Hhould  not  be  disbarred.     Cornelius  Smith's  Appeal. 

AUamey  at  law^Disbarment-^urisdictUm-^ury  trial. 
The  court  of  common  pleas  has  jurisdiction  to  disbar  an  attorney  at  law 
when  he  becomes  unworthy,  without  calling  upon  a  jury  to  pass  upon  his 
misconduct. 

In  proceedings  to  disbar  an  attorney  the  testimony  showed  that  during 
the  progi'ess  of  certain  litigation  in  which  he  was  interested  as  counsel,  he 
had  repeatedly  made  charges  against  four  judges  who  had  been  connected 
with  the  litigation,  to  the  effect  that  they  were  guilty  of  misconduct  and 
crimes  which  if  proved  would  subject  them  to  impeachment  and  removal 
from  office.  It  was  conclusively  shown  that  the  charges  were  unfounded. 
He  subsequently  wrote  letters  to  a  judge  while  a  rule  was  pending  and 
undecided,  charging  that  the  judge  had  made  a  decision  in  the  case,  which 
he  had  withdrawn  in  the  attorney ^s  absence,  at  the  request  of  the  opposing 
counsel.  All  three  of  the  judges  of  the  court  found  that  the  letters  were 
written  with  a  view  to  influence  the  decision,  and  that  they  were  intended 
to  reflect  upon  the  judicial  integrity  of  the  court.  The  evidence  showed 
that  the  offending  attorney  was  just  past  middle  life,  and  that  prior  to  the 
litigation  in  question  had  been  of  reputable  character  and  assiduous  in 
the  practice  of  his  profession,  and  that  he  is  dependent  for  his  support 
upon  his  professional  income.  The  lower  court  entered  a  decree  of  dis- 
barment.   Held,  that  the  punishment  was  too  heavy,  and  the  decree  should 
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be  modified  so  as  to  permit  him  to  be  reinstated  at  the  end  of  two  years 
from  the  date  of  disbarment,  if  in  the  meantime  nothing  further  should 
appear  against  his  private  and  professional  character. 

Argued  Oct.  6,  1896.  Appeal,  No.  454,  Jan.  T.,  1896,  by 
Cornelius  Smith,  from  order  of  C.  P.  Lackawanna  Co.,  May  T., 
1896,  No.  18,  making  absolute  a  rule  to  disbar  Cornelius 
Smith,  an  attorney  at  law.  Before  Sterbbtt,  C.  J.,  Gbben, 
Williams,  McCollum,  Mitchell,  Dean  and  Fell,  JJ. 
Modified. 

Rule  to  disbar  an  attorney.     Before  Edwards,  J. 

The  rule  was  as  follows  : 

Lackawanna  County,  ss  : 

It  appearing  that  Cornelius  Smith,  Esq.,  a  member  of  the 
bar  of  Lackawanna  county,  being  the  defendant  in  a  certain 
action  pending  in  the  court  of  common  pleas  of  said  county,  at 
the  suit  of  L  H.  Bums,  to  No.  781  September  term,  1895, 
wherein  a  rule  was  pending  before  Hon.  F.  W.  Gunster  and 
Hon.  H.  M.  Edwards,  judges  of  this  court,  to  strike  ofE  an 
appeal  from  an  award  of  arbitrators  taken  by  the  said  Cornelius 
Smith,  wrote  and  sent  the  following  letters  : 

"ScRANTON,  Pa.,  Dec.  81, 1895. 
"  Hon.  F.  W.  Gunster  : 

"  Dear  Sir : — I  confess  I  was  puzzled  when  Your  Honor  told 
me  you  had  not  handed  down  the  opinion  in  the  rule  to  show 
cause  why  the  appeal  should  not  be  stricken  off.  A  respectable 
member  of  the  bar  informed  me  that  on  last  Monday  Your 
Honor  handed  down  an  opinion  discharging  the  rule,  and  upon 
a  statement  being  made  by  Mr.  Bums  and  Mr.  Easson,  Your 
Honor  took  back  the  opinion  for  further  consideration.  But 
as  you  say  otherwise,  I  suppose  I  have  been  misinformed. 

"  Yours  truly, 

"C.Smith." 

"Scranton,  Pa.,  March  18, 1896. 
**  Hon.  F.  W.  Gunster  : 

"  Dear  Sir : — Being  your  friend  from  the  very  first  day  of  my 
introduction  to  you,  it  would  seem  that  I  might  at  least  claim 
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fair  treatment  at  your  hands.  More  than  this  I  do  not  want, 
nor  have  I  ever  trom  any  man  claimed  more.  It  being  stated 
to  me  that  in  open  Court  you  announced  your  opinion  in  the 
case  of  Bums  y.  Smith,  et  al.,  discharging  the  rule  to  show 
cause  why  the  appeal  should  not  be  stricken  ofiE,  and  at  the 
request  of  Mr.  Kasson  and  Bums  in  my  absence  you  took  the 
opinion  back ;  upon  further  inquiry  this  statement  was  con- 
firmed by  other  gentlemen  who  were  then  present  in  court 
Now,  if  you  once  had  the  case,  and  once  decided  it,  it  does  not 
seem  to  me  to  be  either  just  or  fair  for  you  to  turn  the  case  over 
to  another  Judge. 

**  Respectfully  yours, 

"C.  Smfth." 

And  the  statements  in  the  said  letters  with  regard  to  the 
alleged  disposition  of  the  said  rule  by  the  said  judges  being 
untrue,  and  the  said  Comelius  Smith  having  been  so  informed 
by  Judge  Gukstbb,  prior  to  the  writing  of  the  last  of  the  said 
letters,  a  rule  is  now  entered  upon  the  said  Comelius  Smith  to 
show  cause  why  he  should  not  be  removed  from  his  office  of 
attorney  of  this  court,  and  his  name  stricken  from  the  rolls 
thereof,  on  the  ground : 

1.  That  the  said  letters  reflect  upon  the  official  honesty  and 
integrity  of  Hon.  F.  W.  Gunster,  one  of  the  judges  of  this  court. 

2.  That  they  tend  to  influence  and  prejudice  the  disposition 
of  the  said  rule  pending  in  the  hands  of  the  said  judges. 

8.  That  the  action  of  the  said  Comelius  Smith  was  in  viola- 
tion of  his  duty  and  oath  as  an  attorney  of  this  court,  and  in 
contempt  and  derogation  of  the  administration  of  justice  therein, 
and  attempted  interference  therewith. 

This  rule  to  be  entered  and  served  with  a  copy  of  these  charges 
forthwith  upon  the  said  Comelius  Smith,  with  the  requirement 
that  he  make  formal  answer  thereto  on  or  before  Monday,  March 
80  inst.,  at  2  o'clock,  A.  M.,  at  which  time  the  said  rule  is 
made  returnable. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

Hrror  assigned  was  in  making  absolute  the  rule  to  disbar. 

A.  H.  McCoUum^  with  him  (7.  Smithy  for  appellant — The 
ooort  had  no  jurisdiction  to  pass  upon  this  case  without  giving 
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the  respondent  a  trial  by  jury ;  Steamboat  Co.  v.  Foster,  5  Ga. 
194;  Greene  v.  Briggs,  1  Curt.  826;  Bk.  of  CoL  v.  Okely,  4 
Wheat  286 ;  McGinnis  v.  State,  9  Humph;  48 ;  Murry  v.  As- 
kew, 6  J.  J.  Maish,  27 ;  Lewis  v.  Garrett,  6  How.  (Miss.)  484 ; 
Ervine's  App.,  16  Pa.  268 ;  Norman  v.  Heist,  6  W.  &  Ser.  171 ; 
Wynchamer  v.  People,  18  N.  Y.  892;  Com.  v.  Davis,  11  Pick. 
484;  Com.v.PhilUps,16Pick.218;  Com.  v.  Dean,  21  Pick.  884 ; 
Com.  V.  Blood,  4  Gray,  82 ;  Grimes  v.  Grand  June.  Ca.,  8  H.  of 
L.  Cas.  769;  Ex  parte  Ramshay,  18  Q.  B.  187,  2  Co.  Inst  60 ; 
Murray  v.  Hoboken  Land  Co.,  18  How.  280 ;  Taylor  v.  Porter, 
4  Hill,  146 ;  In  re  Dorsey,  7  Port  406 ;  2  Kent's  Com.  18  n. ;  8 
Story's  Const  661;  Baggs  Case,  11  Coke,  97;  Rex  v.  Liveiv 
pool,  2  Burr.  781;  Bonaker  v.  Evans,  16  Q.  B.  162;  8  Bl. 
Com.  sees.  278,  296;  4  Bl.  Com.,  20;  Sayles  v.  Briggs,  4  Met 
428. 

There  must  be  legal  notice  of  the  charge,  and  the  opportun- 
ity to  make  defense:  Kendall  v.  U.  S.,  12  Pet  628;  Rex  v. 
Univ.  of  Cambridge,  1  Str.  667 ;  Rex  v.  Ipswich,  2  Salk.  485 ; 
Rex  V.  Cambridge,  2  Ld.  Ry.  1848;  Queen  v.  Justice  of  Cam- 
bridge, 7  A.  &  E.  489 ;  Herrick  v.  Smith,  1  Gray,  60 ;  Wood- 
ward V.  Tremere,  6  Pick.  864 ;  ChafiEee  v.  Hayward,  20  How. 
208;  Bowerbank  v.  Bis.  of  Jamaica,  2  Mo.  (P.  C.)  470;  Ewer 
V.  CoflBn,  1  Cush.  27 ;  Brown  v.  Webber,  6  Cush.  664. 

If  in  any  essential  particular  the  proceeding  is  irregular  or 
defective,  the  conviction  will  not  be  by  ^^due  process  of  law," 
and  the  judgment  will  be  a  nullity :  Queen  v.  Saddler's  Co.,  10 
H.  of  L.  Cas.  404 ;  Queen  v.  Smith,  5  Q.  B.  621 ;  Willis  v. 
Gipps,  6  Mo.  (P.  C.)  879 ;  Wildes  v.  Russell,  L.  R.  1  C.  P. 
722 ;  Rex  v.  Gaskin,  8  T.  R.  209 ;  Howard  v.  Gosset^  10  Q.  B. 
881 ;  Ex  parte  Ramshay,  18  Q.  B.  187 ;  Ex  parte  Kinning,  i 
C.  B.  607;  Gorham  v.  Luckett,  6  B.  Mon.  146;  Greene  v. 
Briggs,  1  Curt  826 ;  Bis.  Cr.  Pr.,  sec.  1001 ;  Broom  Max.  (8d 
London  ed.)  10 ;  Sheldon  v.  Newton,  8  Ohio,  498 ;  Ex  parte 
Heyfron,  7  How.  (Miss.)  127 ;  Dynes  v.  Hoover,  20  How.  82. 

There  is  no  fact  alleged  in  the  pleadings  sufficient  to  consti- 
tute an  offense,  or  cause  of  action :  Briston  v.  Wright,  1  S.  & 
R.  901;  Amee  v.  Dowlee,  28  L.  Rep.  476;  State  v.  Silver,  17 
Ohio,  287 ;  State  v.  Raymond,  20  Iowa,  688 ;  State  v.  Root,  67 
N.  W.  Rep.  690 ;  State  v.  Markuson,  64  N.  W.  Rep.  984 ;  In  i-e 
Baker,  66  IlL  299;  Fletcher  v.  Dangerfield,  20  Cal.  426;  Ex 
Vol.  clxxix — 2 
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parte  Smith,  28  Ind.  47 ;  Ex  parte  Steinman,  95  Pa.  237 ;  Ex 
parte  Robinson,  19  Wall.  612. 

The  proceeding  is  void  on  its  face,  for  the  reason  that  it  pre- 
tends to  proceed  against  the  respondent  for  contempt  of  court, 
which  is  strictly  a  criminal  offense,  and  the  proceeding  is  for 
unfitness  to  hold  the  office  of  attorney,  which  is  strictly  a  civil 
action :  Williamson's  Case,  26  Pa.  19 ;  Clark  v.  People,  4  Breese, 
266 ;  Stewart  v.  People,  3  Scam.  (111.)  403 ;  State  v.  Clark,  46 
Iowa,  155 ;  Mattler  v.  Schaffer,  53  Ind.  247 ;  Ex  parte  Walls, 
64  Ind.  467. 

As  a  proceeding  for  a  contempt  of  court,  it  is  void  on  its  face, 
in  not  alleging  that  the  respondent  misbehaved  in  the  presence 
of  the  court,  thereby  obstructing  the  administration  of  justice : 
Stewart  v.  People,  3  Scam.  (111.)  403 ;  State  v.  Anderson,  40 
Iowa,  207. 

As  a  proceeding  for  contempt  of  court,  when  the  respondent, 
by  his  answer  and  apology,  disavowed  any  intention  to  commit 
a  contempt  of  court,  the  court  had  no  power  to  proceed  further 
in  the  case :  Ex  parte  Dodge,  2  Cal.  135 ;  In  re  Wooley,  11 
Bush,  110 ;  Ex  parte  Briggs,  64  N.  C.  202 ;  Ex  parte  Moore, 
63  N.  C.  297;  Com.  v.  Snowden,  1  Brewster,  318 ;  Hummel's 
Case,  9  Watts,  416 ;  Newton's  Case,  1  Grant,  456 ;  Anderson  v. 
Oliver,  138  Pa.  156. 

If  it  were  admitted  that  the  letters  in  question  constitute  a 
contempt  of  court  (and  it  is  clear  that  they  do  not)  the  penalty 
of  disbarment  could  not  be  imposed  on  the  respondent :  Com. 
V.  Newton,  1  Grant,  457;  Dicken's  Case,  67  Pa.  169;  In  re 
H-T.  2  Penny.  84;  People  v.  Turner,  1  Cal.  150;  Storey  v. 
People,  79  111.  47  ;  Dickson  v.  Dustin,  21  Mich.  565. 

As  a  proceeding  to  disbar,  it  is  void  on  its  face,  in  not  alleg- 
ing official  misconduct  by  the  respondent,  as  an  officer  of  the 
court,  either  as  official  inisconduct  attended  with  fraud  and 
corruption,  or  the  conviction  of  an  infamous  crime,  or  a  series 
of  disgraceful  acts,  resulting  in  a  general  bad  character  for 
mtegrity :  Act  of  AprU  14,  1834;  In  re  Baker,  49  N.  H.  198  ; 
Bryant's  Case,  24  N.  H.  154. 

As  a  proceeding  to  disbar,  it  is  void  on  its  face,  because  the 
pi-oceeding  is  not  on  complaint  made  on  oath  or  affirmation.  It 
is  not  in  accordance  with  "  due  process  of  law : "  Ex  parte 
Bradley,  7  Va.  377 ;  Rex  v.  Wilkes,  4  Burr.  2639 ;  Witman  v. 
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Ely,  4  S.  &  R,  266 ;  Rex  v.  Young,  1  Burr.  568 ;  Haulden  v. 
Smith,  14  Q.  B.  841. 

Jame9  H.  Torrey  and  S.  B.  Price^  with  them,  E.  C,  Newcomb^ 
for  appellee. — The  court  had  jurisdiction :  In  re  Gates,  2  Atl. 
Rep.  216;  Jones'  Case,  12  Pa.  C.  C.  229:  Bristor  v.  Tasker, 
185  Pa.  110;  Austin's  Case,  5  Rawle,  208;  Com.  ex  i-el.  v. 
Judge,  5  W.  &  S.  278;  In  re  Davis,  98  Pa.  120;  Serfass's 
Case,  116  Pa.  471 ;  29  Am.  Law  Rev.,  No.  8  (1895) ;  In  re 
Chadwick,  67  N.  W.  Rep.  1071. 

Opinion  by  Mb.  Justice  Dean,  January  4, 1897 : 
The  appellant,  for  many  years  prior  to  the  decree  in  this  case, 
was  a  reputable  member  of  the  bar  in  Lackawanna  county.  In 
January,  1889,  he  was  retained  as  counsel  by  John  G.  Jennings, 
father,  and  James  Jennings,  son,  to  bring  two  suits  against  the 
Lehigh  Valley  Railroad  Company.  It  was  alleged  the  son  had 
been  seriously  injured  by  the  negligence  of  defendant  in  a  rail- 
road accident,  and  his  suit  was  for  resulting  damages;  The 
father's  suit  was  for  loss  of  his  son's  services  during  minority, 
because  of  disability  occasioned  by  the  accident.  On  Septem- 
ber 29, 1892,  the  son's  suit  came  on  for  trial  before  Judge  Con- 
nelly. It  resulted  in  a  verdict  for  plaintiff  in  sum  of  $5,000. 
This  verdict  the  trial  court  set  aside  because  excessive.  A  sec- 
ond trial  was  had  June  12,  1898,  in  which  there  was  a  verdict 
for  plaintiff  for  $2,500.  On  this,  judgment  was  entered  which 
was  paid  by  defendant;  Mr.  Smith,  as  counsel  for  plaintiff, 
receiving  the  money. 

The  second  case,  that  of  the  father,  came  on  for  trial  at 
March  term,  1894,  before  Judge  SrrzEB,  specially  presiding,  and 
this  trial  resulted  in  the  discharge  of  the  jury  because  of  dis- 
agreement. At  November  term,  1894,  the  case  was  again  for 
trial  before  Judge  Peck,  specially  presiding;  after  the  jury 
was  sworn,  it  was  discovered  one  of  them  was  disqualified  ;  a 
juror  was  withdrawn,  and  the  case  continued.  The  same  thing 
occurred  at  May  term,  1895,  at  a  trial  before  Judge  Sohutleb, 
specially  presiding,  and  the  case  was  again  continued.  Two 
days  after,  the  plaintiff,  John  G.  Jeimings,  made  an  affidavit, 
drawn  by  his  counsel,  this  appellant,  charging  Judge  Connelly 
witli  having  corruptly  set  aside  the  verdict  in  favor  of  the  son 
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for  $5,000;  and  further,  that  the  deputy  prothonotaiy  had 
packed  the  juiy  at  more  than  one  of  the  several  trials.  There- 
upon- Judge  Abohbald  immediately  ordered  an  investigation 
of  the  charges,  heard  the  testimony  in  support  of  them,  and 
found  as  a  fact  they  were  wholly  without  foundation.  Judge 
Connelly  died  soon  after  the  judgment  was  obtained  by  the  son, 
and  no  charge  had  been  preferred  in  his  lifetime.  After  the  hear- 
ing on  the  charges  of  corruption  and  packing  the  jury,  John  6. 
Jennings  had  been  held  to  bail  to  answer  in  the  quarter  sessions 
the  charge  of  peijuiy.  Mr.  Smith,  on  his  own  petition,  as  coun- 
sel, then  made  application  to  this  court  for  a  mandamus  to 
Judge  Abghbald,  to  discharge  Jennings  from  his  recognizance 
to  answer  the  charge  of  perjury;  and  further,  commanding 
him  to  appoint  some  disinterested  person  to  act  as  prothono- 
taiy in  selecting  a  jury  to  try  the  case  of  John  G.  Jennings ;  he 
stil)  further,  in  the  same  petition,  made  charges  of  conspiracy 
and  corruption  against  Judges  Connelly  and  Abghbald,  Ira 
Burns  and  others,  for  the  purpose  of  defeating  a  recovery  by 
John  G.  Jennings  against  the  railroad  company.  This  peti- 
tion was  dismissed  in  opinion  filed  October  7,  1895.  Then 
Hums  brought  suit  for  damages  against  Smith  and  Jennings 
for  libel,  based  on  the  unfounded  charges  in  Smith's  paper-book 
in  the  mandamus  application ;  this  suit  was  arbitrated,  and  an 
award  had  for  plaintiff  in  the  sum  of  tl5,000;  defendants 
appealed ;  the  appeal,  on  rule,  after  hearing,  was  stricken  off 
for  nonpayment  of  costs  to  perfect  it  A  rule  to  open  the  judg- 
ment entered  on  the  award  was  discharged.  While  these  rules 
were  pending,  Mr.  Smith  brought  suit  against  Judge  Abgh- 
bald and  seven  others  to  recover  damages  for  an  alleged  con- 
spiracy to,  by  corrupt  practices,  defeat  a  recovery  in  the  suit 
of  Jennings  against  the  railroad  company.  This  suit  was  put  at 
issue,  and  called  for  trial  November  11,  1895,  before  Hon.  J.  B. 
McPhbbson,  specially  presiding ;  the  plaintiff  moved  for  a  con- 
tinuance, which  was  refused ;  he  then  applied  for  a  change  of 
venue,  but  having  offered  no  evidence  in  support  of  his  appli- 
cation, this  also  was  refused.  Thereupon,  a  jury  was  called,  and 
plaintiff  offering  no  evidence  to  sustain  his  averments,  a  non- 
suit was  directed.  While  the  rule  to  strike  off  the  appeal  from 
award  of  arbitrators  in  Bums  v.  Smith  and  Jennings  was  pend- 
ing before  Judge  Gunstbb,  Mr.  Smith  wrote  two  letters  to 


Digitized  by  VjOOQIC 


SMITH'S  APPEAL.  21 

1897.]  Opinion  of  the  Court. 

Judge  GuKSTBB,  both  reflecting  on  his  integrity  and  fairness 
as  a  judge.  On  these  letters  as  a  foundation,  a  rule  was  taken 
on  Mr.  Smith  to  show  cause  why  he  should  not  be  disbarred, 
for  the  reasons : 

1.  The  said  letters  reflected  upon  the  judicial  honor  and 
integrity  of  Judge  Gunstbb. 

2.  They  tended  to  influence  and  prejudice  the  disposition  of 
the  rule  pending. 

3.  The  action  of  attorney  Smith  was  in  violation  of  his  duty 
and  oath  as  an  attorney  of  the  court,  and  in  contempt  thereof, 
and  an  interference  with  the  administration  of  justice. 

The  rule  was  served,  answer  filed,  and  hearing  had  before 
Judge  Edwabds,  who  on  June  11, 1896,  by  decree  in  opinion 
filed  made  the  rule  absolute.    See  2  Lack.  Leg.  News,  162. 

From  that  decree,  this  appeal  is  taken.  Seventeen  errors  are 
assigned;  none  of  them  is  of  such  merit  as  to  warrant  notice, 
except  the  first,  which  raises  two  questions :  1.  On  the  facts 
found,  did  the  court  have  jurisdiction  to  make  the  decree? 
2.  Does  the  evidence  adduced  warrant  the  finding  of  fact? 

As  to  juiisdiction :  All  of  the  acts  of  respondent  which  gave 
rise  to  the  charges  against  him,  were  committed  in  conducting 
his  legal  business  as  an  attorney.  Not  all  were  in  the  prosecu- 
tion of  the  suits  of  the  two  Jennings  against  the  railroad 
company,  but  all  grew  out  of  those  suits,  or  were  in  matters 
connected  therewith.  It  is  impossible  to  sever  his  conduct,  and 
determine  part  of  it  was  disconnected  from  lus  professional 
relation  to  the  court,  and  part  was  as  attorney  in  the  suits.  Of 
whatsoever  misbehavior,  if  any,  he  was  guilty,  it  was  in  his 
office  as  attorney.  The  letters  of  December  81,  1895,  and 
March  18, 1896,  to  Judge  Gukstbb,  were  to  him  as  judge  of 
the  court  having  under  consideration  undecided  issues  in  which 
Mr.  Smith  was  concerned  as  attorney.  Except  by  virtue  of  his 
office  as  attorney,  he  would  have  had  no  interest  in  the  litiga- 
tion the  letters  refer  to,  and  no  standing  even  for  inquiry.  The 
whole  subsequent  conduct  of  Mr.  Smith  as  to  which  evidence 
was  admitted  bore  wholly  on  the  purport  and  on  the  motive 
prompting  these  letters.  On  their  face,  it  was  improper  to  write 
them  to  the  judge ;  this,  however,  may  have  been  one  of  those 
mistakes  resulting  from  thoughtlessness,  which  counsel  intensely 
interested  in  his  cause,  and  perhaps  lacking  a  very  nice  sense 
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of  professional  propriety,  might  make,  without  being  guilty  of 
a  very  grave  offense.  But  if  written,  as  the  court  has  found, 
with  a  view  to  threaten  or  coerce  the  judge  and  to  influence  the 
decision,  the  offense  was  a  gross  violation  of  professional  duty, 
of  which  the  court  was  bound  to  take  notice  by  proper  proceed- 
ings against  the  offender,  who  was  its  own  officer.  When  an 
attorney  seeks  to  influence  the  judgment  in  his  cause,  either  by 
threats  against,  or  solicitation  of  the  judge,  he  is  wanting  in 
fidelity  to  the  court,  and  prostitutes  his  high  office  to  attain  an 
unjust,  because  not  an  impartial  decision.  In  such  case,  to  suc- 
cessfully deny  the  jurisdiction  of  the  court  in  summary  pro- 
ceedings for  disbarment  of  the  guilty  officer,  would  practically 
strip  it  of  the  power  of  judicial  self-defense,  and  make  the  bar, 
instead  of  an  honorable  and  learned  profession,  a  sort  of  fortress 
for  the  unprincipled,  from  which  they  would  prey  with  impunity 
upon  the  public  without,  and  attack  the  court  from  within. 
From  the  very  nature  of  his  office,  and  its  relation  to  the  public 
and  the  court,  a  lawyer  who  enters  at  his  own  solicitation  by 
the  front  door  subjects  himself  to  ejection  by  the  back  one,  if 
he  do  not  "  behave  himself  well."  Nor  is  there  any  more  reason 
for  calling  in  a  jury  to  pass  upon  his  misconduct,  when  he  is 
put  without  the  bar,  than  for  calling  in  one  to  pass  upon  his 
professional  qualifications  when  he  is  admitted  within  it.  The 
subject  of  investigation  and  judgment  in  both  cases  is  one  for 
which  the  court,  and  the  court  alone,  is  well  qualified,  while  the 
jury  is  not.  As  is  pointedly  remarked  by  Gibson,  J.,  in  Aus- 
tin's Appeal,  6  R.  191,  "  It  is  the  motive  that  makes  an  invasion 
of  the  judge's  rights  a  breach  of  professional  fidelity,  from  which 
he  is  to  be  protected  for  the  sake  of  the  public  and  the  suitors 
of  his  court,  not  for  his  own."  And  in  Davies'  Case,  93  Pa. 
120,  this  court  said :  "  The  power  of  the  court  to  admit  as  an 
attorney  at  its  bar  a  person  possessing  the  requisite  qualifica- 
tions, and  to  remove  him  therefrom  when  found  unworthy,  has 
been  recognized  for  ages  and  cannot  be  questioned.  In  fact, 
the  power  of  removal  for  just  cause  is  as  necessary  as  that  of 
admission  for  a  due  administration  of  the  law.  By  admitting 
him,  the  court  presents  him  to  the  public  as  worthy  of  confi- 
dence in  all  his  professional  duties  and  relations.  If  afterwards 
it  comes  to  the  knowledge  of  the  court  that  he  has  become 
unworthy,  it  is  its  duty  to  withdraw  that  endorsement,  and 
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thereby  cease  to  hold  him  out  to  the  public  as  worthy  of  pro- 
fessional employment.  ..." 

The  jurisdiction  of  the  court  below  in  the  form  of  proceeding 
adopted  by  it  was  undoubted,  and  the  assignments  of  error 
questioning  the  jurisdiction  are  therefore  overruled. 

The  next  question  is,  did  the  evidence  warrant  the  finding 
that  the  letters  were  written  with  a  view  to  influence  the  deci- 
sion. Where  there  is  sufficient  evidence  to  warrant  the  find- 
ing, and  it  has  been,  as  here,  concurred  in  by  tiiree  judges  of 
the  lower  court,  we  ought  to,  and  will,  hesitate  long  before  set- 
ting it  aside.  As  to  the  letters  themselves,  although  manifestly 
improper  communications,  as  before  noticed,  they  might  pos- 
sibly, standing  alone,  not  import  the  grave  offense  charged ; 
but  the  court  has  found  they  were  intended  to  reflect  on  its 
judicial  integrity,  and  to  influence  its  judgment  m  the  litiga- 
tion then  pending.  On  what  evidence  ?  The  testimony  showed 
that  during  the  progress  of  the  litigation  the  appellant  had 
made  repeated  and  persistent  attacks  on  the  integrity  of  all 
those  prominently  connected  with  the  litigation  in  the  Jennings 
cases.  The  dead  judge  and  the  three-living  ones  were  all,  time 
and  again,  charged  either  directly  or  by  implication  with  crimes 
subjecting  them  to  impeachment  and  removal  from  office.  These 
charges  were  spread  upon  the  records,  and  repeated  in  open 
court  by  him  in  his  address  in  his  own  behalf  on  the  hearing  of 
this  rule.  The  filing  of  a  formal  answer  and  disclaimer  of  inten- 
tion to  impute  guilt,  in  the  face  of  his  written  statement  of  rec* 
ord  and  direct  oral  accusations  in  court,  go  for  nothing.  All 
this  evidence  was  competent  as  tending  to  show  the  real  mean- 
ing of  the  letters  and  the  motive  in  delivering  them.  And  to 
sustain  aU  these  grave  accusations  by  appellant,  which,  if  true, 
utterly  destroyed  the  private  and  judicial  character  of  every 
member  of  the  court,  he,  although  at  regular  hearings  every 
opportunity  was  offered  him,  never  adduced  one  word  of  what 
a  lawyer  would  dignify  as  testimony.  Charitably  assuming 
that  he  believed  them  himself,  they  were  evidently  the  product 
of  a  mind  prone  to  suspicion,  perhaps  diseased,  and  incapable 
at  the  time  of  sound  reasoning. 

We  are  all  of  the  opinion  the  findings  of  fact  and  conclusions 
of  law  are  right.  But,  the  decree  here  is  a  permanent  disbar- 
ment.   While  we  do  not  intend  to  belittle  the  offense,  we  do 
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wish  to  mitigate  the  punishment.  We  cannot,  in  view  of  the 
particular  circumstances  personal  to  this  respondent,  close  our 
eyes  to  the  grave  consequences  to  him  of  the  penalty,  perpetual 
disbarment.  In  the  case  of  a  younger  man,  or  of  a  character- 
less man,  it  would  not  weigh  so  heavy ;  in  the  one  case,  in  some 
other  calling,  it  might  be  lived  into  oblivion ;  in  the  second,  it 
would  be  only  a  deprivation  of  power  to  do  mischief.  But  the 
appellant  is  just  past  middle  Ufe;  from  early  manhood  up  to 
these  proceedings  he  was  of  good  character,  as  well  as  assiduous 
in  the  practice  of  his  profession ;  in  that  time  had  secured  a 
fair  clientage,  and  ranked  as  a  good  lawyer;  he  is  dependent 
upon  his  professional  income ;  at  his  time  of  life,  he  cannot 
adopt  another  vocation  with  much  hope  of  success ;  therefore, 
the  penalty  must  in  large  degree  shut  him  out  from  obtaining  a 
livelihood.  Taking  his  expectancy  of  life,  the  result,  if  summed 
up  by  the  ordinary  methods  of  computation,  is  the  infliction 
upon  him  of  a  fine  of  many  thousands  of  dollars,  leaving  him 
penniless  the  remainder  of  his  days.  A  majority  of  the  court 
is  of  opinion  that,  by  reason  of  the  facts  in  this  particular  case, 
the  punishment  is  too  heavy  for  the  wrong,  and  that  at  tiie  end 
of  two  years  from  the  11th  of  June,  1896,  date  of  disbarment, 
should  he  on  proper  application  ask  for  reinstatement,  the  court 
below  should  grant  it,  if,  in  the  meantime,  nothing  further 
appears  against  his  private  and  professional  character  than  is 
apparent  from  the  record  before  us.  With  this  modification  the 
decree  is  affirmed  and  appeal  dismissed. 
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222  sipj  Edg0,r,  Harvey  Fry,  Samuel  Gam  and  Isaac  Connor, 
School  Directors  of  Washington  Township,  issued  on 
Petition  of  Timothy  Ross  et  al.,  inhabitants  of  said 
Township.     Appeal  of  Timothy  Ross  et  al. 

School  laws — Bemoval  of  school  dtredors^Acis  of  June  6,  1893,  and 
May  8,  lS5^^Bevision  of  director's  discretion  by  the  court. 

By  the  act  of  June  6,  1893,  P.  L.  330,  relating  to  the  remoTal  of  school 
directors  who  have  failed  to  provide  proper  aocommodations  for  school 
ohildrsD,  the  legislature  intended  to  confer  a  certain  power  of  sapervisioii 
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of  the  discretion  of  school  boards  on  the  state  courts,  which,  under  the  act 
of  May  8,  1854,  P.  L.  617,  the  courts  did  not  have. 

School  laws— Ad  of  June  6,  1893 — Findings  of  fad  by  inspedor. 
The  intent  of  the  act  of  June  6,  1893,  is  to  confer  on  the  courts  of  com- 
mon pleas  a  power,  through  the  appointment  of  an  inspector,  to  ascertain 
the  facts  and  determine  whether  the  directors  have  exercised  a  sound  dis- 
cretion in  pro\iding  suitable  accommodations  for  all  the  school  children  of 
the  district;  but  the  findings  of  fact  by  such  inspector  are  not  conclusive 
on  the  court  of  common  pleas. 

School  laws — Ad  of  June  6,  1S9$— Review  by  Supreme  Court, 

Not  decided  whether  under  the  act  of  June  6,  1893,  any  power  of  review 

of  the  decree  of  the  court  of  common  pleas  is  given  to  the  Supreme  Court. 

It  seems  that  such  power  is  doubtful,  except  in  a  case  of  manifest  abuse 

of  discretion  by  the  common  pleas. 

Argued  Oct.  6,  1896.  Appeal,  No.  29,  Oct  T.,  1896,  by 
Timothy  Ross  et  al.,  from  order  of  C.  P.  Greene  Co.,  Oct.  T., 
1896,  No.  1,  Miscellaneous  Docket,  on  i-ule  to  remove  school 
directors.  Before  Stbbbbtt,  C.  J.,  Gbbbn,  Williams,  Mc- 
CoLLUM,  Mitchell,  Dean  and  Fell,  JJ.    Affirmed. 

Kule  upon  school  directors  of  the  school  district  of  Washing- 
ton township  to  show  cause  why  they  should  not  be  removed. 
Before  Dickey,  P.  J. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

Error  assigned  was  order  discharging  rule  to  show  cause. 

James  J.  Purman^  with  him  Frank  W.  Downey^  for  appel- 
lants, cited  Washington  Twp*  School  Directors,  16  Pa.  C.  C. 
Rep.  609. 

D.  S.  Walton^  with  him  Geo.  L.  Wyly  and  */.  A.  J.  Buchanan^ 
for  appellees,  cited  Nicklas's  Petition,  146  Pa.  212 ;  Heard  v. 
School  Dist.,  46  Pa.  98 ;  Schlaudecker  v.  Marshall,  72  Pa.  200. 

Opinion  by  Mb.  Justice  Dean,  January  4, 1897 : 
The  act  of  June  6,  1893,  P.  L.  880,  provides  in  section  1  that 
whenever  the  school  directors  of  any  district  **  shall  wilfully 
neglect  or  refuse"  to  provide  suitable  school  buildings  and 
rooms  for  the  accommodation  of  all  the  children  of  the  district 
then  ten  or  more  taxable  citizens  of  the  district  may  petition 
the  court  of  common  pleas  for  the  appointment  of  a  competent 
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inspector,  whose  duty  it  shall  be  to  visit  the  district,  and  on 
notice  to  the  school  board  inquire  into  the  facts  and  report  to 
the  court  under  oath  the  result  of  his  inquiry,  accompanied  by 
statement  of  facts  and  proofs. 

Section  2  provides,  that  if  the  inspector  finds  the  directors 
have  refused,  neglected  or  failed  to  provide  accommodations  as 
required  "  without  valid  cause  for  such  refusal,  neglect  or  fail- 
ure," he  shall  so  report  to  the  court  and  thereupon  the  court  is 
authorized  to  grant  a  rule  on  the  school  directors  to  appear  and 
show  cause  why  they  should  not  be  removed  from  office  and 
others  appointed  in  their  stead  until  the  next  annual  election 
for  school  directors. 

Under  this  act  the  appellant  and  eighteen  other  taxable  citi- 
zens, setting  out  in  detail  that  the  directors  of  Washington 
school  district,  within  whose  supervision  fell  Boyd's  sub  school 
district,  had  wilfully  neglected  and  refused  to  provide  build- 
ing accommodations  for  the  children  of  said  sub  district,  peti- 
tioned the  court  for  the  appointment  of  an  inspector.  The 
court  appointed  Mr.  Levi  Taylor  who  was  a  non  resident  of  the 
district,  and  his  selection  was  entirely  satisfactory  to  the  school 
directors.  He  went  upon  the  ground,  and  for  three  days  inves- 
tigated, beard  patiently  all  the  proofs  and  allegations  of  both 
parties,  and  after  deliberate  consideration,  reported  to  the 
court  that  the  directors  had  without  valid  cause  failed  to  pro- 
vide adequate  accommodation  for  the  school  children  of  the 
sub  district.  He  sets  forth  fully  the  reasons  for  his  report, 
and  accompanies  it  with  statements  of  facts  and  proofs  as 
required  by  the  act.  On  this  report  the  court  granted  a  rule 
on  the  directors  to  show  cause  why  they  should  not  be  removed 
from  office.  To  this  rule,  one  of  the  directors,  G.  S.  Walker, 
made  answer,  in  substance  admitting  the  correctness  of  the 
report  of  the  inspector,  but  being  in  a  minority,  averring  that 
he  was  powerless  to  remedy  the  evil  complained  of  by  the  peti- 
tioners. The  remaining  five  directors  made  answer  averring 
that,  in  the  exercise  of  their  best  judgment  and  discretion,  they 
had  provided  a  school  building  ample  for  the  accommodation  of 
all  the  children  of  the  district.  They  set  out  in  particular  the 
number  of  children,  their  distance  from  the  schoolhouse,  and 
the  capacity  of  the  building,  and  aver  under  oath  that  they  have 
performed  their  full  duty  to  the  best  of  their  judgment. 
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The  court  below  after  full  hearing  discharged  the  rule  and 
we  have  this  appeal  by  petitioners,  assigning  for  error  the  decree 
of  the  court. 

Although  the  court  below  filed  no  opinion,  we  presume  the 
decree  was  based  on  a  proper  construction  of  the  act  of  1893. 

Up  to  the  passage  of  this  act,  without  citing  the  many  cases 
which  determined  and  defined  the  duties  of  school  directors, 
the  case  of  Roth  v.  Marshall,  158  Pa.  272,  gives  concisely  the 
construction  of  the  act  of  1864  in  all  of  them.  In  that  case  we 
said: 

"  The  subject  of  controversy  in  this  case  is  the  location  of  a 
district  schoolhouse.  Reduced  to  its  simplest  terms,  the  ques* 
tion  raised  is  whether  the  exercise  of  official  discretion  of  a 
board  of  school  directors  shall  be  supervised  and  directed  by  a 
court  of  equity.  If  so,  the  selection  of  teachers  and  text-books, 
the  fixing  of  the  rate  for  the  levy  of  school  and  building  taxes, 
the  arrangement  of  the  course  of  study,  together  with  other 
similar  duties,  will  be  hereafter  done  subject  to  the  opinions  of 
the  courts.  The  administration  of  the  school  laws  wiU  in  that 
case  depend  upon  the  discretion  of  a  chancellor,  whose  decrees 
will  be  enforced  by  injunctions  or  mandatory  order.  Such  a 
conclusion  would  do  violence  to  the  school  laws,  and  to  the  well 
settled  rules  that  fix  the  limits  of  official  disci-etion.  If  an  offi- 
cer neglects  or  refuses  to  enter  upon  the  discharge  of  a  duty 
which  the  law  imposes  upon  him,  the  courts  will  quicken  or 
compel  action  by  a  writ  of  mandamus.  If  he  goes  beyond  what 
the  law  requires,  attempts  that  which  is  ultra  vires,  or  abuses 
his  discretion  in  any  manner,  the  courts  will  restrain  him  by 
injunction.  The  ground  intermediate  these  extremes  is  the 
legitimate  range  of  official  discretion  within  which  the  officer, 
on  whom  the  law  has  cast  a  duty,  may  determine  the  manner 
of  its  performance.*' 

But  it  is  clear  to  our  minds,  the  intent  of  the  act  of  1893 
was  to  change  the  law  to  some  extent,  as  it  thus  plainly  stood 
under  the  act  of  1864.  Under  that  law,  the  court  would  com- 
pel the  directors  to  act  and  restrain  them  from  committing 
unlawful  acts,  but  would  not  interfere  with  them  in  the  exei^ 
cise  of  their  unquestionable  powers;  would  not  determine 
whether  their  discretion  was  wise.  While  from  the  beginning 
the  policy  of  the  state  was  to  educate  all  the  children  of  thcr 
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State,  the  administration  of  the  school  law  was  intrusted  almost 
wholly  to  the  particular  locality  constituting  the  school  district. 
The  advantages  of  the  system  for  many  years  were  far  from  uni- 
form. In  one  district  would  be  found  excellent  teachers,  ample 
and  comfortable  school  rooms,  with  suitable  school  apparatus, 
and  a  term  of  eight  to  ten  months.  In  another  district  perhaps 
in  the  same  county,  would  be  found  incapable  teachers,  rude 
and  insufficient  bmldings,  not  supplied  with  any  of  the  aids  to 
teaching,  such  as  globes,  blackboards,  and  other  school  furniture, 
with  a  term  of  four  months.  The  act  of  1854  was  intended  to 
raise  the  character  of  the  schools  and  stimulate  uniformity ;  and 
all  the  legislation  since  that  time  has  been  for  the  promotion  of 
the  same  end.  Prior  to  1874,  the  state  appropriations  for  school 
purposes  were  comparatively  small.  Nearly  the  whole  fund  for 
building  and  school  purposes  was  raised  by  local  taxation  in  the 
respective  districts.  But  in  the  constitution  of  1874,  section  1 
of  article  X.  directed  that :  **'  The  Greneral  Assembly  shall  pro- 
vide for  the  maintenance  and  support  of  a  thorough  and  efficient 
system  of  public  schools,  wherein  all  the  children  of  this  com- 
monwealth above  the  age  of  six  years  may  be  educated,  and 
shall  appropriate  at  least  $1,000,000  each  year  for  that  pur- 
pose." The  school  system  had  then  been  in  operation  forty 
years,  yet  statistics  demonstrated  that  a  large  percentage  of 
even  Pemibylvania  bom  children  grown  to  manhood  and  woman- 
hood under  the  public  school  system  wei*e  illiterate.  The  school 
laws  as  administered  had  not  accomplished  nearly  to  the  full 
extent  the  purpose  of  its  founders.  Hence  the  mandate  of  the 
new  constitution.  The  implication  is  the  fund  raised  by  local 
taxation  has  not  been  sufficient ;  it  must  be  liberally  supple- 
mented by  state  aid.  The  legislature  has  not  limits  the  ap- 
propriations to  the  amount  prescribed  by  the  constitution.  At 
the  last  session  $5,500,000  were  appropriated  for  common 
schools  alone,  to  be  apportioned  among  all  the  districts  for  the 
years  1895  and  1896.  The  object  of  these  large  appropriations 
was  to  add  to  the  efficiency  of  the  schools.  It  was  not  in- 
tended by  increasing  this  efficiency  to  thereby  wholly  impose 
the  increased  expense  on  the  districts  to  be  raised  by  local 
taxation,  and  it  is  just  as  clear  it  was  not  intended  the  school 
districts  should  shift  the  burden  on  the  state  by  largely  reduc- 
ing local  taxation.    If  that  were  the  result,  nothing  would  be 
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gained  in  efficiency.  It  will  therefore  be  noticed  in  all  the 
legislation  pertaining  to  the  subject  since  1874,  there  has  been 
manifest  an  intent  on  the  part  of  the  state,  not  only  to  stimu- 
late local  efficiency  by  large  appropriations,  but  to  compel  it  by 
closer  supervision  and  some  assumption  of  control  on  part  of 
the  state.  The  conditions  annexed  to  the  right  of  a  school  dis- 
trict to  receive  its  share  of  the  appropriation,  laws  for  uniform 
text-books,  the  aid  to  normal  schools  for  education  of  teachers, 
the  compulsory  education  law  and  others,  all  show  this  domi- 
nant idea.  And  there  is  no  doubt,  however  vaguely  expressed, 
that  ttie  legislature  intended  by  the  act  of  1893  to  confer  a  cei^ 
tain  power  of  supervision  of  the  discretion  of  school  boards  on 
the  state  courts,  which,  under  the  act  of  1854,  they  did  not 
theretofore  have. 

The  first  part  of  section  1  says,  if  the  directors  ^^  shall  wil- 
fully neglect  or  refuse  "  to  provide  houses,  rooms  or  buildings, 
then  on  petition  of  ten  or  more  taxable  citizens,  the  court  shall 
act.  It  is  argued  these  words  only  give  to  the  courts  the  same 
power  they  had  exercised  under  the  act  of  1854.  Standing  by 
themselves  this  argument  would  be  plausible ;  but  the  whole 
act  must  be  considered  in  ascertaining  its  intent.  We  ought 
to  assume  to  start  with,  that  the  legislature  would  not  unneces- 
sarily duplicate  on  the  statute  book  a  well  established  power 
already  possessed  by  the  courts ;  must  assume  that  some  change 
was  intended.  On  reading  further  in  the  first  section,  we  find 
the  court  is  expressly  authorized  to  appoint  an  inspector  to 
inquire  into  the  facts  alleged  in  the  complaint,  and  he  shall 
make  a  personal  inspection  and  investigation.  This  imposes 
upon  the  court  the  duty,  through  its  own  appointee,  of  investi- 
gation and  putting  upon  record  the  facts  and  testimony.  If 
the  inspector  then  finds  that  ^^  without  valid  cause  "  the  direc- 
tors have  neglected  or  refused  to  perform  their  duty,  he  shall 
report.  It  will  be  noticed  the  words  "  wilfully  neglected  and 
refused ''  are  here  dropped,  and  the  words  '^  without  valid  cause  " 
substituted;  words  not  by  any  means  importing  the  same  thing. 
If  a  duty  be  enjoined  on  an  officer,  his  refusal  to  perform  it  is 
wilful.  He  has  no  discretion  as  to  its  performance.  But  if 
he  be  commanded  to  do  a  certain  act  unless  he  have  a  valid 
cause  for  not  doing  it,  and  he  then  refuses  for  cause,  the  ques- 
tion is  at  once  raised  between  him  and  his  superior,  whether 
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fche  cause  is  sufficient  to  excuse  him  in  liis  disobedience;  it 
brings  the  judgment  and  discretion  of  the  subordinate  at  once 
under  the  supervision  of  his  superior.  And  further  reading  of 
section  2  bears  out  this  view ;  it  says,  the  court  is  empowered 
to  grant  a  rule  on  those  directors  who  "have  failed  without 
justifiable  excuse  "  to  perform  the  duty  enjoined.  The  material 
facts  alleged  here  are  not  in  dispute.  The  territory  of  the  sub- 
district  is  about  four  and  one  half  miles  square ;  some  of  tlie 
children  live  two  and  one  half  miles  from  the  schoolhouse  as  at 
present  located ;  that  a  new  schoolhouse,  which  is  about  being 
built,  will  be  of  sufficient  capacity  to  accommodate  all  the 
pupils  of  the  district ;  that  to  accommodate  all  those  of  the  sub 
district  residing  an  inconvenient  distance  from  the  schoolhouse, 
arrangements  would  be  made  for  their  instruction  in  nearer 
schools  belonging  to  Washingfton  school  district.  On  these 
facts  under  the  act  of  1854,  petitioners  would  have  had  no  case. 
The  court  below  would  not  have  passed  on  the  judgment  of  the 
directors.  As  said  by  our  brother  Williams  in  Nicklas'  Peti- 
tion, 146  Pa.  212,  "If  they  furnish  accommodations  for  all 
who  apply,  they  have  performed  the  duty  which  the  act  of  1864 
imposes.  In  t^e  performance  of  this  statutory  duty,  the  school 
directors  must  decide,  in  the  exercise  of  their  discretion,  when 
a  new  schoolhouse  becomes  necessary  and  where  it  should  be 
located."  Under  that  act,  the  number  of  children  of  school  age 
in  a  district  did  not  determine  the  extent  of  the  accommoda- 
tions to  be  provided.  Attendance  was  purely  voluntary ;  now 
it  is  compulsory.  And  although  the  act  of  1893  was  adopted 
at  the  session  preceding  the  passage  of  the  compulsory  educa- 
tion bill,  yet  the  latter  had  been  pressed  for  passage  for  several 
sessions,  and  that  it  would  soon  become  a  law  was  highly  prob- 
able. It  may  be  fairly  presumed,  this  act  was  passed  in  view  of 
the  future  necessity  then  imminent. 

We  are  of  the  opinion  the  intent  of  the  act  of  1898  is  to  con- 
fer on  the  courts  of  common  pleas  of  this  state  a  power  by  this 
new  proceeding  to  ascertain  the  facts  and  determine  whether 
the  directors  Iiave  exercised  a  sound  discretion  in  providing 
suitable  building  accommodations  for  all  the  school  children  of 
the  district. 

It  is  aigued  that  the  inspector's  finding  of  fact  is  conclusive 
on  the  court  below ;  that  it  had  no  power  to  set  it  aside.    From 


Digitized  by  VjOOQIC 


IN  RE  RULE  UPON  WALKER  et  al    ROSS'  APPEAL.  81 
1897.]  Opinion  of  the  Court. 

this  we  wholly  dissent.  The  inspector's  findings  that  the  neg- 
lect was  wilful,  without  valid  cause,  and  without  justifiable 
excuse,  were  all  inferences  from  the  facts  as  reported  by  him. 
The  whole  case,  on  report  being  made,  was  in  possession  of  the 
court,  which  could  draw  an  opposite  inference  if  it  believed  such 
inference  was  warranted.  Having  dissented  from  the  conclu- 
sions of  the  inspector,  and  being  in  a  peculiarly  favorable  posi- 
tion to  judge  as  to  the  correctness  of  the  inspector's  conclusions, 
and  whether  there  was  valid  cause  or  justifiable  excuse,  it  would 
be  a  rare  case  indeed,  in  which  we,  sitting  as  an  appellate  court, 
would  undertake  to  correct  the  common  pleas  court's  decree  on 
the  facts.  We  certainly  would  not  do  so  unless  the  disregard 
of  duty  had  been  as  wilful  as  under  the  act  of  1854  it  was  re- 
quired to  be,  before  we  would  review  the  exercise  of  discretion 
fay  the  school  board.  We  have  not  passed  on  the  question  as 
to  whether  under  act  of  1893  any  power  of  review  of  the  decree 
of  the  common  pleas  is  given  to  this  court ;  at  best  such  power 
is  doubtful,  unless  in  case  of  manifest  abuse  of  discretion  by 
the  common  pleas. 
The  decree  of  the  court  below  is  affirmed. 


Mary  Rathgebe  v.  The  Pennsylvania  Railroad  Company,  ^37sc  «23Cj 

Appellant. 

Negligence — RaUroada — Construction  of  sUUion  plalform — AccumukUion 
of  tee — Ckmtributory  negligence. 

In  ao  action  by  a  passenger  against  a  railroad  company  to  recover  dam- 
ages for  personaJ  injuries,  the  question  of  the  defendant's  negligence  and 
plaintiirs  contributory  negligence  is  for  the  jury  where  the  eWdence  tends 
to  show  that  the  plaintiff  fell  on  a  slope  ten  or  twelve  inches  high,  extend- 
ing from  the  station  platform  to  the  track  platform,  and  that  ice  and  snow 
had  been  permitted  to  accumulate  thereon.  In  such  a  case  the  fact  that 
plaintiff's  husband  **  cautioned  her  to  be  careful  as  the  platform  was  slip- 
pery," and  **  she  answered  that  she  would  be  careful  '*  was  not  a  confession 
of  carelessness,  or  that  there  was  a  better  route  from  the  waiting  room  to 
thetnin. 

Evidence — Withdrawal  of  incompetent  evidence — Practice,  C.  P. 

The  admission  of  incompetent  evidence,  and  the  subsequent  withdrawal 
of  it  before  argument,  furnishes  in  itself  no  ground  for  continuance  or  for 
reversing  the  judgment. 
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Argued  Oct.  6,  1896.  Appeal,  No.  80,  Oct.  T.,  1896,  by 
defendant,  from  judgment  of  C.  P.  Westmoreland  Co.,  Aug.  T., 
1898,  No.  1092,  on  verdict  for  plaintiff.  Before  Stbbt 
BEIT,  C.  J.,  Gbeen,  Williams,  MgColluk,  Mitohbll, 
Dean  and  Fell,  JJ.  Aflarmed.  Gbeen  and  Williams,  JJ., 
dissent. 

Trespass  for  personal  injuries. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

Defendant's  points  and  answers  thereto  among  others  were  as 
follows : 

4.  The  plaintiff's  husband  haying  testified  that,  before  plain- 
tiff reached  the  point  on  the  platform  where  she  fell,  he  cau- 
tioned her  to  be  careful,  as  the  platform  was  slippery,  and  she 
having  answered  that  she  would  be  careful,  and  the  evidence 
being  undisputed  that  the  slope  or  incline  was  constructed  for 
the  purpose  of  a  runway,  or  track  over  which  to  convey  the 
railroad  trucks,  and  provision  being  made  at  either  end  of  said 
runway  and  in  front  of  both  the  ladies'  and  gentiemen's  wait- 
ing room  for  approach  to  and  exit  from  the  trains  by  step  from 
the  upper  to  the  lower  platform  of  about  ten  inches,  and  the 
plaintiff  passing  over  the  platform  in  daylight  several  times 
each  year,  we  instruct  you  as  matter  of  law  it  was  her  duty  to 
adopt  the  means  provided  by  the  defendant  company  for  use  of 
passengers,  and  having  failed  to  do  that,  she  is  guilty  of  contrib- 
utory negligence,  and  your  verdict  must  be  in  favor  of  the 
defendant.  ATUfwer :  We  cannot  so  instruct  you,  but  submit 
to  you  to  determine  whether  the  plaintiff  was  guilty  of  any  neg- 
ligence; if  so,  your  verdict  should  be  for  the  defendant.  [2] 

6.  Under  all  the  law  and  the  evidence  we  instruct  you  to 
return  a  verdict  in  favor  of  the  defendant.  Answer:  Re- 
fused. [8] 

Verdict  and  judgment  for  plaintiff  for  $2,088.50.  Defendant 
appealed. 

Errors  assigned  were,  (1)  refusal  of  court  to  enter  a  nonsuit; 
(2,  8)  above  instructions,  quoting  then :  (4,  5)  in  admitting 
throughout  the  entire  trial  the  testimony  of  plaintiff's  witnesses 
showing,  or  tending  to  show,  that  the  platform  and  approaches 
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from  the  station  to  the  tracks  were  dangerous,  and  at  the  close 
of  the  trial  striking  out  said  testimony  without  withdrawing  a 
juror  and  continuing  the  case. 

Cyrus  E.  Woods^  with  him  Paul  H,  Gaither^  for  appellant. — 
The  plaintiff  voluntarily  subjected  herself  to  a  known  danger, 
resulting  in  the  injury  complained  of,  and  there  can  be  no 
recovery  therefor  in  this  case :  Pittsburg  Southern  Ry.  v.  Tay- 
lor, 104  Pa.  306;  Hill  v.  Tionesta  Twp.,  29  W.  N.  C.  890; 
R.  R.  V.  Greiner,  118  Pa.  600 ;  R.  R.  v.  Cadow,  120  Pa.  559 ; 
Robb  V.  ConnellsviUe,  137  Pa.  42. 

The  court,  throughout  the  entire  trial,  lasting  two  days, 
erroneously  admitted,  under  objection,  testimony  of  witnesses 
as  to  their  opinion  of  matters  which  had  been  fully  and  accu- 
rately described  to  the  jury.  At  the  close  of  the  case  this  testi- 
mony was  ordered  to  be  stricken  out,  yet  its  effect  on  the  jury 
was  to  prejudice  them  in  determining  the  rights  of  the  defend- 
ant, and  it  is  the  right  of  the  defendant  to  have  its  case  heard 
and  determined  only  on  proper  and  relevant  testimony :  Graham 
V.  R.  R.,  189  Pa.  149 ;  R.  R.  v.  Decker,  82  Pa.  119 ;  Shaeffer 
V.  Kreitzer,  6  Binn.  430 ;  Nash  v.  Gilkeson,  6  S.  &  R.  352 ; 
Ingham  v.  Cairy,  1  Phila.  888;  Miller  v.  Miller,  4  Pa.  317; 
Del.  &  Hud.  Canal  Co.  v.  Barnes,  31  Pa.  193. 

E.  E.  Rabbins^  with  him  John  E,  Kunkle^  for  appellee. — It 
was  the  duty  of  the  company  to  provide  a  safe  platform :  Hay- 
man  V.  R.  R.,  118  Pa.  511 ;  P.  &  R.  R.  R.  v.  Anderson,  94  Pa. 
361 ;  D.,  L.  &  W.  R.  R.  v.  Napheys,  90  Pa.  140 ;  Patterson  on 
Ry .  Accident,  sec.  842 ;  Lewis  v.  Self  ert,  116  Pa.  628 ;  Steward  v. 
R.  R.,  2  Am.  &  Eng.  R.  R.  cases,  502 ;  Renecker  v.  South  Caro- 
Una  R.  R.,  18  Am.  &  Eng.  R.  R.  cases  149 ;  Ellmger  v.  P.,  W. 
&  B.  R.  R.,  168  Pa.  215 ;  Seymour  v.  C.  B.  &  Q.  R.,  8  Bissell,  43 ; 
Weston  V.  N.  Y.  &  Erie  R.  R.,  78  N.  Y.  693 ;  Hartzig  v.  L.  V. 
R.  R.,  164  Pa.  367 ;  Vannatta  v.  Cent.  R.  R.,  154  Pa.  273 ; 
Baker  v.  Fehr,  97  Pa.  70 ;  Weimer's  R.  R.  Law,  469 ;  Adams 
Express  Co.  v.  Sharpless,  77  Pa.  516;  Enches  v.  N.  Y.,  L.  E.  & 
W.  R.  R.,  135  Pa.  194;  P.  R.  R.  v.  Hendereon,  43  Pa.  452; 
P.  R.  R.  V.  Henderson,  51  Pa.  315 ;  Westchester  &  Phila.  R.  R. 
V.  McElwee,  67  Pa.  311;  McKee  v.  Bidwell,  74  Pa.  218; 
Specht  V.  P.  R.  R.,  7  Pa.  C.  C.  54  ;  McNenney  v.  P.  R.  R.,  150 
Pa.  616 ;  Kitchen  v.  Union  Twp.,  171  Pa.  154. 
Vol.  clxxix— 3 
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The  refusal  of  a  trial  court  to  strike  out  evidence  received 
without  objection  or  to  enter  a  compulsory  nonsuit  is  not  re- 
viewable here :  Lowrey  v.  Robinson,  141  Pa.  194  ;  Furniture 
Co.  V.  School  District,  168  Pa.  45. 

Opinion  by  Mb.  Justice  MoCollum,  January  4, 1897  : 
This  action  was  brought  to  recover  damages  for  personal 
injuries  alleged  to  have  been  received  by  the  plaintiff  on  the 
19th  of  January,  1893,  through  the  negligence  of  the  defend- 
ant. It  was  conceded  on  the  trial  that  Uie  plaintiff  fell  and 
was  injured  while  walking  from  the  waiting  room  to  the  train, 
but  there  was  a  conflict  in  the  evidence  as  to  the  place  where 
she  fell.  The  plaintiff  claimed  that  she  fell  on  the  slope  while 
the  defendant  claimed  that  she  fell  on  the  platform  between  the 
side  track  and  the  Sewickley  track.  The  defendant's  claim 
involved  an  admission  that  the  plaintiff's  fall  was  caused  by 
the  ice  on  the  platform  between  these  tracks,  but  it  did  not 
necessarily  convict  the  defendant  of  negligence,  because  it  was 
shown  and  undisputed  that  this  ice  must  have  been  formed  from 
the  water  which  leaked,  or  was  splashed,  upon  it  from  the  water 
cars  which  passed  on  the  Sewickley  track  but  a  few  minutes 
before  her  fall.  The  evidence  submitted  by  the  defendant  was 
mainly  directed  to  this  line  of  defense,  and  the  learned  judge 
of  the  court  below  substantially  charged  the  jury  that  if  it  was 
credited  by  them  the  plaintiff  could  not  recover. 

^he  plaintiff  claimed  that  the  defendant  was  chargeable  with 
negligence  in  the  construction  of  the  station  platform,  and  in 
permitting  an  accumulation  of  snow  and  ice  upon  it.  The 
length  of  this  platform  from  the  west  end  of  the  station  to  the 
freight  platform,  and  in  front  of  the  ticket  office  and  waiting 
room,  was  about  fifty  feet.  Along  the  whole  length  of  it  &cing 
the  track,  it  was  ten  or  twelve  inches  higher  than  the  track 
platform.  For  at  least  three  fifths  of  the  length  of  the  station 
platform  there  was  a  slope  from  it  to  the  platform  below.  The 
width  of  the  slope  was  about  three  feet,  and  at  each  end  of  it 
there  was  nine  or  ten  feet  of  platform,  terminating  in  a  ten  or 
twelve  inch  step.  Passengers  in  going  from  the  waiting  rooms 
to  the  trains  would  have  to  pass  over  this  step,  or  over  the 
slope.  They  were  not  limited  by  any  order  or  direction  of  the 
defendant  to  either  route,  but  were  at  liberty  to  pass  over  any 
part  of  the  platform  on  their  way  to  and  from  trains. 
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The  evidence  showing  the  construction  of  the  station  plat- 
form was  suflScient  to  charge  the  defendant  with  negligence  in 
this  particular,  and  the  evidence  in  regard  to  snow  and  ice 
upon  it  warranted  an  inference  that  the  defendant  had  negli- 
gently permitted  them  to  accumulate  there.  But  the  defend- 
ant claimed  that  if  the  plaintiff  slipped  and  fell  on  the  slope 
she  was  not  entitied  to  recover  because,  in  the  then  existing  con- 
dition of  the  platform  and  its  approaches,  she  was  chargeable 
with  contributory  negligence  in  passing  over  it.  The  court 
was  requested,  but  refused,  to  direct  the  juiy  to  find  for  the 
defendant  on  this  ground.  Did  the  court  err  in  refusing  to 
grant  this  request  ?  We  think  not.  The  question  whether  the 
plaintiff  was  negligent  in  passing  over  the  slope  on  her  way  to 
the  train  was  under  all  the  evidence  in  the  case  for  the  jury. 
The  instructions  in  regard  to  contributory  negligence,  and  the 
.effect  of  it  upon  the  plaintiffs  case,  were  unobjectionable  and 
clear.  The  fact  that  her  husband ''  cautioned  her  to  be  careful, 
as  the  platform  was  slippery  "  and  that  "  she  answered  that  she 
would  be  careful"  was  not  a  confession  of  carelessness,  or  that 
tiiere  was  a  better  route  from  the  waiting  room  to  the  train. 

A  number  of  witnesses  were  permitted  to  testify  that  the 
platform  and  approaches  from  the  station  to  the  tracks  were 
dangerous,  but  on  the  request  of  the  defendant's  counsel,  and 
before  argument,  this  testimony  was  stricken  out  and  withdrawn 
from  the  consideration  of  the  juiy.  It  is  now  contended  that 
the  court  erred  in  denying  the  motion  of  the  defendant's  coun- 
sel to  withdraw  a  juror  and  continue  the  cause.  The  admis- 
sion of  incompetent  evidence  and  the  subsequent  withdrawal  of 
it  before  argument  funushes  in  itself  no  ground  for  continu- 
ance, or  for  reversing  the  judgment :  McGettigan  v.  Potts,  149 
Pa.  156;  Canal  Co.  v.  Barnes,  31  Pa.  193;  Railroad  Co.  v. 
Butler,  57  Pa.  335;  Railroad  Co.  v.  Smith,  125  Pa.  259 ;  Fur- 
niture Co.  V.  School  District,  158  Pa.  35.  In  the  case  before 
us  there  was  no  good  reason  for  apprehending  or  believing  that 
the  defendant  would  be  or  was  prejudiced  by  the  testimony 
which  was  withdrawn  before  argument,  and  in  regard  to  which 
the  jury  received  positive  and  proper  instructions  from  the 
court 
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Estate  of  Owen  Jones.     Appeal  of  T.  Pantall,  Guardian 
of  Owen  Jones,  a  minor. 

Ouardian  and  ward-- Surcharge— Profits, 

A  guardian  who  procures  another  to  purchase  land  at  a  partition  sale 
of  an  estate  in  which  his  ward  has  an  interest,  furnishes  the  purchaser  with 
the  purchase  money,  takes  a  deed  from  the  purchaser  to  himself,  and 
then  resells  it  at  a  profit,  must  :utcount  to  his  ward  for  the  profit. 

Argued  Oct  7,  1896.  Appeal,  No.  130,  Oct.  T.,  1896,  by 
T.  Pantall,  guardian,  from  decree  of  O.  C.  Jefferson  Co.,  Dec.  T., 
1890,  No.  8,  overruling  exceptions  to  auditor's  report.  Before 
Sterbbtt,  C.  J.,  Green,  Williams,  McCollum,  Mitchell, 
Dean  and  Fell.  JJ.     Affirmed. 

Exceptions  to  auditor's  report. 

The  auditor,  W.  W.  Winslow,  Esq.,  reported  the  facts  to  be 
as  follows : 

E.  L.  Jones,  of  Youngs  township,  Jefferson  county,  died  intes- 
tate, on  or  about  the  9th  day  of  March,  1879,  leaving  a  wife 
and  ten  children,  some  of  whom  were  of  age  and  some  minors ; 
and  being  seized  of  three  tracts  of  land  in  Youngs  township, 
Jefferson  county,  (1)  one  of  about  sixty-four  acres,  (2)  one  of 
about  ninety-five  acres,  and  (8)  one  of  about  twelve  acres,  all 
of  which  were  believed  to  be  coal  land,  and  subsequently  be- 
came valuable.  Theodore  Morris  was  appointed  administrator 
of  the  Jones  estate,  and  on  January  9,  1892,  by  leave  of  court, 
he  sold  twenty  acres  off  the  sixty-four  acre  piece  for  the  pay- 
ment of  debts.  This  was  bought  by  David  Jones,  one  of  the 
heirs,  for  the  consideration  of  Jl,227. 

On  December  12,  1881,  David  Jones,  just  mentioned,  who 
was  the  eldest  son  of  E.  L.  Jones,  deceased,  presented  his  peti- 
tion to  this  court  asking  for  partition  of  the  real  estate.  Par- 
tition was  awarded  and  the  usual  course  of  procedure  followed. 
An  inquisition  on  the  30th  of  December,  1881,  fixed  the  value 
of  the  land  at  $50.00  an  acre  for  the  first  forty-four  acres ;  $54.00 
an  acre  for  the  second  ninety-five  acres ;  and  $40.00  an  acre  for 
the  thii-d  twelve  acres, — ^in  all  about  $7,840.    Service  of  the  rule 
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to  accept  or  refuse  was  made  on  the  heiis,  service  being  accepted 
for  four  of  the  minor  heirs,  among  whom  were  Owen  and  Joseph 
Jones,  by  T.  Pantall,  guardian,  on  March  29,  1882,  who  had 
been  appointed  guardian  on  February  16, 1882,  on  petition  of 
Uieir  mother,  Anna  E.  Jones,  and  who  filed  his  bond  April  5, 
1882.  None  of  the  heirs  having  elected  to  take  the  land  at  the 
appraisement,  this  court  on  May  11, 1882,  ordered  the  adminis- 
trator to  sell  the  same  at  public  sale. 

Theodore  Morris,  administrator,  reported  to  September  term, 
1882,  of  this  court,  that  he  had  sold  all  the  three  pieces  of  land 
to  David  Jones  for  $7,590.94,  being  $50.00  an  acre  for  one 
hundred  and  fifty-one  and  eight  tenths  acres.  The  land  had 
been  put  up  at  public  auction,  and  David  Jones  had  been  the 
highest  bidder.  This  was  on  September  14, 1882.  On  the  same 
day  Anna  E.  Jones  released  her  dower  in  the  lands  to  David 
Jones  for  a  consideration  of  $1,000.  The  sale  by  administrator 
was  confirmed,  and  he  was  authorized  to  make  deed.  The 
deed  from  the  administrator  to  David  Jones  was  executed  on 
September  15, 1882.  On  the  same  date  David  Jones  made  a 
deed  to  T.  Pantall  for  one  hundred  and  eighly-five  and  six 
tenths  acres  at  a  consideration  of  $9,749,  this  deed  embracing 
one  tract  of  70  a.  78  p.,  apparently  the  sixty-four  acre  piece 
desoribedin  petition  for  partition,  and  another  tract  of  115  a.  29  p., 
all  apparently  being  the  land  conveyed  him  by  T.  Morris,  ad- 
ministrator, including  the  twenty  acres  sold  for  payment  of 
debts.  There  seems  to  have  been  a  considerable  gain  in  acre- 
age over  that  stated  in  the  petition  for  partition. 

On  October  18,  1882,  T.  Pantall  sold  the  "  coal  and  coal 
rights"  in  this  same  land  conveyed  to  him  by  D.  Jones — includ- 
ing also  6  a.  127  p.  deeded  by  said  D.  Jones  to  said  T.  Pantall 
by  another  conveyance,  also  dated  September  15, 1882,  consid- 
eration $884, — ^to  the  R.  &  P.  Coal  and  Iron  Company,  for  a 
consideration  of  $10,105,  being  very  nearly  the  same  amount 
paid  by  said  T.  Pantall  for  the  said  land,  but  leaving  him  still 
the  owner  of  the  surface.  On  the  same  date  Mr.  Pantall  sold 
to  the  R.  &  P.  Coal  and  Iron  Co.  fifty  acres,  being  part  of  the 
surface  of  land  bought  from  David  Jones,  September  15, 1888. 
For  this  surface  Mr.  Pantall  received  a  consideration  of  $1,500. 
In  September,  1888,  T.  Pantall  sold  to  J.  R.  Pantall  sixty-eight 
acres  more  of  this  surface,  for  a  consideration  of  $1,500.     What 
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was  done  with  the  remainder  of  the  surface — about  sixly-seyen 
acres — ^has  not  been  brought  to  the  auditor's  attention. 

The  administrator  filed  his  account  to  this  court  to  No.  14^ 
December  term,  1882,  showiog  that  out  of  the  proceeds  of  the 
sale  in  partition  he  had  paid  over  to  T.  Pantall,  guardian,  #733.86 
for  each  of  the  four  heirs  for  whom  he  was  guardian.  This 
money,  together  with  $45.79  received  by  the  guardian  from  the 
administrator  March  24, 1888,  has  been  in  his  hands  since  that 
time.  It  was  deposited  by  him  in  the  Tradesmen's  National 
Bank  of  Pittsburg,  at  three  per  cent  interest,  that  being  the 
best  rate  obtainable  for  safe  investment,  it  seems.  On  October 
10, 1882,  the  interest  thereon  was  allowed  by  this  court  to  Anna 
E.  Jones  for  the  maintenance  of  the  children,  she  being  £.  L. 
Jones's  widow.  (She  was  afterwards  intermarried  witii  John 
Carey.)  Some  time  during  the  next  few  years,  Mrs.  Jone& 
made  one  or  more  loans  from  T.  Pantall,  one  of  which  was 
entered  to  No.  178  May  term,  1886,  amounting  to  $680,  with 
interest  from  February  16, 1884,  and  costs.  March  29, 1890, 
a  prsecipe  for  sci.  fa.  to  revive  this  judgment  was  filed  to  No. 
207,  May  term,  1890,  to  which  Anna  E.  Carey  made  an  affi- 
davit of  defense,  claiming  substantial  reductions  in  the  amount 
of  the  debt,  and  referring  to  a  certain  article  of  agreement 
between  her  and  Pantall,  bearing  date  July  27, 1885.  She  also 
alleged  that  she  had  received  no  payment  of  the  interest  allowed 
her  by  the  orphans'  court  since  March  14, 1885.  The  article  of 
agreement  referred  to  is  hereto  attached  (marked  exhibit  "  J  ")* 
and  stipiilates,  among  other  things,  that,  inasmuch  as  Pantall 
was  receiving  but  three  per  cent  interest  for  the  wards'  money, 
he  should  charge  the  widow  but  three  per  cent  for  her  loan. 
The  affidavit  of  defense  to  No.  207,  May  term,  1890,  alleges 
violation  of  this  agreement  on  Mr.  Pantall's  part. 

On  October  15, 1890,  T.  Pantall  filed  his  final  accounts  as 
guardian  of  Owen  Jones  and  Joseph  Jones,  showing  the  receipt 
of  the  $733.86  from  administrator  Morris  out  of  the  sale  of 
real  estate,  and  $45.79  from  the  administrator  arising  from 
other  sources.  He  charges  himself  with  interest  on  the  latter 
sum  from  September  24,  1883,  but  charges  himself  with  no 
interest  on  the  larger  amount,  $733.86,  stating  that  the  same 
had  been  settied  with  Mrs.  Jones  under  the  allowance  of  the 
orphans'   court  for  maintenance.     He  claims  credit  for  the 
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amount  of  several  vouchers,  and  also  claims  $78.88  for  "  ser- 
vices of  guardian  in  selling  and  collecting  money  in  sale  of  real 
estate,"  and  $65  for  ''services  of  guardian  in  managing  said, 
estate,"  and  $25  for  ''  services,  time  and  annojrance  in  filing 
this  account." 

To  this  final  account  Mrs.  Anna  E.  Carey,  the  mother,  filed 
the  exceptions  hereto  attached,  alleging  substantially  as  follows : 
(1)  that  the  guardian  and  David  Jones  entered  into  a  fraudu- 
lent scheme  to  prevent  the  real  estate  selling  for  its  real  market 
value,  and  that  having  succeeded  in  getting  the  land  sold  to 
David  Jones  for  several  thousand  dollars  less  than  its  market 
value,  Jones  immediately  turning  it  back  to  Pantall,  who  sold  to 
the  coal  company  and  others  at  a  large  advance,  the  guardian 
should  be  charged  with  the  one  tenth  amount  of  the  total  loss 
sustained  by  the  transaction,  for  each  of  said  heirs ;  (2)  that 
the  guardian  misstated  the  facts  when  he  claimed  to  have  set- 
tled the  interest  with  Mrs.  Carey,  which  he  had  not  done ;  and 
that  he  had  violated  the  terms  of  the  article  of  agreement  of 
July  27,  1885,  (exhibit  "  J  ") ;  (8)  that  Mr.  Truitt's  attorney 
fee  was  improper ;  (4)  that  the  other  attorney  fees  were  im- 
proper; (5)  that  the  guardian  had  done  nothing  in  making 
the  sale  of  real  estate,  hence  had  no  right  to  the  ten  per  cent 
commission ;  (6)  that  -the  charge  for  managing  the  estate  was 
unreasonable  and  excessive ;  (7)  that  the  charge  for  services, 
time  and  annoyance  was  illegal  and  unjust. 

One  additional  exception  was  filed  to  the  account  as  guardian 
of  Joseph  Jones,  bearing  upon  the  sufficiency  of  the  affidavit 
thereto,  but  the  auditor  thinks  this  exception  of  no  consequence. 
It  is  therefore  dismissed. 

Oreat  stress  was  laid  upon  exceptions  1,  2  and  5,  in  the  tes- 
timony. The  exceptant  claimed  and  attempted  to  prove  that 
T.  Pantall  was  agent  for  the  R.  &  P.  Coal  and  Iron  Co.,  which 
corporation  began  to  buy  coal  land  north  of  Punxsutawney  in 
the  summer  of  1881,  that  the  £.  L.  Jones  tract  was  directly  in 
the  line  of  their  purchases,  was  known  to  contain  coal,  that 
already  openings  had  been  made  on  it,  and  that  the  land  was  of 
especial  value;  that  Mr.  Pantall,  being  the  active  agent  in 
effecting  the  sales  stood  in  such  relation  to  the  coal  company 
that  he  could  in  a  measure  control  their  purchases ;  that  his 
motive  in  securing  the  guardianship  of  the  four  minor  heirs 
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was  more  effectually  to  manipulate  the  sale  to  the  coal  company, 
it  being  a  matter  of  common  knowledge  that  the  chief  value  of 
the  land  grew  out  of  the  coal  company's  prospective  operations ; 
that  Mr.  Fantall,  standing  in  the  relation  that  he  did,  posses- 
sing the  information  and  the  power  that  he  did,  set  up  a  fraud- 
ulent scheme  with  David  Jones,  one  of  the  heirs,  to  get  this 
valuaUe  property,  at  a  low  figure,  and  then  dispose  of  it  to  the 
company  at  a  large  advance — this  to  tiie  great  detriment  of 
the  heirs, — and  that  securing  the  guardianship  was  one  step  in 
the  scheme. 

If  this  claim  were  fully  substantiated  by  the  evidence,  it 
would  show  forth  a  most  iniquitous  state  of  affairs — one  demand- 
ing that  the  auditor  should  visit  upon  the  guardian  the  severest 
penalty  within  his  power ;  but  hesitancy  to  charge  upon  any 
man  or  men  so  gross  a  fraud,  exciept  the  evidence  be  conclusive 
and  beyond  reasonable  doubt,  is  both  natural  and  in  accordance 
with  legal  rules.  The  auditor  cannot  conscientiously  find  the 
facts  set  up  as  existing  by  the  exceptant,  though  he  admits 
that  there  are  elements  in  the  transaction  that  are  not  what 
could  always  be  desired  in  such  cases ;  steps  were  undoubtedly 
taken  which  a  delicate  sense  of  the  proprieties  belonging  to  the 
position  of  the  parties  would  forbid.  Indeed  the  facts  as  shown 
by  the  evidence  are  such  as  bring  the  transaction  within  the 
rule  of  law  that  forbids  anything  like  speculating,  however 
innocently,  upon  the  property  of  a  cestui  que  trust  for  the  per- 
sonal gain  of  the  trustee.  But  the  conclusion  that  fraud  of  so 
unholy  a  character  as  is  alleged  was  planned  and  executed  by 
Pantall  and  Jones,  should  be  predicated  only  of  a  state  of  facts 
that  admits  of  no  other  reasonable  explanation. 

It  is  proved  to  the  satisfaction  of  the  auditor,  and  he  so  finds, 
that  the  E.  L.  Jones*  land  became  marketable  before  Mr.  Pan- 
tall  became  guardian,  or  before  he  was  requested  to  act  in  that 
capacity ;  that  Mr.  Pantall  stood  in  the  position  of  a  buyer  of 
coal  land  for  the  Walston  Company,  though  perhaps  not  strictly 
their  agent ;  that  Pantall  knew  more  of  the  probable  intentions 
of  the  coal  company  as  to  where  purchases  should  be  made  and 
what  price  paid,  than  any  other  man  not  an  official  or  stock- 
holder in  the  company ;  tiiat  Pantall  knew  that  the  land  was  of 
considerable  value  to  the  company,  and  that  they  would  possi- 
bly pay  more  for  it  than  the  appraisement  price,  and  that  he 
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knew  this  before  and  at  the  time  he  was  appointed  guardian ; 
that  he  accepted  the  guardianship  knowing  that  David  Jones 
had  instituted  proceedings  in  partition  looking  toward  a  sale 
of  the  land;  that  Fantall  knew,  and  everybody  else  who  had 
had  any  interest  in  the  matter  knew,  that  the  land  would  be 
sold  to  the  coal  company  if  to  anybody ;  that  Pantall  did  every- 
thing he  could  to  facilitate  the  sale  in  partition;  that  Mrs. 
Jones,  the  widow,  at  the  suggestion  of  her  son,  David  Jones, 
had  Pantall  appointed  guardian,  and  that  that  was  done  for  the 
main  purpose  of  getting  the  sale  through ;  that  David  Jones 
had  information  from  some  source  that  he  could  dispose  of  the 
property  to  the  coal  company  as  soon  as  it  was  knocked  down 
to  him  at  the  partition  sale,  and  that  he  would  lose  nothing  by 
the  transaction ;  that  Pantall  made  no  effort  to  buy  in  the  prop- 
erty at  the  sale,  either  for  himself  or  for  his  wards ;  that  David 
Jones  never  put  a  dollar  into  the  purchase  from  the  trustee  in 
partition,  but  received  from  Mr.  Pantall  the  purchase  money, 
as  consideration  of  a  sale  to  Pantall  on  the  very  day  the  admin- 
istrator made  the  deed  to  Jones,  this  being  the  day  following 
the  confirmation  of  the  sale  in  partition  ;  that  men  were  present 
at  the  public  sale  in  partition  who  were  able  and  willing  to  buy 
in  the  land  on  a  speculation,  but  who  were  deterred  from  bid- 
ding to  a  high  price  because  they  believed  there  was  a  deal 
between  Pantall  and  Jones,  and  they  (the  would-be  buyers) 
were  not  in  it.  All  these  facts  the  auditor  finds  to  be  true. 
What  do  they  prove  ? 

They  do  not,  in  the  face  of  positive  denials  under  oath  by 
David  Jones  and  T.  Pantall,  prove  that  there  was  a  fraudulent 
bargain  between  these  two  men.  They  do  not  prove  that 
T.  Pantall  instituted  the  partition  proceedings,  or  engineered 
them  through.  There  is  a  conflict  of  testimony  between  Pan- 
tall and  Jones  as  to  the  offer  of  Pantall  to  furnish  Jones  money 
to  buy  in  the  property  in  case  it  was  knocked  down  to  him ; 
but  even  if  there  was  such  an  offer,  it  does  not  of  itself  prove 
fraud,  as  it  is  not  incompatible  with  the  theory  that  the  guardian 
simply  was  seeking  investment  of  his  money,  and  knew  the 
security  would  be  good.  Under  the  circumstances  it  would  be 
indelicate,  but  not  wicked,  to  make  such  an  offer.  Possibly 
Mr.  Pantall  made  some  suggestion  of  this  kind  ;  but  he  says 
emphatically  that  he  did  not.  Mr.  Jones  says  he  did.  The 
auditor  suspends  judgment  on  this  disputed  point. 
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In  the  absence  of  fraud  or  collusion,  the  guardian  had  a 
right  to  accept  service  of  the  notices  in  the  partition  proceedings ; 
he  had  a  right  to  attend  the  sale ;  he  had  a  right  to  bid  and  he 
had  a  right  not  to  bid ;  he  had  a  right  to  let  David  Jones  bid  in 
the  properly  at  what  seven  good  men  and  true  had  appraised  it 
at.  It  was  not  incumbent  on  the  guardian  to  bid  in  the  property, 
for  it  would  of  necessity  require  more  money  than  his  wards 
would  get  out  of  it.  If  he  at  that  time  knew  of  a  certainty, 
however,  that  the  R.  &  P.  Coal  and  Iron  Company  would  pay 
for  the  land  considerably  more  than  it  was  knocked  down  for, 
it  was  his  duty  as  guardian  to  make  the  property  reach  that 
figure.  But  we  don't  know  that  he  did  know  at  the  time  of 
the  sale  what  the  company  would  give.  Mr.  McGregor,  whose 
recollection  was  poor,  thinks  Mr.  Pantall  said  before  the  sale 
that  he  could  find  out  what  the  company  would  give.  Perhaps 
he  did  find  out,  but  there  is  no  direct  evidence  that  he  did.  If 
he  did,  he  acted  badly.  He  knew  the  company  would  buy,  for 
he  told  David  Jones  so,  and  he  himself  tried  to  buy  from  Jones 
after  the  public  sale  and  before  confirmation.  Nearly  three 
months  elapsed  between  the  sale  and  the  confirmation,  and  there 
was  time  meanwhile  for  the  guardian  to  learn  a  great  many 
things  that  he  was  previously  unaware  of.  Perhaps  he  learned 
what  the  company  would  pay.  At  all  events,  he  seems  to  have 
learned  that  David  Jones  had  a  good  thing ;  that  there  was 
money  to  be  made  in  selling  the  land  to  the  coal  company,  for 
which  he  had  been  buying  land  and  coal  before.  So  he  stepped 
in  and  bought  the  land,  on  the  very  day  Jones  got  his  deed 
from  the  trustee  in  partition.  The  transactions  were  in  the 
eyes  of  the  law  simultaneous. 

Right  here,  T.  Pantall,  guardian,  did  what  the  law  says  he 
must  not  do ;  he  entered  into  a  speculative  purchase  of  the 
estate  of  his  wards ;  and  no  matter  how  innocently  he  acted,  he 
made  himself  liable  to  those  wards  for  eveiy  dollar  of  profit  he 
made  out  of  the  transaction. 

Grant  that  there  was  no  deal  between  Jones  and  Pantall ; 
grant  that  the  latter  did  everything  the  law  demanded  of  him 
as  guardian  of  the  person  and  estate  of  these  heirs,  up  to  this 
time ;  the  rule  is  fixed  in  the  law ;  public  policy  has  prescribed 
it.  The  guardian  could  not  become  a  purchaser,  if  he  was 
thereby  brought  into  opposition  to  his  duty  as  guardian,  in  the 
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Blightest  degree.  It  is  not  a  question  of  whether  or  not  he  was 
honest,  whether  or  not  there  was  fraud. 

''  If  a  trustee  or  other  person  standing  in  a  fiduciaiy  relation 
acquires  properly,  or  makes  a  profit,  by  means  of  transactions 
within  the  scope  of  his  agency  or  authority,  or  if  a  person 
employs  another's  property  in  any  trade  or  speculation,  there 
will  be  a  constructiye  trust  as  to  the  properly  so  acquired,  or 
the  profits  so  made,  for  the  benefit  of  the  cestui  que  trust, 
principal  owner,  or  other  person  standing  in  the  opposite  rela- 
tion.** 

David  Jones  bought  the  land  at  partition  sale,  knowiog  that 
he  could  sell  it  to  the  R.  &  P.  Coal  and  Iron  Co.  He  bought 
it  with  that  design.  All  sales  made  to  the  coal  company  were 
made  through  T.  Pantall  or  under  his  direction.  David  Jones 
bought  the  land  in  and  immediately  sold  it  to  Pantall.  Mr. 
Pantall  bought  on  a  speculation.  He  sold  at  a  handsome 
advance.  David  Jones  is  not  involved  in  the  matter  now  before 
the  auditor  except  as  a  historical  character,  so  it  is  not  necessary 
to  figure  on  his  gaiiu9.  Mr.  PantalFs  account  as  guardian  is 
before  the  auditor,  and  his  profits  the  law  requires  us  to  look 
into.  The  auditor  is  proceeding  upon  the  theory  that  there  was 
no  such  unrighteous  scheme  as  is  alleged,  for  it  is  not  proved 
beyond  reasonable  doubt.  But  the  unpleasant  fact  remains  that 
the  guardian  took  the  property  from  David  Jones  at  the  moment 
Jones  took  it  from  the  trustee  in  partition — indeed,  almost 
before  David  Jones  received  it;  for  the  same  money  was  used 
in  both  transactions.  David  Jones  may  be  wrong  in  saying  that 
T.  Pantall  promised  to  advance  him  money  to  buy  the  land  at 
the  partition  sale,  which  Pantall  denies ;  but  there  does  seem 
to  have  been  an  understanding  between  them  at  the  time  of 
confirmation  of  the  sale,  that  Pantall  was  to  get  the  land  and 
pay  the  price ;  and  possibly  Jones  has  forgotten  the  exact  nature 
of  the  bargain  between  them.  There  ought  not  to  have  been 
any  bargain  at  all  under  the  circumstances.  The  coal  company 
ought  to  have  bought  the  land  through  some  other  agent.  Mr. 
Pantall,  the  guardian,  and  Mr.  Pantall,  the  agent,  ought  not  to 
have  come  so  close  together.  The  guardian  should  have  held 
the  agent  at  arm's  length.  How  much  did  T.  Pantall  make  in 
tiie  transaction?  Whatever  he  made  should  be  shared  among 
these  heirs— one  tenth  to  each, — and  the  guardian  must  of 
course  pay  interest  on  the  sum  until  the  day  of  settlement. 
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On  this  head  all  our  information  comes  from  the  records. 
On  September  15, 1882,  David  Jones  sold  to  T.  Pantall  one 
hundred  and  eighty-five  acres  and  one  hundred  and  two  perches 
for  a  consideration  of  $9,749.28 ;  on  the  same  day  Jones  sold 
the  coal  and  coal  right  in  another  tract  of  6  a.  127  p.  to  Pantall, 
for  a  consideration  of  $884.  This  makes  in  all  $10,083.28  paid 
by  T.  Pantall  for  the  land.  A  few  weeks  later  he  sold  the  coal 
and  coal  right  in  this  same  land  to  the  R.  &  P.  Coal  and  Iron 
Co.  for  $10,105.  On  the  same  date  he  sold  fifty  acres  of  the 
surface  to  the  same  company  for  $1,500,  and  a  year  later  he  sold 
sixly-eight  acres  of  the  same  surface  for  1,500.  This  shows  a 
gain  to.  Mr.  Pantall  of  about  $8,022.  What,  if  anything,  he 
realized  out  of  the  rest  of  the  surface,  was  not  shown  to  the 
auditor.  It  is  currently  reported  that  T.  Pantall  paid  the  widow 
$1,000  for  a  release  of  her  dower  interests  in  the  land,  but  the 
records  show  that  David  Jones  purchased  the  release  of  dower 
from  his  mother  on  the  day  of  the  confirmation  of  the  sale,  and 
one  day  before  Pantall  bought.  It  is  more  than  likely  that  Pan- 
tall paid  the  money ;  but  the  records  do  not  show  this,  and  there 
is  no  other  evidence  on  the  subject  before  the  auditor.  The 
records  show  a  profit  of  $3,022 — four  tenths  of  which,  as  has 
been  said  above,  are  properly  going  to  the  heirs  for  whom  Pan- 
tall was  guardian,  or  one  tenth  to  each.  The  law  seems  to  hold 
the  guardian  to  this  rigid  rule  only  as  to  the  portion  of  the  estate 
belonging  to  his  wards.  He  stood  in  no  trust  relation  to  the 
other  heirs,  but  only  as  to  MoUie,  Lewis,  Owen  and  Joseph. 

The  auditor  finds  that  T.  Pantall  should  account  to  Owen 
Jones,  the  ward  whose  portion  is  now  under  consideration,  for 
the  sum  of  $802.20,  with  interest  on  $152.20  of  this  sum  from 
October  18, 1882,  to  September  7,  1891,  the  date  of  filing  this 
report,  and  on  $150  of  the  amount  from  September  7, 1888,  to 
September  7,  1891.  The  guardian  will  be  surcharged  with 
this  amount  in  the  account  for  each  of  the  heirs,  Owen  and 
Joseph  Jones. 

Exceptions  to  the  auditor's  report  were  dismissed  by  the 
court.  Maybb,  p.  J.,  of  the  25th  judicial  district,  specially 
presiding. 

Hrrori  assigned  were  in  dismissing  exceptions  to  auditor's 
report. 
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O.  A.  Jenksy  with  him  (?.  W.  Means  and  B.  M.  Clarkj  for 
appellant. — The  principle  of  law  on  which  the  auditor  and  the 
court  ruled  this  case  is  inapplicable  to  the  case.  It  is  stated 
in  the  case  which  he  relies  upon,  Shuman's  Appeal,  27  Pa.  64, 
as  follows :  An  executor  or  trustee  who  buys  or  procures  an- 
other to  buy  for  him  at  his  own  sale,  holds  the  land  on  the  same 
trusts  that  it  was  subject  to  before :  Chorpenning's  App.,  32 
Pa.  315;  Prevoet  v.  Gratz,  Peters'  C.  C.  Rep.  378;  Fisk  v. 
Sarber,  6  W.  &  S.  23;  Hall's  App.,  40  Pa.  409;  Lusk's  App., 
108  Pa.  162. 

Charles  Corbettj  with  him  W.  M.  Gillespie^  for  appellee. — 
The  finding  of  an  auditor  approved  by  the  court  below  will 
be  sustained  on  appeal,  if  there  is  any  evidence  which  warrants 
it,  and  must  stand  unless  clearly  erroneous :  Fessenden's  Est., 
170  Pa.  681 ;  Lewis's  App.,  127  Pa.  127 ;  Harbison's  Est.,  145 
Pa.  456 ;  Countryman's  Est,  151  Pa.  577 ;  Penn  Bank's  Est., 
152  Pa.  65 ;  Baird  v.  Ford,  152  Pa.  637 ;  Huckestein  &  Co.  v. 
Kaufman,  173  Pa.  199 ;  Stevenson  Co.,  Ltd.,  v.  Sample,  174  Pa. 
165. 

The  facts  clearly  bring  the  appellant  within  the  rule  which 
forbids  a  trustee  to  purchase  at  his  own  sale,  or  one  made  by 
his  own  procurement,  or  in  any  way  to  use  his  knowledge  or 
manipulate  to  make  gain  to  himself  out  of  the  estate  or  interest 
intrusted  to  him :  Chorpenning's  App.,  32  Pa.  315 ;  Beeson  v. 
Beeson,  9  Pa.  279;  Aultman's  App.,  98  Pa.  505;  Parshall's 
App.,  65  Pa.  224;  Rosenberger's  App.,  26  Pa.  67;  Hill  v.  Fra- 
zier,  22  Pa.  324. 

Peb  Cubiam,  January  4,  1897 : 

If  we  treat  the  record  in  this  case  as  suflScient  to  bring  up  for 
review  all  the  matters  complained  of  in  the  court  below,  and 
embraced  in  appellant's  sixteen  specifications,  we  are  not  con- 
vinced that  there  is  any  error  that  requires  either  reversal  or 
modification  of  the  decree ;  nor  do  we  think  it  would  serve  any 
useful  purpose  to  consider  the  specifications  in  detail. 

Appellant's  final  account  as  guardian  having  been  filed,  ex- 
ceptions thereto  were  referred  to  an  auditor  before  whom  all 
parties  appeared  and  were  f  iilly  heard ;  and  a  decree  was  finally 
made  ordering  appellant  as  late  guardian  to  pay  over  to  his  sue- 
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cessor  the  sum  found  to  be  due  tlie  estate  of  his  ward, — said 
sum  to  be  held  pending  the  adjustment  and  settlement  of  the 
widow's  claim  against  the  late  guardian  for  the  support  and 
maintenance  of  said  ward.  The  facts  found  by  the  learned 
auditor  and  approved  by  the  orphans'  court  were  f  iilly  warranted 
by  the  evidence,  and  should  now  be  accepted  as  verity.  Those 
facts  clearly  justified  the  entry  of  the  decree  surcharging  appel- 
lant with  fdl  the  profits  made  by  him  out  of  the  land  belonging 
to  the  minor's  estate.  It  is  no  ground  for  reversal  that  the 
proceeds  of  a  small  tract  of  land  not  belonging  to  the  estate  of 
the  minor  may  be  included  in  the  transaction.  Appellant  as 
guardian  after  mixing  the  funds  has  furnished  no  evidence  by 
which  they  may  be  separated. 
Decree  affirmed  and  appeal  dismissed  at  appellant's  costs. 


Estate  of  Joseph  Jones.  Appeal  of  T.  Pantall,  Quardian 
of  Joseph  Jones,  a  minor. 

Argued  Oct.  7,  1896.  Appeal,  No.  181,  Oct.  T.,  1896,  by 
T.  Pantall,  guardian,  from  decree  of  O.  C.  Jefferson  Co.,  Dec.  T., 
1890,  No.  8,  overruling  exceptions  to  auditor's  report  Be- 
fore Stebbbtt,  C.  J.,  Green,  Williams,  MoCollttk,  Mitoh- 
kUj,  Dbak  and  Fell,  J  J.    Affirmed. 

Per  Cubiak,  Januaiy  4, 1897 : 

This  case  was  argued  with  E^state  of  Owen  Jones,  a  minor, 
etc..  No.  130,  October  term,  1896,  in  which  an  opinion  has  just 
been  filed.  The  questions  involved  are  the  same  in  both.  For 
reasons  suggested  in  the  opinion  referred  to,  the  decree  in  this 
case  should  not  be  disturbed. 

Decree  affirmed  and  appeal  dismissed  at  appellant's  costs. 
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M.  Braunschweiger  and  Joseph  Manning,  Appellants,  v.   179        47 
John  W.  Waits.  d26sc>478 

Vendor  and  vendee — Miirepreseniations — Frattd — ReeoissUm. 

Where  a  vendee  was  induced  to  purchase  the  land  by  false  representa^ 
tions  of  the  vendor  materially  affecting  Uie  value  of  the  land,  he  may  re- 
scind the  contract,  whether  the  vendor  knew  or  not  the  representations 
were  false. 

Vendor  and  vendee — Evidence^Fraud^MtUual  mieUike. 

On  the  trial  of  an  issue  to  determine  the  validity  of  a  judgment  given  for 
the  purchase  money  of  land,  where  the  only  question  i*aised  by  the  plead- 
ings and  the  evidence  is  whether  the  vendee  was  induced  to  purchase  by 
false  representations  of  the  vendor,  it  is  material  error  for  the  court  to 
submit  to  the  jury  the  question  whether  the  parties  dealt  under  the  influ- 
ence of  a  mutual  mistake  when  no  such  question  is  involved. 

Evidence — WUnesaea-'Preponderance  of  evidence — Fraud, 
In  determining  an  issue  the  question  for  the  jury  is  not  on  which  side 
are  the  witnesses  most  numerous,  but  what  testimony  they  should  believe. 
It  is  therefore  improper  for  the  court  to  charge :  *  *  Where  the  plaintiff  affirms 
a  fact  on  one  side,  and  the  defendants  deny  the  fact,  and  all  of  these  persons 
are  deemed  equally  credible,  and  there  are  no  corroborative  facts  or  cir- 
cumstances sustaining  the  defendant,  then  the  defendants  contention  must 
fail." 

Argued  Oct-  7,  1896.  Appeal,  No.  188,  October  Term, 
1896,  by  plaintiffs,  from  judgment  of  C.  P.  Venango  County, 
April  T.,  1895,  No.  197,  on  verdict  for  defendant.  Before  Stsb- 
BBTT,  C.  J.,  Gbeek,  Williams,  M oCollxjm,  Mitohbll,  Dean 
and  Fell,  J  J.    Reversed. 

Issue  to  determine  the  validity  of  a  judgment.    Before  Cbis- 
WBLL,  P.  J. 
The  facts  appear  by  the  opinion  of  the  Supreme  Court 

The  court  charged  in  part  as  follows : 

[It  appears  from  the  evidence,  however,  and  is  not  questioned 
by  either  party,  that  there  were  only  fifteen  wells  shown  to  the 
defendant,  and  if  you  find  that  there  were  more  than  that  num- 
ber of  wells  drilled  upon  the  property,  and  that  the  plaintiffs 
failed  to  show  those  wells  to  the  defendant  because  of  the  fact 
they  did  not  know  of  them,  then  another  question  will  arise ; 
that  is,  whether  there  was  mutual  mistake  here  of  such  a 
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material  character  as  to  make  it  inequitable  to  enforce  the  terms 
of  this  contract  against  the  defendant.  If  you  find  that  those 
eight  other  wells  were  drilled  upon  the  property,  that  that  fact 
is  material,  and  that  the  defendant  would  not  have  entered  into 
this  contract  if  he  had  known  of  those  eight  other  weUs  being 
drilled,  and  known  of  the  character  of  the  wells,  why  then  he 
may  be  entitled  to  relief.  That  is,  if  you  find  those  facts,  then 
you  may  properly  conclude  that  the  defendant  had  a  right  not 
to  enter  into  the  contract,  not  on  the  ground  of  fraudulent  rep- 
resentations, but  on  the  ground  of  mutual  mistake  as  to  a  mate- 
rial fact.]  [11] 

Plaintiffs'  points  and  answers  thereto  among  others  were  as 
follows : 

6.  The  defendant,  Waits,  is  not  entitled  to  rescind  the  con- 
tract in  question  upon  the  ground  of  any  alleged  misrepresen- 
tations relative  to  the  number  of  old  holes  drilled  upon  the 
premises,  nor  as  to  the  alleged  representation  that  there  never 
had  been  a  dry  hole  drilled  upon  the  property,  and  this  for  the 
reason  that  the  burden  of  proof  being  upon  him,  and  his  testi- 
mony in  these  matters  being  squarely  contradicted  by  the  plain- 
tiffs, and  Waits  not  being  corroborated  by  any  evidence  outside 
of  himself,  he  has  failed  to  make  out  a  preponderance  of  proof. 
Answer:  Refused.  [1] 

29.  Fraud  is  not  presumed,  but  must  be  clearly  proven. 
Where  Waits  affirms  or  alleges  fraud  and  he  is  squarely  con- 
tradicted by  the  plaintiffs,  and  they  all  appear  to  be  equally 
interested,  and  the  plaintiffs  appear  to  be  fully  as  credible  as 
Waits,  the  alleged  fraud  or  misrepresentation  is  not  proved  in 
law.  Answer:  Fraud  must  be  proved  as  facts  generally  are 
known  by  a  preponderance  of  the  evidence  or  by  inference  from 
facts  clearly  established.  Where  Waits  affirms  a  fact  on  one 
side  and  Braunschweiger  and  Manning  deny  the  facts,  and  all 
of  these  persons  are  deemed  equally  credible,  and  there  are  no 
corroborating  facts  or  circumstances  sustaining  Waits,  then 
Waits'  contention  must  fail.  As  thus  modified  this  point  is 
affirmed.  [5] 

Verdict  and  judgment  for  defendant.    Plaintiffs  appealed. 

Urrors  assigned  among  others  were  (1,  6, 11)  above  instruc- 
tions, quoting  them. 
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W.  J.  Breene  and  J.  S.  Carmichael^  with  them  R,  W.  Dunn^ 
for  appellants. — The  reason  for  the  principle  of  mutual  mistake 
originates  in  the  entire  absence  of  all  fraudulent  statement  or 
design.  It  can  only  be  invoked  where  both  parties  in  good 
faith,  after  the  exercise  of  reasonable  diligence,  under  the  cir- 
cumstances, have  mutually  and  mistakenly  assumed  the  exist- 
ence of  something  material  which  had  no  existence  in  fact. 

Fraud  cannot  be  presumed,  but  must  be  established  by  a  clear 
preponderance  of  tiie  evidence.  Where  two  witnesses  affirm 
and  two  others  no  more  interested  in  the  subject-matter,  and 
for  all  that  appears  fiilly  credible,  deny  the  fraud,  it  is  not 
proved:  Allison  v.  Ward,  68  Michigan,  128;  Zueber  v.  Kar- 
peles,  88  Michigan,  418 ;  Skiles  v.  Dickson  et  al.,  147  Pa.  117  . 
Mead  v.  Conroe,  118  Pa.  220. 

J.  H.  Osmer^  with  him  Johi  0.  MeOalmorU  and  J.  M.  McGUl^ 
for  appellee. — If  the  statements  made  by  the  vendor  of  the 
value  of  the  property  were  false  in  fact,  his  belief  that  they 
were  true  was  of  no  consequence,  and  did  not  preclude  the  ven 
dee  from  setting  up  their  f alsiiy  as  a  defense :  Rollins  v.  Wick 
ham,  8  D.  &  J.  817;  Bower  v.  Fenn,  90  Pa.  869;  Fisher  v 
Worrall,  5  W.  &  S.  478  ;  Tyson  v.  Passmore,  2  Pa.  122. 

As  fraud  can  rarely  be  proved  by  direct  and  positive  testi- 
mony, great  liberality  is  always  exercised  in  the  admission  of 
evidence  having  a  tendency  to  show  it,  and  the  party  alleging 
it  is  entitled  to  have  the  jury  consider  the  united  forces  of  the 
items  of  testimony  having  this  tendency:  Montgomery  Webb 
Co.  V.  Dienelt,  188  Pa.  585 ;  Landis  v.  NeflP,  9  Atl.  Rep.  926 ; 
Kaine  v.  Weigley,  22  Pa.  179. 

Opinion  by  Mb.  Justice  Williams,  January  4, 1897 : 
A  judgment  was  entered  in  the  court  of  common  pleas  of 
Venango  county  in  favor  of  the  plaintiffs  and  against  the  defend- 
ant by  virtue  of  a  warrant  of  attorney  for  $20,608.81.  This 
judgment  was  opened  on  the  petition  of  the  defendant  repre- 
senting that  the  execution  of  the  paper  had  been  induced  by 
misrepresentations.  An  issue  was  framed  for  trial  before  a 
jury  to  determine  how  much  if  anything  was  due  to  the  plain- 
tifflB  on  the  judgment.  On  the  trial  it  appeared  that  the  paper 
was  executed  and  delivered  under  the  following  circumstances. 
Vol.  clxxix — 4 
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Waits  was  an  oil  producer.  The  plaintiffs  were  tiie  owners  of 
a  considerable  farm  known  as  the  ^^  Astral  Oil  Refining  Com- 
pany's farm,"  in  Cranberry  township,  Venango  county,  upon 
which  were  two  producing  wells.  They  proposed  to  sell  this 
farm  to  Waits.  He  went  with  them  to  see  it,  and,  as  he  alleges, 
upon  their  assurance  that  the  producing  wells  were  yielding 
five  barrels  per  day,  that  but  fifteen  wells  had  been  drilled  on 
the  farm,  none  of  which  had  been  dry  holes,  and  that  a  consid- 
erable portion  of  the  land  had  not  been  drilled  upon  at  all,  he 
agreed  to  purchase  it  for  $20,000,  and  executed  the  preliminary 
contract  on  which  the  judgment  was  entered.  The  title  was  to 
be  made  at  the  end  of  ten  days.  It  was  not  made  and  tendered 
for  about  two  months.  Meantime  the  defendant  says  he  learned 
that  the  land  had  been  well  drilled,  at  least  twenty-three  oil 
wells  having  been  put  down  upon  it,  all  but  two  of  which  had 
been  abandoned,  and  that  these,  instead  of  producing  five  bar- 
rels per  day,  were  producing  only  about  one  half  of  that  amount, 
and  at  a  wholly  disproportionate  cost,  so  that  the  tract  was  of 
little  value,  and  would  not  have  been  bought  by  him  if  its  con- 
dition had  been  truly  stated  to  him.  In  other  words  his  defense 
was  fraud  upon  the  part  of  the  plaintiffs  in  making  the  contract 
of  sale.  This  was  the  only  defense  set  up  by  the  affidavit  on 
which  the  rule  to  open  judgment  was  moved  for,  and  it  was  the 
only  one  raised  by  the  evidence  on  the  trial.  It  was  error  there- 
fore to  submit  to  the  jury  the  question  of  mutual  mistake,  as 
was  done  by  the  learned  judge,  in  that  portion  of  his  charge 
that  is  made  the  subject  of  the  eleventh  assignment  of  error. 
He  said  in  substance  that  if  the  parties  dealt  under  the  influ- 
ence of  a  mutual  mistake,  the  defendant  could  avail  himself  of 
such  mistake,  although  the  jury  should  conclude  that  no  fraud- 
ulent representations  had  been  made  by  the  plaintiffs.  If  the 
defendant  made  the  purchase  upon  Us  own  examination  or  pre- 
vious knowledge  of  the  property,  and  no  representations  were 
made  to  him  by  the  plaintiffs  to  induce  the  purchase,  the  defend- 
ant was  without  a  defense.  If  he  bought  upon  the  representa- 
tions of  the  plaintiffs,  and  these  representations  turned  out  to 
be  false,  then  he  had  a  defense.  Whether  they  affirmed  that 
to  be  true  which  they  knew  to  be  false,  or  which  they  knew 
nothing  about,  the  effect  was  the  same  upon  the  purchaser.  It 
was  in  either  case  a  fraud.     The  question  for  the  jury  was 
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whether  the  purchase  was  induced  by  representations  materially 
affecting  the  value  of  the  land,  which  were  false.  If  they  were 
false  it  was  of  no  consequence  whether  th^  plaintiffs  knew  their 
falsity,  or  made  them  without  any  knowledge  on  the  subject. 
It  was  their  duty  to  know,  and  to  make  no  representations  as 
to  the  subjects  of  which  they  knew  nothing.  The  case  of  a 
mutual  mistake  is  well  illustrated  by  Riegel  v.  The  Insurance 
Company,  168  Pa.  134.  Mrs.  Riegel  held  a  policy  upon  the 
life  of  a  debtor  who  had  been  long  unheard  of  and  was  in  fact 
dead.  This  fact  was  not  known  to  her  or  to  the  insurance  com- 
pany. Upon  the  mistaken  assumption  that  he  was  still  alive, 
and  that  she  was  still  liable  for  premiums  upon  the  policy,  she 
made  a  contract  with  the  insurance  company.  This  contract 
was  made  in  mutual  mistake  about  a  fact  of  which  neither  party 
had  or  pretended  to  have,  any  knowledge  whatever.  What  is 
alleged  here  is  that  the  defendant  agreed  to  make  this  purchase 
because  of  representations  about  facts  material  to  the  value  of 
the  property,  made  by  the  vendors  which  were  false.  This  if 
true  was  a  fraud.  The  instruction  complained  of  opened  a 
way  for  the  jury  to  find  for  the  defendant  without  disposing  of 
the  question  of  fraud  which  was  the  only  question  on  which 
the  right  of  the  defendant  to  relief  rested.  Whether  the  jury 
took  this  way  or  not  it  is  impossible  to  teU.  It  is  enough  that 
they  might  have  done  so.  The  instructions  complained  of  in 
the  first  and  fifth  assignments  of  error  may  not  have  misled  the 
jury  and  probably  did  not,  yet  they  were  wanting  in  accuracy. 
The  weight  of  evidence  is  not  a  question  of  mathematics,  but 
depends  on  its  effect  in  inducing  belief.  It  often  happens  that 
one  witness  standing  uncorroborated  may  tell  a  story  so  natural 
and  reasonable  in  its  character,  and  in  a  manner  so  sincere  und 
honest,  as  to  conmiand  belief,  although  several  witnesses  of 
equal  apparent  respectability  may  contradict  him.  The  man- 
ner and  appearance  of  the  witness,  the  character  of  his  stoty 
and  itB  inherent  probability  may  be  such  as  to  lead  a  jury  to 
believe  his  testimony,  and  accept  it  as  the  truth  of  the  transac- 
tion to  which  it  relates.  The  question  for  the  jury  is  not  on 
which  side  are  the  witnesses  most  numerous,  but  what  testi- 
mony do  you  believe  ?  In  most  respects  this  case  was  well 
tried  by  the  learned  judge.  The  only  serious  error  into  which 
he  fell  is  t^at  pointed  out  by  the  eleventh  assignment  of  error. 
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and  for  that  it  becomes  necessaiy  to  reverse  the  judgment  and 
send  the  case  to  another  jury  to  be  disposed  of  upon  the  ques- 
tion of  fraud  raised  by  the  defendant's  affidavit. 

The  judgment  is  reversed  and  a  venire  facias  de  novo  awai-ded. 


Thomas  McMahan,  Appellant,  v.  The  Sewickly  Mutual 
Fire  Insurance  Company. 

Insurance — MtUual  insurance— Assessmenis-^NoUce, 

Where  the  charter  of  a  mutual  insurance  company  provides  that  if  an 
assessment  reqiains  unpaid  for  a  specified  time  **  after  notice  thereof/* 
the  policy  shall  be  forfeited,  a  forfeiture  cannot  be  declared  for  nonpay- 
ment of  an  assessment  where  no  notice  of  the  assessment  was  given  to  the 
insured.  In  such  a  case  where  the  insured,  in  suing  upon  his  policy, 
declares  that  he  was  ready  and  willing  to  pay  any  claim  due  by  him  to  the 
company,  it  is  just  and  equitable  that  the  assessments  against  him  remain- 
ing unpaid  should  be  deducted  from  the  amount  to  which  he  is  entitled 
under  the  policy. 

Argued  Oct.  8,  1896.  Appeal,  No.  164,  Oct.  T.,  1896,  by 
plaintifif,  from  judgment  of  C.  P.  Westmoreland  Co.,  Aug.  T., 
1893,  No.  508,  on  verdict  for  defendant,  before  Stee- 
BETT,  C.  J.,  Green,  Williams,  McCollum,  MrrcHELL, 
Dean  and  Fell,  JJ.    Reversed. 

Assumpsit  on  a  policy  of  fire  insurance.  Before  McCoN- 
NELL,  J. 

Thomas  McMahan,  the  plaintiff  in  this  case,  was  the  owner 
of  a  two-storied  frame  dwelling  house,  situate  in  the  township 
of  Rostraver,  in  the  county  of  Westmoreland,  at  the  time  of 
the  issuing  of  the  policy  of  insurance  by  the  company,  and 
continued  to  own  same  to  the  date  of  the  fire.  The  defendant 
was  incorporated  under  the  laws  of  the  commonwealth  of  Penn- 
sylvania, November  10,  1881.  On  application  and  payment  of 
all  charges  by  plaintiff  to  the  defendant  company  a  policy  of 
insurance  was  issued  by  it  to  plaintiff,  dated  April  21,  A.  D. 
1883,  and  mailed  to  his  address,  insuring  a  house  and  contents 
for  f 2,000,  the  policy  to  continue  in  force  for  a  period  of  ten 
years  from  date  of  issue.     On  the  29th  day  of  October,  A.  D. 
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1892,  the  house  in  the  policy  of  infiurance  described,  viz:  a 
two^tory  frame  dwelling  house,  was  destroyed  by  fire,  being  a 
total  loss.  The  defendant  company  was  Notified  about  the  first 
day  of  November,  1892,  in  writing,  of  the  fire  and  loss.  The 
defendant  company  by  its  president,  accompanied  with  three 
persons  as  adjusters,  went  on  the  premises  of  plaintiff  to  ascer- 
tain and  determine  the  loss,  and  did  adjust  the  loss  sustained 
by  the  insured.  The  president  asked  for  three  months  or 
ninety  days  to  pay  the  amount  agreed  upon,  and  promised  to 
send  check  in  payment  of  same.  At  the  expiration  of  the  ninety 
days,  the  defendant  company  declined  to  pay  the  amount  agreed, 
claiming  that  the  policy  of  insurance  was  not  in  force ;  that  it 
had  been  canceled  in  the  year  A.  D.  1884,  for  the  reason  that 
the  policy  of  insurance  was  issued  to  Thomas  McMahan  on  a 
two-story  frame  house  and  contents,  in  Perry  township,  Fayette 
county,  and  that  he,  the  said  Thomas  McMahan  did  not  pay 
his  assessment,  in  1884 ;  that  the  collector  of  the  defendant 
company  was  exonerated  from  his  accountability  for  the  same. 
Other  facts  appear  by  the  charge  of  the  court  and  the  opinion 
of  the  Supreme  Court. 

The  court  charged  in  part  as  follows : 

Thomas  McMahan  brings  an  action  of  assumpsit  against  the 
Sewickly  Mutual  Fire  Insurance  Company  for  the  loss  of  a 
house  and  contents.  Where  that  house  is,  what  the  contents 
of  it  was,  the  policy  does  not  inform  us.  The  policy  being 
silent  on  that  question,  evidence  has  been  admitted  for  the  pur- 
pose of  showing  the  location  of  this  property.  By  the  terms  of 
this  policy  of  insurance,  it  is  made  obligatory  on  the  part  of  a 
person  applying  for  memberjship  in  the  company,  to  furnish  the 
company  a  description  of  the  property.  There  is  some  evidence 
in  this  case  that  is  conflicting  in  regard  to  the  location  of  the 
property,  but  as  that  don't  seem  to  be  insisted  upon,  we  pass 
that  question,  and  proceed  to  the  questions  which  must  be 
potential  in  disposing  of  this  case. 

This,  as  we  have  already  learned,  is  a  mutual  fire  insurance 
company.  According  to  the  constitution  and  by-laws,  a  party 
desiring  to  obtain  membership  in  the  company  is  required  to 
make  application  to  it,  and  pay  a  small  fee,  that  is  denominated 
a  c(Hitingent  fee  of  one  dollar  per  thousand^  perhaps,  on  the 
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inBurance  that  the  member  desires  to  take  out.  In  cash  com- 
panies, as  you  know,  the  risk  that  is  assumed  by  the  company 
is  liquidated  in  dollars  and  cents ;  for  so  much  money  the  com- 
pany undertakes  to  render  us  protection  in  case  of  loss.  You 
pay  them  for  taking  that  risk.  When  that  money  is  paid,  the 
contract  is  then  an  executed  one.  It  may  be  paid  in  cash,  or 
the  company  may  receive  a  note,  or  something  that  is  equiva- 
lent; at  any  rate  the  consideration  is  paid  for  all  practical  pur- 
poses. In  a  mutual  company,  however,  the  consideration  is 
different.  The  insured  promises  to  do  a  certain  thing  and  in 
return  for  that  the  insurer  promises  to  do  some  other  thing. 
The  contract  is  not  an  executed  one,  but  an  executoiy  one — 
ambulatory;  it  walks  forward  from  tiie  time  of  the  making  of 
it,  and  it  walks  on  two  legs,  not  one.  There  is  something  to 
be  performed  on  the  part  of  the  insured  and  there  is  something 
to  be  performed  on  the  part  of  the  insurer.  Now,  what  is  this 
something  that  these  parties  are  respectively  to  perform?  The 
fifth  article  of  the  constitution  goes  very  far  toward  measuring 
the  rights  of  the  parties  under  this  policy.     It  reads  as  follows : 

["Article  5.  The  members  of  the  company  will  be  liable  to 
pay  for  all  losses  by  fire  in  proportion  to  the  amount  they  may 
be  respectively  insured  for  tJierein,  to  be  assessed  and  collected 
as  provided  in  the  by-laws,  and  when  an  assessment  shall  be 
made  by  tiie  board  of  directors,  a  duplicate  thereof  shall  be 
made  by  the  secretary,  and  placed  in  the  hands  of  the  collector, 
who  shall,  with  as  much  dispatch  as  possible,  collect  the  same, 
and  should  any  member  refuse  to  pay  his  assessments  so  made, 
when  called  on,  it  shall  be  the  duty  of  the  treasurer  to  sue  at 
law  such  delinquent  member,  and  if  such  assessment  remain 
unpaid  for  the  space  of  ninety  days,  after  notice  thereof  shall 
be  given  to  the  said  member  by  tiie  treasurer,  the  policy  of 
insurance  or  certificate  of  membership  of  such  delinquent  shall 
be  forfeited  and  become  void  and  of  no  effect." 

Now,  that  article  of  the  constitution  undertakes  to  define  the 
duties  of  members,  the  duty  of  collectors  and  treasurers  in 
regard  to  assessments,  and  the  duty  of  directors.  It  under- 
takes to  define  the  duties  and  obligations  of  these  parties  in 
regard  to  the  collection  of  what  is  owing  by  the  party  insured. 

Now,  it  is  the  contention  of  the  counsel  for  the  plaintiff  that 
that  article  requires  a  certain  notice  to  be  given  before  there 
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can  be  any  obligation  to  pay.  I  cannot  so  construe  that  article. 
It  says  :  *'  The  members  of  the  company  shall  be  liable  to  pay  for 
all  losses  by  fire  in  proportion  to  the  amount  they  may  be  re- 
spectively insured  for  therein.'*  That  is  the  duty  that  the  insured 
undertakes  to  perform ;  he  is  liable  for  its  payment  It  is  true 
that  in  the  same  article,  the  manner  in  which  the  ofiGcers  of  the 
company  are  to  proceed  for  the  collection  of  that  amount  is  dis- 
tinctly pointed  out,  but  that  has  no  reference  to  the  liability  and 
the  duty  of  a  member  of  the  company  to  pay.  His  duty  is  to 
pay  his  proportion  for  all  losses  by  fire.  The  oflBcers  of  the 
company  are  given  certain  powers  by  which  they  can  hasten  the 
performance  of  this  obligation  on  the  part  of  a  member  of  the 
company.  The  treasurer  is  authorized  to  sue  for  this.  The 
treasurer  is  also  authorized  to  give  the  delinquent  party  a  notice 
to  pay  in  ninety  days,  and  after  notice  thereof  shall  be  given  to 
such  member  by  the  treasurer  for  that  period,  the  policy  of 
insurance  and  certificate  of  membership  shall  be  forfeited,  and 
become  void  and  of  no  effect  The  company  has  a  right  to  ter^ 
minate  the  membership  of  any  individual  who  is  in  de&ult  for 
ninety  days.  They  can  do  that  by  giving  him  ninety  days' 
notice.  If  he  neglects  the  payment  after  receiving  this  notice, 
no  further  action  is  required  on  the  part  of  the  company ;  no 
meeting  of  the  directors  to  pass  on  the  question  of  his  expulsion 
from  the  company  is  needed ;  that  provision  is  self -operative, 
and  goes  into  effect  when  the  ninety  days  have  elapsed  after  he 
has  received  the  notice  pointed  out  there.]  [1] 

Now,  then,  in  order  that  that  may  be  operative  against  a 
defaulting  member,  the  contract  of  the  parties  requires  that  he 
should  have  ninety  days'  notice.  That  is  his  right,  and  he  can 
insist  on  the  performance  of  that  right ;  that  is  to  protect  him 
against  having  snap  judgment  taken  against  him.  If  he  neg- 
lects, after  having  such  notice,  then  he  has  no  reasonable  g^und 
to  complain;  that  is  what  that  provision  is  put  there  for. 

Now,  that  being  put  there  for  his  protection,  it  is  within  his 
power  to  waive  that  if  he  sees  fit  In  order  to  ascertain  whether 
or  not  he  has  waived  the  protection  of  that,  you  must  look  at 
what  he  has  said  and  done  with  reference  to  this  policy.  Has 
he  treated  this  policy  as  being  a  binding  one  ?  Has  he,  as  one 
of  the  witnesses  has  testified,  has  he  said  that  the  policy  had 
elapsed  or  was  at  an  end,  or  words  to  that  effect,  and  that  it  was 
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no  longer  operative  ?  [Has  he  shown  vigilance  in  the  discharge 
of  his  liabilities  as  a  member  of  this  company  ?  How  long  a 
time  has  elapsed  since  the  time  of  his  membership  began  down 
until  the  time  when  this  action  was  brought  ?  What  losses 
have  occurred  in  the  meantime  ?  Is  it  reasonable  that  he  should 
have  known  of  these  losses ;  has  he  had  reasonable  ground  to 
know  that  there  were  losses,  if  he  did  not  receive  actual  notice 
of  the  existence  of  them  ?  Or,  on  the  other  hand,  has  his  whole 
course  of  conduct  indicated  that  his  policy,  sofar  as.he  was  con- 
cerned, was  lapsed,  and  his  membership  at  an  end?  If  he  neg- 
lected the  performance  of  his  duty,  knowing  what  it  was,  and 
treated  this  policy  as  being  at  an  end,  as  one  of  the  witnesses 
has  testified  he  so  declared  to  him,  then  after  a  loss  occurs,  he 
should  not  be  allowed  to  insist  on  the  company  performing  its 
part.  That  is  a  question  for  you  to  consider  in  passing  on  the 
question  of  whether  or  not  he  has  waived  the  ninety  days' 
notice  that  he  was  entitled  to.]   [2] 

We  will  then  pass  on  to  another  question,  which  is  not 
exactly  a  question  of  forfeiture.  Some  of  the  points  which  I 
have  spoken  of  in  connection  with  the  evidence  on  the  question 
of  waiver  are  also  pertinent  to  this  question  about  which  I  am 
about  to  speak.  I  have  said  that  the  duties  of  the  company 
on  the  one  hand,  and  of  the  insured  on  the  other  hand,  are 
defined  by  the  policy  which  Thomas  McMahan  presents  in  evi- 
dence here. 

Now,  the  company  undertakes  to  say,  "  I  will  protect  you  in 
ease  of  loss."  Why  ?  In  order  that  that  maybe  binding,  there 
must  be  some  consideration  for  that  promise.  Does  the  com- 
pany get  money  for  that?  Is  this  contingent  fee  intended  for 
the  risk  of  loss  ?  If  not,  there  must  be  some  other  considera- 
tion. What  is  it  ?  It  is  the  performance  of  the  duty  of  a  mem- 
ber. In  order  that  a  man  may  enforce  an  executory  contract, 
an  ambulatory  contract  of  this  kind,  he  must  perform  his  part — 
for  it  is  only  good  and  binding  as  long  as  the  conditions  are  per- 
formed on  both  sides.     The  performance  of  it  is  the  life  of  it. 

Now,  I  have  told  you  that  the  company  could,  by  following 
the  provisions  of  the  latter  part  of  this  article,  sever  his  mem- 
bership with  the  company  by  their  own  action,  on  account  of 
his  default.  But  if  he  fails  to  perform  his  part  by  paying  for 
the  losses  that  occur,  and  the  company  has  not  done  its  part  in 
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Older  to  bring  about  that  forfeiture,  it  does  not  follow  as  a 
matter  of  course  that  the  company  is  therefore  bound  to  pay. 
[Were  there  losses  that  occurred  between  the  time  of  the  issu- 
ing of  this  policy  and  the  time  of  the  occurrence  of  this  fire  ? 
Did  Thomas  McMahan  know  of  such  losses,  or  ought  he,  as  a 
member  of  the  company,  to  have  known  of  them  ?  Has  he  had 
a  reasonable  length  of  time  to  ascertain  whether  or  not  he  has 
been  performing  his  duty  as  a  member  of  this  company?  What 
effort  has  been  made  on  his  part  to  perform  the  thing  in  return 
for  which  the  company  promised  protection?  It  may  be  that 
if  Thomas  McMahan,  even  after  the  occurrence  of  this  fire, 
would  have  come  up  and  paid  his  assessments,  that  he  would 
have  had  the  right  to  have  done  so,  as  long  as  the  company  did 
not  enforce  this  clause  of  forfeiture,  which  they  could  have  en- 
forced after  ninety  days'  notice.  I  say  it  may  be  that  Thomas 
McMahan,  even  after  the  loss  occurred,  could  have  come  up 
and  paid  this  money  or  tendered  payment  on  his  part,  and  then 
insisted  on  the  performance  of  the  contract.  Has  he  had  rea 
Bonable  ground  to  believe  that  there  were  losses  occurred ;  has 
there  been  a  sufficient  length  of  time  elapsed  to  make  it  a  duty 
on  his  part  to  inquire  whether  or  not  he  has  done  that  which  the 
company  required  him  to  do  before  they  would  pay  for  his  loss  ? 
The  reasonableness  of  this  is  a  matter  that  must  be  submitted 
to  this  jury ;  you  are  to  determine  this  matter.  If  he  knew  of 
these  losses,  and  knew  that  he  was  not  performing  his  part  of 
the  contract,  he  was  not  doing  that  which  the  contract  said  was 
to  purchase  protection.  If  he  had  gone  to  the  company,  and 
the  company  had  refused  to  receive  the  money,  and  he  had  ten- 
dered it,  that  would  have  shown  his  willingness  to  render  the 
consideration  which  the  company  was  entitled  to  receive.  That 
would  have  been  his  part  of  it.  It  is  the  consideration  that  is 
the  life  of  the  contract.]  [3] 

Now,  you  are  to  look  at  those  questions  under  all  the  evi- 
dence in  the  case,  and  determine  whether  or  not  the  plaintiff  in 
this  case  has  performed  his  duty ;  whether  he  has  had  a  reason- 
able length  of  time ;  there  being  no  time  stipulated  within  which 
he  must  perform  it  other  than  the  forfeiture  clause  that  I  spoke 
of  a  while  ago.  Has  he  had  a  reasonable  time  in  which  to  per- 
form it ;  does  he  know  of  these  losses ;  was  it  his  duty  to  know 
of  these  losses ;  has  he  paid  the  consideration  if  he  does  know 
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of  them,  or  has  he  tendered  payment  of  them  ?  His  willingness 
now  is  not  sufficient;  a  declaration  of  willingness  is  not  suffi- 
cient under  that  branch  of  the  article.  That  would  be  a  very 
material  thing  under  the  forfeiture  clause  at  the  latter  part  of 
the  article  there ;  this  question  of  notice  is  a  very  material  thing 
there,  but  it  is  not  a  material  thing  on  the  portion  of  the  article 
that  I  now  speak  of.  There  no  length  of  time  having  been  fixed 
in  which  he  was  to  perform  his  duty,  the  question  of  the  rear 
sonable  length  of  time  is  a  question  that  the  jury  must  deter- 
mine ;  whether  he  could  reasonably  know  of  his  obligation  in 
this  regard  and  tender  performance  of  it. 
Verdict  and  judgment  for  defendant.     Plaintiff  appealed. 

Errors  assigned  among  others  were  (1-3)  above  instructions, 
quoting  them. 

S,  A.  Klin€j  for  appellant. — We  think  this  case  comes  within 
a  line  of  numerous  cases,  holding  that  an  adjuster  of  any  insur- 
ance company  has  a  perfect  right  to  waive  proofs  of  loss,  and 
even  review  a  policy  that  has  been  void  for  breach  of  warranty, 
and  settle,  adjust  and  compromise  a  loss  and  bind  the  company 
by  such  settlement:  Snowden  v.  Kittanning  Ins.  Co.,  122  Pa. 
602 ;  McGonigle  v.  Agricultural  Ins.  Co.,  167  Pa.  866. 

Insurance  companies  must  act  in  strict  good  faith  with  the 
insured,  and  any  condition  of  the  policy  may  be  waived  by  acts 
in  pais  by  the  company :  Wagner  v.  Dwelling  House  Ins.  Co., 
148  Pa.  888;  McFarland  v.  Ins.  Co.,  184  Pa.  690;  Gould  v. 
Ins.  Co.,  184  Pa.  670 ;  Ins.  Co.  v.  Brown,  128  Pa.  892 ;  Wachter 
V.  Assurance  Co.,  182  Pa.  428. 

It  is  not  contended  that  notice  of  the  cancelation  of  the  pol- 
icy of  insurance  was  ever  given  to  the  insured  by  any  one.  A 
cancelation  to  be  valid,  the  insured  must  have  notice  of  the 
cancelation  or  intended  cancelation:  1  Wood  on  Ins.  118; 
Amfeld  v.  Guardian  Assurance  Co.,  87  W.  N.  C.  461 ;  Scott  v. 
Sun  Fire  Office,  188  Pa.  822. 

James  S.  Beacom^  with  him  David  L.  NemU^  for  appellee. — 
The  contract  is  one  of  mutuality,  and  requires  the  insured  to 
pay  the  assessments  for  the  losses  of  co-members  as  a  condition 
precedent  to  any  recovery  for  his  own  loss :  Washington  Mut 
Fire  Ins.  Co.,  v.  Rosenberger,  3  W.  N.  C.  16. 


Digitized  by  VjOOQIC 


McMAHAN,  Appellant,  v.  FIRE  INS.  CO.  59 

1897.]  Ar^ments — Opinion  of  the  Court. 

All  persons  insured  in  a  mutual  company  are  affected  with 
knowledge  of  its  laws  and  regulations  and  are  bound  by  them : 
Mitchell  V.  Lycoming  Mut.  Ins.  Co.,  61  Pa.  402 ;  Burger  v. 
Farmers'  Mut.  Ins.  Co.,  71  Pa.  422;  Standard  Mut.  Live  Stock 
Ins.  Co.  V.  Madara,  18  Pa.  C.  C.  666. 

Opinion  by  Mb.  Chibp  Justice  Stbbbett,  January  4, 1897 : 
While  it  may  be  conceded,  as  claimed  by  defendant,  that  the 
plaintiff  must  be  presumed  to  have  known  the  terms  of  the 
charter  and  by-laws,  it  by  no  means  follows  that  the  mere  exist- 
ence of  unpaid  assessments  worked  a  forfeiture  of  his  member- 
ship in  the  insurance  company.  No  duty  was  imposed  on  him 
to  inquire,  in  the  first  instance,  whether  or  not  any  assessments 
had  been  made.  It  would  only  have  been  after  notice  had  been 
given  by  the  executive  officers  whose  peculiar  function  it  was 
to  assess  and  collect,  that  action  on  his  part  would  have  become 
imperative.  This  will  appear  from  even  a  cursory  reading  of 
the  charter.  It  expressly  provides,  in  section  6,  that  when  an 
assessment  shall  be  made  by  the  board  of  directors — the  secre- 
tary shall  place  a  duplicate  in  the  hands  of  the  collector,  and, 
upon  the  refusal  of  any  member  to  pay,  the  treasurer  shall  bring 
suit,  and  if  such  assessment  remain  unpaid  for  the  space  of 
ninety  days  **  after  notice  thereof,"  the  policy  of  insurance  or 
certificate  of  membership  of  such  delinquent  shall  be  forfeited. 
The  whole  burden  of  initiative  is  placed  on  the  company  offi- 
cers ;  and  .their  power  to  declare  a  forfeiture  of  membership 
is  expressly  made  dependent  on  default  in  payment  "  after  no- 
tice." It  is  not  alleged  that  any  notice  was  given  the  plaintiff 
in  this  case  of  assessment  against  him  until  after  suit  brought. 
That  being  so,  he  was  not  bound  to  pay  or  tender  payment  of 
assessments  of  which  he  was  not  notified ;  and  was  therefore 
entitled  to  maintain  an  action  for  his  loss  under  the  terms  of 
his  policy,  unless  estopped  by  voluntary  relinquishment  of 
his  membership,  of  which  there  was  some  evidence  to  go  to  tjie 
jury. 

In  his  fourth  prayer  for  instructions,  plaintiff  declares  he 
"  was  ever  ready  and  willing  to  pay  any  and  all  claims  that 
might  have  been  made  or  demanded  of  him  "  by  the  defendant 
company,  etc.  In  view  of  this,  it  would  be  but  just  and  equit- 
able— ^in  tiie  event  of  a  recovery — ^that  the  sum  or  sums  duly 
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assessed  against  him  and  remaining  unpaid  should  be  first  de- 
ducted from  the  amount  to  which  he  may  appear  to  be  entitled. 

The  case  lies  in  a  very  narrow  compass  and  needs  no  further 
discussion. 

Judgment  reversed  and  a  venire  facias  de  novo  awarded. 


n  re  Petition  of  Sundry  Citizens  of  Kittanning  Town- 
ship for  a  rule  on  the  Directors  of  the  School  District 
of  said  Township  to  show  cause  why  suitable  provisions 
should  not  be  made  for  the  children  of  said  District. 
Appeal  of  School  Directors. 

[Marked  to  be  reported.] 

School  laws— Removal  of  school  directors— Act  of  June  6,  1898 — Notice 
of  appointment  of  inspector. 

The  intent  of  the  act  of  June  6,  1893,  P.  L.  330,  is  to  oonfer  on  the 
courts  of  common  pleas  a  power,  through  the  appointment  of  an  inspec- 
tor, to  ascertain  the  facts  and  determine  whether  school  directors  have  exer- 
cised a  sound  discretion  in  providing  suitable  accommodations  for  all  the 
school  children  of  the  district. 

Under  the  act  of  June  6, 1893,  school  directors  are  not  entitled  to  notice 
of  the  time  and  place  of  an  application  for  the  appointment  of  an  inspect- 
or. All  that  the  law  requires  is  that  they  shall  have  notice  of  the  investi- 
gation. 

It  is  no  ground  for  reversing  an  order  of  the  court  of  common  pleas 
removing  school  directors,  that  the  inspector  appointed  under  the  act  of 
June  6,  1893.  P.  L.  330,  was  an  attorney  at  law. 

An  inspector  appointed  under  the  act  of  June  6,  1893,  P.  L.  330,  re- 
ported that  a  schoolhouse  was  small  and  in  su6h  a  dilapidated  condition 
as  to  be  unsafe ;  that  twenty-seven  school  children  lived  from  two  to  two 
and  one  half  miles  from  the  schoolhouse,  and  that  the  surface  of  the 
coimtry  was  such,  high  hills  intervening  between  them  and  the  school- 
house,  that  it  was  practically  inaccessible  during  the  greater  part  of  the 
school  term ;  that  there  were  nineteen  children  living  within  reasonable 
distance  of  the  school,  and  these  were  all  the  room  would  hold ;  that  the 
board  had  frequently  been  importuned  to  provide  suitable  accommoda- 
tions, but  had  refused,  and  no  valid  cause  for  the  neglect  was  shown ; 
that  the  school  tax  levied  was  only  five  mills  on  the  assessed  valuation 
of  the  district.    Ileld^  that  an  order  removing  the  directors  was  proper. 

Under  the  act  of  June  6,  1893,  P.  L.  330,  the  Supreme  Court  will  not, 
except  in  an  extreme  case,  reverse  an  order  of  the  court  of  common  pleas 
removing  or  refusing  to  remove  school  directors. 
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Aigued  Oct.  12, 1896.  Appeal,  No.  88,  Oct.  T.,  1896,  by  school 
directors  of  Eittanning  township,  from  order  of  C.  P.  Arm- 
strong Co.,  Sept.  T.,  1896,  No.  202,  removing  school  direct- 
ors of  Eittanning  township.  Before  StebbbiTt,  C.  J.,  Gbeen, 
Williams,  McCollxjm,  Mitchbll,  Dban  and  Fell,  JJ. 
Affirmed. 

Rule  on  school  directors  to  show  cause  why  they  should  not 
be  removed,  issued  on  petition  of  inhabitants.  Before  Ray- 
BUBN,  P.  J. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court 

Error  assigned  was  order  making  absolute  rule  for  the 
removal  of  school  directors. 

W.  2>.  Patton^  for  appellants. — The  directors  were  entitled 
to  notice  of  the  application  for  the  appointment  of  an  inspector : 
Wall  V.  Enapp,  184  Pa.  58 ;  Thornton  v.  Ins.  Co.,  71  Pa.  284. 

Nearly  every  conmion  pleas  judge  in  this  state  has  at  one 
time  or  another  refused  to  interfere  with  the  discretion  of 
directors,  and  have  said  that  the  school  directors  have  the  exclu- 
sive right  to  locate  schoolhouses,  and  that  their  discretion  is 
not  reviewable  in  equity :  Ohio  Twp.  School  Directors,  9  Pa. 
C.  C.  892 ;  Price  v.  Barrett,  Twp.  School  Directors,  9  Pa,  0.  0. 
896 ;  Roth  v.  School  Directors,  88  W.  N.  C.  216 ;  In  re  School 
Directors,  42  Leg.  Int.  277 ;  Suavely  v.  School  Directors,  1 
Lane.  9;  In  re  School  Directors,  2  Pa.  C.  C.  497;  Dublin 
School  Case,  8  Dist.  Rep.  691 ;  Freeman  v.  School  Directors, 
37  Pa.  886;  Carr  v.  Northern  Liberties,  86  Pa.  824. 

James  H.  McCain^  with  him  W,  J.  Christy^  for  appellees,  cited 
Washington  Township  School  Directors,  16  Pa.  C.  C.  609. 

Opinion  by  Mb.  Justice  Dban,  January  4, 1897  : 
So  far  as  a  construction  of  tiie  act  of  June  6, 1898,  is  involved 
in  this  case,  we  have  fully  expressed  our  opinion  in  Ross's 
Appeal  from  decree  of  court  of  common  pleas  of  Greene  county, 
decision  handed  down  this  day,  ante,  p.  24.  It  might  well  have 
been  argued  in  the  case  before  us  under  the  facts,  that  even  under 
the  act  of  1864,  the  directors  were  removable  by  the  court  of 
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quarter  sessions  for  wilful  neglect,  and  consequently,  certainly 
removable  under  the  first  section  of  the  act  of  1893. 

The  inspector  found  these  facts :  The  schoolhouse  is  small 
and  in  such  a  dilapidated  condition  as  to  be  unsafe.  That 
tweniy-eeven  school  children  live  from  two  to  two  and  a  half 
miles  from  the  schoolhouse,  and  that  the  surface  of  the  country 
is  such,  high  hills  intervening  between  them  and  the  school- 
house,  that  it  is  practically  inaccessible  during  the  greater  part 
of  the  school  term.  Deducting  these  twenty-seven,  there  are 
nineteen  children  living  within  reasonable  distance  of  the  school, 
and  these  are  all  the  room  will  hold,  it  being  very  small.  The 
board  have  frequently  been  importuned  to  provide  suitable 
accommodations  for  these  children  but  have  refused.  No  valid 
cause  for  the  neglect  is  shown.  The  school  tax  levied  is  only 
five  mills  on  the  assessed  valuation  of  the  district,  raising  about 
$1,500;  to  this  is  added  the  state  appropriation  of  the  same 
amount.  The  amount  raised  by  the  district  is  less  than  one 
fifth  of  that  authorized  by  law  for  school  and  building  pur- 
poses, so  that  there  can  be  no  pretense  of  financial  inability. 
However  clear  may  have  been  the  purpose  of  the  state  to  add 
to  the  efficiency  of  the  school  system  by  large  appropriations 
made  from  state  funds  raised  by  taxation  of  corporations, 
license  fees,  and  such  subjects,  the  purpose  has  obviously  failed 
in  this  district;  it  has  resulted  only  in  decreasing  local  taxa- 
tion. The  court  found  these  tweniy-eeven  children  had  prac- 
tically no  school  accommodations,  and  that  for  neglect  to  supply 
them,  the  directors  had  offered  no  valid  excuse.  As  we  said 
in  Ross's  Appeal,  already  noticed^  that  while  the  common  pleas 
has  power  under  the  act  of  1898  to  review,  in  the  method 
pointed  out  in  that  act,  the  exercise  of  discretion  by  the  school 
board,  it  does  not  follow  that  we  will  of  course  review  the  dis- 
cretion of  the  common  pleas.  It  will  be  a  rare  case,  where  the 
court  below  has  such  superior  opportunities  for  wise  action  as 
in  these  cases,  that  a  purely  appellate  court  would  undertake 
to  review  its  decree  on  the  facts  or  the  inferences  therefrom, 
even  conceding  our  power  to  do  so. 

As  to  the  neglect  by  petitioners  to  give  notice  to  respondents 
of  the  time  and  place  of  their  application  for  appointment  of 
inspector,  the  act  does  not  require  such  notice,  therefore  re- 
spondents have  no  right  to  demand  it.     They  had  notice  of  the 


Digitized  by  VjOOQIC 


IN  BE  RULE  ON  SCHOOL  DIRECTORS.  63 

1897.]  Opinion  of  the  Cooit. 

inveBtigation,  appeared,  and  were  folly  heard  by  tiie  inspector ; 
^t  is  all  the  law  requires. 

The  complaint  by  appellant  that  a  lawyer  was  appointed 
inspector  is  no  ground  for  reyersaL  A  ^competent  inspector" 
are  the  words  of  the  law.  If  a  lawyer  haye  reasonably  good 
eyesight  and  acute  perceptions,  a  knowledge  of  the  law  will 
not  disqualify  him  as  a  reporter  of  facts.  If  he  inject  into  his 
report  law,  if  good  law,  it  will  not  be  fatal  to  the  report ;  if  not 
sound,  the  court  can  reject  it.  The  court  after  decree  indul- 
gently gaye  respondents  ample  time  to  at  least  attempt  to  per- 
form a  plain  dutjr;  they  stubbornly  refused;  they  haye  no 
ground  of  complaint. 

The  assignments  of  error  are  destitute  of  merit ;  the  decree 
is  affirmed,  and  the  appeal  dismissed. 


First  National  Bank  of  Omaha  v.  Samuel  M.  Crosby, 
Appellant. 

JtuU/merU— Foreign  judgment — Exemplificaiion  of  record  under  ad  of 
congress. 

In  a  suit  upon  a  foreign  judgment  where  the  record  of  the  suit  is  prop- 
erty oertified  as  provided  by  the  act  of  congreas,  the  defendant  cannot  be 
heard  to  allege  that  the  exemplification  of  the  record  did  not  contain  a  full 
and  an  entire  copy  of  the  proceedings. 

In  a  suit  upon  a  foreign  judgment  it  is  not  necessary  that  a  note  which 
was  the  foundation  of  the  suit  in  the  court  in  which  the  judgment  was 
obtained,  should  be  incorporated  in  plaintiff's  statement  of  claim  in  the 
suit  in  this  state. 

Foreign  aUachmenl— Quashing  unit—Beview. 

The  refusal  of  the  court  to  quash  a  writ  of  foreign  attachment  is  not 
reviewable  by  the  Supreme  Court. 

Foreign  aUaehment^PlainUff^s  skUement— Affidavit  of  defense. 

In  foreign  attachment  it  is  not  required  tliat  plaintilTs  statement  should 
set  out  all  the  jurisdictional  facts.  This  may  be  required  in  an  affidavit  to 
show  cause  of  action,  but  the  absence  of  such  facts  from  the  statement  is 
not  alone  sufficient  to  prevent  judgment  for  want  of  a  sufficient  affidavit  of 
defense,  in  which  the  existence  of  such  facts  is  not  denied. 

Argued  Oct  12, 1896.  Appeal,  No.  14,  Oct.  T.,  1896,  by 
defendant,  from  order  of  C.  P.  Armstrong  Co.,  June  T.,  1894, 
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No.  35,  making  absolute  a  rule  for  judgment  for  want  of  a  suf- 
ficient affidavit  of  defense.  Before  Stbbbbtt,  C.  J.,  Gbebn, 
Williams,  McCollum,  Mitchbll,  Dean  and  Fell,  J  J.  Af- 
firmed. 

Motion  to  quash  attachment. 

Rule  for  judgment  for  want  of  a  sufficient  affidavit  of  defense. 

The  facts  appear  by  the  opinion  of  Raybubn,  P.  J.,  on  mo- 
tion to  quash  attachment,  which  was  as  follows : 

The  first  reason  alleged  for  quashing  the  writ  of  foreign 
attachment  is  that  the  exemplification  of  record  filed  does  not 
purport  to  be  a  full  and  entire  copy  of  tlie  proceedings  as  the 
same  remains  of  record.  If  this  allegation  is  correct  the  writ 
must  be  quashed.  The  constitution  of  the  United  States,  art. 
IV,  sec.  I,  provides  that,  "  Full  faith  and  credit  shall  be  given 
in  each  state  to  the  public  acts,  records  and  judicial  proceedings 
of  every  other  state,  and  the  congress  may  by  general  laws  pre- 
scribe the  manner  in  which  the  acts,  records  and  proceedings 
shall  be  proved  and  tiie  effect  thereof.''  Congress  has  by  a  gen- 
eral law,  act  of  May  26, 1790,  prescribed  the  effect  of  such  judi- 
cial proceedings  by  enacting  that  *^  they  shall  have  such  faith 
and  credit  given  to  them,  in  every  court  within  the  United 
States  as  they  have  by  law  or  usage  in  the  courts  of  the  state 
from  whence  the  said  records  shall  be  taken.''  The  same  act 
provides,  "  the  records  and  judicial  proceedings  of  the  courts  of 
any  state  or  territory  shall  be  proved  or  admitted  in  any  other 
court  within  the  United  States  by  the  attestation  of  the  clerk 
and  the  seal  of  tlie  court  annexed,  if  there  be  a  seal,  together 
with  a  certificate  of  a  judge,  justice  or  presiding  magistrate 
that  the  said  attestation  is  in  due  form."  In  the  case  before  us 
we  have  Uie  record  of  a  judgment  recovered  in  the  county  court 
of  Douglas  county,  Nebraska,  against  the  defendant,  and  that 
the  said  judgment  was  by  transcript  entered  and  docketed  in 
the  office  of  the  clerk  of  the  district  court  of  said  Douglas 
county,  and  that  the  exemplification  which  is  the  basis  of  the 
proceedings  now  instituted  here,  purports  to  be  **  a  true,  perfect 
and  complete  copy  of  transcript  of  judgment "  as  filed  in  said 
district  court,  and  is  certified  to  be  by  tjie  clerk  of  said  district 
court,  and  under  its  seal.     There  is  also  a  certificate  of  the  pre- 
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siding  judge  of  said  district  court  that  the  clerk  so  certifying 
was  at  the  time  of  the  execution  of  certificate  the  clerk  of  said 
court  duly  elected,  commissioned  and  qualified ;  that  said  court 
is  a  court  of  record,  and  that  said  clerk  had  by  law  the  custody 
of  the  records  and  the  seal  of  the  court;  that  said  attestation  is 
in  due  form  and  according  to  the  laws  of  Nebraska. 

In  Edmiston  v.  Schwartz,  18  S.  &  R.  185,  Justice  Gibson 
says :  "  From  what  is  the  court  to  judge  whether  an  exemplifi- 
cation contains  the  whole  record  ?  Certainly  from  the  certificate 
of  the  officer  whose  business  was  to  authenticate  it  and  to  whose 
acts  in  this  particular  full  faith  and  credit  are  due.  Every 
court  is  the  best  judge  of  its  own  record,  and  its  officer  acting 
by  its  direction  is  presumed  to  certify  nothing  but  the  truth, 
and  to  justify  the  decision  of  another  tribunal  against  the  truth 
of  the  certificate,  would  require  something  beside  the  absence 
of  certain  things  which  are  usually  constituent  parts  of  a  com- 
plete record."  There  is  not  anything  before  us  that  would 
indicate  to  us  or  lead  us  to  conclude  but  that  the  exemplifica- 
tion before  us  is  a  true,  perfect  and  complete  record  of  the  pro- 
ceedings and  judgment  had  against  the  defendant  as  the  same 
stands  in  the  circuit  court  of  Douglas  county,  Nebraska. 
There  is  another  phase  of  this  matter  which  we  might  mention, 
and  that  is,  the  proceeding  in  the  court  of  common  pleas  of 
Armstrong  county  against  defendant  is  a  foreign  attachment, 
and  as  such  is  in  the  nature  of  a  writ  of  execution  to  collect  a 
debt.  Now  who  would  doubt  but  that  upon  the  judgment 
against  defendant  as  the  same  stands  in  the  circuit  court  of 
Douglas  county,  Nebraska,  the  plaintiff  would  be  entitled  to  a 
writ  of  execution  to  collect  his  claim.  And  as  by  the  act  of 
congress  above  cited  the  records  and  judicial  proceedings  au- 
thenticated shall  have  such  faith  and  credit  given  to  them  in 
every  court  within  the  United  States  as  they  have  by  law  or 
usage  in  the  courts  of  the  state  from  whence  the  said  records 
are  taken,  we  cannot  but  conclude  that  the  copy  of  record  filed 
in  this  case  supports  the  writ  of  foreign  attachment  and  the 
same  cannot  be  quashed. 

As  to  the  second  reason  alleged  for  quashing  the  writ,  viz, 

that,  "plaintiff's  statement  is   defective  in  not  stating  that 

defendant  was  not  within  the  county  at  the  time  of  the  issuing 

of  the  writ  of  attachment ; "  an  examination  of  the  statement 
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filed  by  plaintiff  shows  that  it  contains  these  words,  "  that  the 
said  S.  M.  Crosby  (the  defendant)  is  a  nonresident  of  the  state 
of  Pennsylvania.''  This  we  think  is  such  a  substantial  com- 
pliance with  the  act  as  will  support  the  writ  of  attachment 
issued  in  this  case. 

The  third  reason  is  dismissed,  as  the  sheriff,  at  time  of  argu- 
ment of  motion  to  dissolve,  amended  his  return  (which  amend- 
ment was  allowed  by  the  court)  curing  the  defect  alleged. 
And  as  to  the  fourth  reason,  we  cannot  agree  with  counsel  for 
the  defendant  that  the  writ  of  summons  to  garnishee  must  be 
made  returnable  to  the  next  term  of  court.  We  have  in  this 
court  monthly  return  days  for  writs  of  summons,  etc.,  viz,  the 
first  Monday  of  each  month,  and  tins  writ  served  upon  gar- 
nishee is  a  writ  of  summons,  and  certainly  can  be  made  return- 
able to  a  monthly  return  day.  Section  45  of  the  act  of  June  13, 
1886,  P.  L.  680,  provides,  "in  every  writ  of  attachment  as 
aforesaid  shall  be  contained  a  clause  commanding  the  officer  to 
summon  all  persons  in  whose  hands  or  possession  the  said  goods 
and  chattels  or  any  of  them  may  be  attached  so  that  they  and 
every  of  them  be  and  appear  before  the  said  court  at  the  day 
and  place  mentioned  in  said  writ  to  answer,"  etc.  The  writ 
in  this  case  follows  explicitly  the  requirements  of  the  section  of 
the  act,  and  as  we  have  already  said  that  this  writ  so  far  as  the 
garnishee  is  concerned  is  but  a  writ  sununoning  him  to  appear. 
The  plaintiff  had  the  right  to  make  the  same  returnable  to  the 
first  Monday  of  April,  1894,  a  monthly  return  for  writs  of  this 
nature  issued  from  the  court. 

And  now  March  4, 1895,  the  rule  is  discharged  at  costs  of 
defendant. 

The  opinion  on  motion  for  judgment  for  want  of  a  sufficient 
affidavit  of  defense  was  as  follows : 

The  affidavit  of  defense  filed  contains  nothing  in  addition  to 
what  was  set  up  in  the  motion  to  quash  the  attachment.  The 
opinion  filed  dismissing  the  motion  to  quash  the  attachment  in 
our  view  of  the  case  has  disposed  of  the  questions  raised  by  the 
defendant  in  his  affidavit  of  defense,  and  there  being  nothing 
additional  raised  by  defendant,  the  rule  in  this  case  must  be 
made  absolute,  and  judgment  entered  in  favor  of  the  plaintiff 
and  against  the  defendant  for  want  of  a  sufficient  affidavit  of 
defense,  the  amount  to  be  liquidated  by  the  prothonotary. 
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Errors  assig^ned  among  otheiB  were  (1)  refusal  of  court  to 
quash  attachment ;  (2)  entry  of  judgment  for  want  of  a  suffi- 
cient affidavit  of  defense. 

W.  D.  Pattoih  for  appellant. — The  record  did  not  show  all 
the  proQeedings :  Campbell  v.  Ry.  Co.,  187  Pa.  585 ;  Bryson  v. 
Home  for  D.  &  I.  S.,  168  Pa.  852.  Where  it  appears  from  the 
certificate,  or  the  exemplification  itself  that  but  part  of  the 
record  is  included,  it  cannot  be  admitted  in  evidence :  Bonesteel 
V.  Sullivan,  104  Pa.  9. 

M,  F.  Leason^  for  appellee. — The  certificate  of  the  record  of 
the  foreign  judgment  was  conclusive :  Baxley  v.  Linah,  16  Pa. 
248 ;  Brenner  Trucks  Co.  v.  Moyer,  98  Pa.  274. 

The  refusal  of  the  court  to  quash  the  attachment  is  not  re- 
viewable by  either  appeal  or  certiorari :  Lindsley  v.  Malone,  28 
Pa.  24. 

Whether  in  a  proceeding  on  foreign  attachment  the  question 
of  residence  can  be  raised  by  plea  in  abatement,  not  decided, 
but  it  cannot  be  pleaded  in  bar,  after  an  ineffectual  motion  to 
quash  the  writ  for  that  cause,  and  after  appearance  to  the  suit : 
Holland  v.  White,  120  Pa.  228 ;  Moock  v.  Conrad,  155  Pa.  586 ; 
Phila.  &  Read.  R.  R.  v.  Snowden,  166  Pa.  286 ;  Evans  v.  Dun- 
can, 4  Watts,  24 ;  Lycoming  Fire  Ins.  Co.  v.  Storrs,  97  Pa.  859 ; 
Coleman's  App.,  75  Pa.  441 ;  Ins.  Co.  v.  Whitney,  70  Pa.  248. 

Pee  Cubiam,  January  4, 1897 : 

This  appeal  is  devoid  of  merit.  The  defense  interposed  in 
the  court  below  is  purely  technical,  and  clearly  insufficient  to 
carry  the  case  to  a  jury.  It  is  not  pretended  that  the  debt  is 
not  due,  or  that  judgment  was  not  recovered  therefor  in  the 
foreign  jurisdiction.  Nor  is  it  even  alleged  that  the  defendant 
is  not  a  nonresident  of  this  state,  or  diat  he  was  within  the 
juiisdiction  at  the  time  of  the  impetration  of  the  writ.  WhUe 
these  considerations  would  not  prevaU  against  a  fatal  technical 
defect,  we  cannot  be  expected  in  such  cases  to  go  out  of  the  way 
in  search  of  errors.  The  record  of  the  foreign  judgment  on 
which  suit  was  brought  is  certified  in  strict  accordance  with 
the  act  of  congress.  This  is  sufficient  to  make  it  the  basis  of 
this  action.    The  foreign  judgment,  and  not  the  note  referred 
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to,  is  the  foundation  of  the  suit,  and  hence  it  was  unnecessary 
that  the  note  should  be  incorporated  in  plaintiff's  statement  of 
claim. 

The  refusal  of  the  court  to  quash  the  attachment  is  not 
reviewable :  Holland  v.  White,  120  Pa.  228 ;  Grieb  v.  Kuttner, 
186  Pa.  291 ;  NicoU  v.  McCaffrey,  1  Pa.  Superior  Ct.  187.  It 
is  not  required  that  plaintiff's  statement  should  set  out  all  the 
jurisdictional  facts.  This  may  be  required  in  an  affidavit  to 
show  cause  of  action,  but  the  absence  of  such  facts  from  the 
statement  is  not  alone  sufficient  to  prevent  judgment  for  want 
of  a  sufficient  affidavit  of  defense,  in  which  the  existence  of 
such  facts  is  not  denied.  The  return  of  the  sheriff  was 
amended  before  the  affidavit  of  defense  in  this  case  was  filed. 
This  disposes  of  everjrthing  that  has  been  properly  raised  on 
this  appeal.     Neither  of  the  specifications  is  sustained. 

Judgment  affirmed. 


Poterie  Gas  Company  v.  George  Poterie,  Appellant. 

Oil  lecise — Fotfeiiure — Equity, 

On  a  bill  in  equity  by  a  lessee  under  an  oil  and  gas  lease  to  restrain  the 
lessor  from  interfering  with  the  leasehold  premises,  it  appeared  that  the 
lessor  had  forcibly  taken  possession  of  the  premises,  severed  the  pipes, 
and  diverted  the  gas,  alleging  as  a  ground  therefor  that  the  lease  was 
forfeited.  By  injunction  the  lessee  was  reinstated.  A  master  was  ap- 
pointed who  found  that  there  had  been  no  default  by  the  lessee,  and  recom- 
mended that  the  injunction  should  be  made  perpetual.  The  master  also 
recommended  that  the  lessor  should  be  ordered  to  pay  to  the  lessee  a  speci- 
fied sum,  as  compensation  for  the  gas  diverted  during  the  time  the  lessor 
was  in  possession.  The  decree  thus  recommended  was  entered  by  the 
couit  "•  without  prejudice  to  the  rights  of  the  lessor  to  compel  the  lessee 
to  account  to  him  for  his  share  of  the  earnings  of  the  gas  well.^^  Held, 
that  the  decree  was  without  error. 

Argued  Oct.  12,  1896.  Appeal,  No.  88,  Oct.  T.,  1896,  by 
defendant,  from  decree  of  C.  P.  Armstrong  Co.,  March  T.,  1892, 
No.  290,  on  bill  in  equity.  Before  Sterrbtt,  C.  J.,  Green, 
WiLTJAMS,  McCoLLUM,  MiTCHBLL,  Dban  and  Fell,  JJ.  Af- 
firmed. 
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Bill  in  equity  for  an  injunction. 

The  master,  Roes  Reynolds,  Esq.,  found  the  facts  to  be  as 
follows : 

1.  The  Poteiie  Gras  Company  is  a  corporation  formed  under 
the  proyisions  of  the  act  of  May  29, 1885,  and  was  duly  char- 
tered on  December  5, 1890.  By  its  charter  the  said  company 
is  empowered  to  mine  for  natural  gas  in  Gilpin  township,  Arm- 
strong county,  to  supply  gas  to  consumers  in  the  borough  of 
Leeohburg,  in  Armstrong  county,  and  to  lay  its  lines  from  Gil 
pin  township  to  the  said  borough  of  Leechburg. 

2.  George  Poterie  owned  a  tract  of  land  in  Gilpin  township, 
Armstrong  county.  Pa.,  and,  in  order  to  develop  the  same  for 
gas  and  to  furnish  gas  for  his  tar  works  in  said  township  he 
was  instrumental  in  forming  a  company  by  the  subscription  of 
himself  and  some  forty-two  others  to  an  agreement  dated  Janu- 
ary 18, 1890,  the  company  being  entitled  the  Allegheny  Valley 
Oil  and  G«b  Company,  the  said  agreement  containing  the  fol- 
lowing proyisions:  Said  contemplated  corporation  to  have  a 
capital  stock  of  98,000,  divided  into  sixty  (60)  shares  of  the 
par  value  of  f50. 

Our  subscriptions  are  made  ou  the  following  conditions: 
That  said  George  Poterie  will  lease  to  said  company  for  a  period 
of  five  years  said  five  acres  of  land  for  the  purpose  of  drilling 
for  oil  or  gas  or  both,  and  furnish  boiler,  engine,  fuel,  and  give 
his  personal  attention  to  the  drilling  of  the  first  well,  in  con- 
sideration whereof  said  company  will  pay  to  him  one  third  of 
all  the  profits  realized  from  oil  or  gas  found  on  said  five  acres 
of  ground,  and  furnish  him  from  its  well  as  much  gas  as  he  may 
need  in  the  manufacturing  of  coal  tar  at  his  works  on  said  prem- 
ises, at  the  rate  of  ten  cents  per  barrel  for  each  and  every  barrel 
of  coal  tar  manufactured. 

8.  Subsequently,  on  December  5, 1890,  in  pursuance  of  said 
subscription  paper,  a  charter  was  granted  in  name  of  the  Poterie 
Gas  Company,  instead  of  the  AJlegheny  Valley  Oil  and  Gas 
Company,  with  a  capital  stock  of  $5,000,  divided  into  100  shares 
of  $60.00.  This  increase  from  original  capital  being  determined 
at  a  meeting  of  the  company  held  November  6, 1890,  and  for 
the  reason  that  in  the  judgment  of  expert  drillers  the  sum  of 
$8,000  would  not  likely  be  sufficient  to  thoroughly  test  the  pro- 
posed well  to  be  drilled  on  lease. 
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4.  On  the  first  day  of  November,  1890,  Geoige  Poterie  did 
lease  to  the  Poterie  Gas  Company,  five  acres  of  gronnd  in  Gil- 
pin township,  Armstrong  county,  for  five  years  from  the  first 
of  January,  1890,  for  the  purpose  of  drilling  and  operating  for 
gas  and  oil  and  other  products,  using  a  printed  form  of  a  house 
lease  peculiar  to  the  Denny  estate,  said  lease  reciting  that  the 
term  was  from  the  first  day  of  January,  1890,  for  and  during 
the  term  of  five  yeais  for  the  annual  rent  of  $1.00  and  other 
considerations,  the  phrase  ^^  one  dollar  and  other  considerations '' 
being  in  the  written  portions  of  the  lease,  and  said  other  con- 
sideration referring  to  subscription  paper  of  October  18, 1890, 
wherein  George  Poterie  was  to  receive  one  third  of  the  profits 
realized  from  oil  or  gas  found  on  the  five  acres  of  ground  de 
scribed  in  the  lease,  and  as  much  gas  as  he  might  need  for  his 
tar  works  at  ten  cents  per  barrel. 

The  lease  contained  also  a  printed  clause  of  forfeiture  as  fol- 
lows :  ^^  That  for  a  breach  of  the  foregoing  covenants,  or  any  of 
them,  the  lessor  shall  be  entitled  to  re-enter  and  re- 
possess   said  premises  as  of original  estate  there- 
in » 
in  ...  • 

6.  In  pursuance  of  said  lease  the  Poterie  Gas  Company 
entered  into  possession  of  the  leased  premises,  drilled  a  well 
thereon,  and  about  January  25, 1891,  struck  a  good  supply  of 
gas. 

6.  After  striking  the  well  it  was  discovered  that  with  but  one 
well,  and  so  small  a  tract  of  land  in  the  control  of  the  company, 
it  would  be  difficult  to  find  a  suitable  market  for  the  gas ;  and 
with  the  view  of  securing  more  territory  and  increasing  the  cap- 
ital stock  of  the  company,  a  meeting  of  the  stockholders  was 
called  for  February  24, 1891.  At  this  meeting  a  number  of  the 
stockholders  expressed  their  dissent  in  strong  terms  that  the 
capital  stock  of  the  company  had  been  made  ^,000,  instead  of 
1(3,000  as  provided  in  the  subscription  paper,  without  notice  to 
them.  A  number  of  the  stockholders  also  opposed  the  scheme 
of  increasing  the  capital  stock  to  $50,000  and  securing  more 
territory,  asserting  that  the  Denny  estate  people  were  instru- 
mental in  increasing  the  stock  from  $3,000  to  $5,000  to  secure 
a  controlling  interest  in  the  company.  This  meeting  was 
adjourned  to  Thursday,  February  26, 1891.  At  this  adjourned 
meeting  it  waa  suggested  that  those  interested  in  property  sur^ 
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rounding  the  Poterie  well,  including  George  Poterie,  should 
retire,  and  that  they,  the  smaller  subscribers  who  owned  no 
property,  should  take  their  own  action.  This  was  accordingly 
done,  and  the  property-holding  members  were  in  a  short  time 
called  back  and  informed  that  a  committee  of  four  had  been 
appointed,  and  the  meeting  again  adjourned  to  March  2, 1891. 

7.  At  £he  meeting  of  March  2, 1891,  the  committee  appointed 
at  the  prior  meeting  reported  ^^  that  they  had  decided  to  recom- 
mend the  sale  of  all  their  stock  to  the  holders  of  the  surround- 
ing property  at  $75.00  per  share,  provided  they  would  pay  to 
George  Poterie  $2,500  for  his  one  third  interest  in  the  well ; 
that  the  property  holders  accepted  the  proposition,  agreeing  to 
pay  Poterie  $2,500,  either  all  cash  or  part  cash  and  part  stock," 
and  this  report  of  the  committee  was  ratified  by  a  vote  of  the 
stock,  forty-^three  ayes,  including  Poterie,  and  only  two  nays, 
viz.  Vete  and  McDonald. 

8.  The  minutes  of  the  meetings  of  February  29, 1891,  and 
March  2,  1891,  disclose  a  basis  for  settlement  between  the 
stockholders  who  owned  real  estate  and  the  stockholders  who 
did  not  own  real  estate  in  the  vicinity  of  the  well,  reported  by 
a  committee  of  the  latter,  binding  no  one  person. 

9.  The  Poterie  Gas  Company  was  not  a  party  to  the  trans- 
action which  occurred  at  the  meeting  of  February  26, 1891  and 
March  2, 1891,  they  being  between  the  stockholders  alone,  and 
not  the  business  of  the  company. 

10.  There  is  not  sufficient  evidence  from  which  to  find  that 
the  lease  of  November  1, 1890,  has  been  altered  or  modified  as 
alleged  in  second  paragraph  of  plaintiff's  bill  filed  at  No.  290, 
March  term,  1892. 

11.  In  the  month  of  April  following  the  meeting  of  March  2, 
1891,  H.  D.  Denny  tendered  to  George  Poterie  $2,500  for 
his  interest  in  the  one  third  profits  of  the  well,  which  tender 
QeoTge  Poterie  refused. 

12.  After  the  drilling  of  the  well  on  the  five  acre  lease  of 
Gtoorge  Poterie,  the  Poterie  Gtts  Company  entered  into  an  agree- 
ment on  March  5, 1891,  with  Kirkpatrick  &  Company,  Limited, 
of  Leechburg,  Pa.,  to  supply  their  mills  with  gas  ;  at  once  con- 
structed a  line  from  their  land  in  Gilpin  township  to  Leechburg, 
at  an  expense  of  $82,000,  and  since  that  time,  viz,  the  middle 
of  April,  1891,  have  been  supplying  said  Kirkpatrick  &  Corn- 
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pany,  Limited,  with  gas  from  said  lease  and  their  wells  in  the 
neighborhood  belonging  to  the  Poterie  Gas  Company.  The 
well  on  the  five  acre  lease  however  being  out  of  their  possession 
about  one  year  as  hereafter  shown.  In  negotiating  with  Kirk- 
patrick  &  Company,  Limited,  for  gas,  George  Poterie  took  part, 
and  was  at  that  time  a  director  of  the  said  Poterie  Gas  Company. 

13.  During  the  summer  and  fall  of  1891,  George  Poterie,  by 
his  attorney,  A.  L.  Large,  E^q.,  a  number  of  times  demanded 
from  the  Poterie  Gas  Company  that  it  pay  to  George  Poterie 
more  money  than  $2,500  for  his,  Poterie's,  interests  in  the  one- 
third  of  the  profits,  or  settle  under  the  terms  of  the  lease  and 
original  contract.  This  demand  was  disregarded,  and  no  state- 
ment was  furnished  him,  and  no  settlement  made  with  him,  or 
rent  paid  to  him  on  the  first  day  of  January,  1892. 

14.  On  the  second  day  of  January,  1892,  George  Poterie 
entered  upon  said  lease,  cut  and  disconnected  the  lines  of  the 
Poterie  Gas  Company  from  the  well,  re-entered  and  took  pos- 
session of  said  lease  of  November  1, 1890,  and  continued  in  the 
possession  thereof  until  February  2,  1892,  when  the  Poterie 
Gas  Company,  by  its  officers  and  agents,  entered  upon  said 
premises,  and  against  the  protest  of  the  said  George  Poterie 
forcibly  took  possession  of  said  property. 

15.  The  said  George  Poterie  again  obtained  possession  of 
said  well  and  premises,  and  had  possession  when  the  bills  in 
these  cases  were  presented  on  February  6, 1892,  and  that  he 
has  continued  to  hold  the  possession  of  said  well  and  property 
from  that  time  until  the  order  enjoining  him  by  the  Supreme 
Court,  when  he  was  compelled  to  surrender  possession  of  the 
well  to  the  Poterie  Gas  Company,  on  January  20,  1898. 

16.  Well  No.  1  (the  Poterie  well),  the  one  in  suit,. and  the 
only  one  on  the  five  acre  lease,  was  turned  into  the  line  leading 
to  Leechburg  to  supply  Kirkpatrick  &  Company,  Limited,  on 
April  16, 1891 ;  well  No.  2,  in  July,  1891 ;  well  No.  8,  Septem- 
ber, 1891 ;  well  No.  4,  January  1, 1892 ;  well  No.  5,  in  April, 
1892;  well  No.  6,  in  April,  1892;  weU  No.  7,  October,  1892; 
well  No.  8,  November,  1892 ;  well  No.  9,  in  May,  1898 

18.  The  amounts  realized  from  the  sale  of  gas  to  Kirkpatrick 
&  Company  were  as  follows ;  from  well  No.  1,  April,  1891,  $870; 
May,  $650,  June,  |«26,  from  weUs  Nos.  1  and  2,  for  July, 
$400  ;  August,  $755.00.     The  receipts  from  wells  Nos.  1,  2  and 
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8,  for  September,  $770 ;  for  October,  tSSBM ;  for  November, 
$728,  and  for  December,  $620,  and  from  all  the  wells  con- 
nected with  the  line  to  Leechburg  including  well  No.  1,  from 
Jannarjr  20, 1898,  to  August  1, 1893,  $5,638.66. 

19.  The  expense  of  well  No.  1,  including  costs  of  drilling, 
up  to  time  it  was  disconnected  on  January  2, 1892,  was  $5,149.60, 
and  from  January  20, 1893,  to  August  1, 1898,  was  $328.15. 

20.  The  expense  of  main  line  to  Leechburg  was  about  $33,000. 

21.  The  breaking  or  cracking  of  the  retorts  of  George  Pote- 
rie  at  his  tar  works  cannot  be  attributed  to  the  negligence  of 
the  Poterie  Gras  Company. 

FINDmGS  OF  LAW. 

1.  There  was  no  such  demand  by  George  Poterie  from  the 
Poterie  Gas  Company  for  settlement,  or  denial  by  the  latter 
company  of  their  lessor's  title  to  the  five  acre  lease,  as  would 
justify  said  Poterie  in  asserting  a  forfeiture  of  the  lease. 

2.  There  were  no  profits  under  the  subscription  paper  and 
lease  in  suit  on  January  2,  1892,  and  consequently  no  right 
or  power  in  said  George  Poterie  to  forfeit  the  lease  for  non- 
payment of  rent,  and  to  resume  possession  thereof. 

The  master  recommended  the  following  decree,  which  was 
entered  by  the  court: 

And  now,  March  9,  1896,  the  exceptions  to  the  master's 
report  having  been  dismissed  by  the  court,  it  is  ordered,  ad- 
judged^and  decreed :  First,  That  the  defendant,  George  Poterie, 
his  agents  and  employees,  are  hereby  enjoined  and  restrained 
from  interfering  with  the  pipes,  lines  and  connections  between 
the  well  on  the  George  Poterie  lease  and  the  main  line  of  the 
plaintiff  company  leading  to  Leechburg,  and  from  diverting  the 
gas  therefrom,  or  from  said  well,  so  long  as  the  lease  in  con- 
troversy remains  in  force  and  effect. 

Second,  That  George  Poterie,  the  defendant,  is  hereby  ordered 
and  adjudged  to  pay  to  the  plaintiff  company  or  its  attorneys 
of  record,  the  sum  of  two  thousand  two  hundred  and  one  and 
^  ($2,201.62),  with  interest  thereon  from  August  1, 1893. 

Third,  That  the  said  George  Poterie,  the  defendant,  is  hereby 
ordered  adjudged  and  decreed  to  pay  all  the  costs  in  this  case, 
including  a  master's  fee  of  five  hundred  dollars  ($600),  and 
master's  expenses  $15.40,  and  Miss  Emma  Burge,  stenographer, 
♦8.75. 
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And  further.  That  the  entry  of  this  decree  is  made  without 
prejudice  to  the  rights  of  the  defendant,  George  Poterie,  to 
compel  plaintiff  company  to  account  to  him  for  his  share  of  the 
earnings  of  the  gas  well  from  February  25, 1892,  to  January  1, 
1895,  as  claimed  in  his  petition  and  affidavit  this  day  filed. 

Error  assigned  was  above  decree,  quoting  it. 

M.  F.  Leason,  with  him  A.  L.  Large^  for  appellant,  cited,  8  Am. 
&  Eng.  Ency.  of  Law,  904 ;  Zuck  v.  McClure  &  Co.,  98  Pa.  545 ; 
American  Life  Ins.  Co.  v.  McAden,  109  Pa.  899 ;  Vanuxem  v. 
Bostwick,  19  W.  N.  C.  74 ;  Adams  v.  Williams,  2  W.  &  S.  227. 

W.  2>.  Pattan^  with  him  Orr  Buffington^  for  appellee. 

Feb  Cl7BlA3f,  January  4, 1897 : 

As  shown  by  the  bill  and  answer,  plaintiff  company  leased  a 
tract  of  land  for  the  term  of  five  years  from  January  1, 1890, 
for  the  purpose  of  drilling  and  operating  gas  and  oil  weUs.  The 
consideration  for  the  lease,  among  other  things,  was  one  third 
of  all  profits  realized  from  the  gas  and  oil  found  on  the  premises. 
In  pursuance  of  the  lease  plaintiff  company  took  possession  of 
the  demised  premises,  drilled  a  gas  well,  and  finding  a  good 
supply  of  gas  in  January,  1891,  proceeded  to  market  the  same. 
Early  in  the  following  year,  the  defendant  forcibly  severed  the 
pipes  and  diverted  the  gas  from  the  pipe  line  because,  as  he 
alleged,  the  lease  had  been  forfeited  by  reason  of  the  lessee's 
failure  to  account  for  the  proceeds  of  the  well.  In  1898,  the 
company  regained  possession  by  the  action  of  this  court  in  rein- 
stating the  injunction  which  had  theretofore  been  granted  at  its 
instance,  but  had  been  dissolved  by  the  court  below:  Poterie 
Gas  Co.  V.  Poterie,  158  Pa.  10.  The  case  having  been  referred 
to  a  master  was  prosecuted  to  a  hearing  and  final  decree.  By 
deducting  the  expenses  of  drilling  the  well,  laying  a  pipe  line, 
etc.,  the  master  concluded,  and  so  reported,  that  plaintiff  com- 
pany at  the  time  it  was  dispossessed,  did  not  owe  defendant 
anything,  and  was  therefore  not  in  default,  or  subject  to  for- 
feiture ;  and  he  accordingly  recommended  a  decree,  February  17, 
1894,  making  the  injunction  perpetual,  and  ordering  the  defend- 
ant to  pay  plaintiff  company  the  sum  of  92201.62  as  compensa- 
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tion  for  the  gas  diverted  during  the  time  defendant  was  in  pos- 
session and  control  of  the  well,  with  interest  and  costs.  The 
decree  thus  recommended  was  entered  by  the  court  ^^  without 
prejudice  to  the  rights  of  the  defendant,  Oeorge  Poterie,  to 
compel  plaintiff  company  to  account  to  him  for  his  share  of  the 
earnings  of  the  gas  well "  to  the  date  of  the  termination  of 
the  lease.  The  learned  master's  findings  of  fact,  approved  by 
the  court,  were  fully  warranted  by  the  evidence,  and  the  con- 
clusions of  law  necessarily  follow  therefrom. 

The  decree  was  properly  entered  "  without  prejudice  "  to  the 
defendant's  right  to  an  accounting ;  and  inasmuch  as  the  lease 
has  expired,  he  may  now  have  his  rights,  in  that  regard,  con- 
sidered in  due  form  and  finally  adjudicated.  There  appears  to 
be  nothing  in  the  case  that  calls  for  further  comment. 

Decree  a£Brmed  and  appeal  dismissed  at  appellant's  costs. 


J.  G.  White,  Appellant,  v.  George  W.  Wright,  R.  R. 
Wright,  John  I.  Gordon  and  S.  P.  Thompson,  doing 
business  aa  the  Mercer  Soldiers'  Orphans  School  Com- 
pany. 

Equify — Conclusiveness  of  master* s  findings  of  f aid. 

A  master^s  findingg  of  fact  upon  sufficient  evidence  to  go  to  a  jury,  when 
approved  by  the  court  below,  will  not  be  disturbed  except  in  a  case  of 
manifest  error. 

In  this  case  a  master^s  finding  approved  by  the  court  below  that  no  trust 
relation  existed  between  the  plaintiff  and  defendants  under  an  assignment 
of  a  contract,  was  sustained. 

Argued  Oct.  12,  1896.  Appeal,  No.  86,  Oct.  T.,  1896,  by 
plaintiff,  from  decree  of  C.  P.  Mercer  Co.,  June  T.,  1886,  No.  3, 
on  bill  in  equity.  Before  Stbrbbtt,  C.  J.,  Gbbbn,  Williams, 
MoCoLLUK,  MrrOHELL,  Dean  and  Fell,  JJ.    Affirmed. 

Bill  in  equity  for  an  account. 

The  facts  sufficiently  appear  by  the  opinion  of  the  Supreme 
Court 

Error  assigned  was  in  dismissing  bill. 
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James  Fitznmmons^  with  him  W.  A.  MeCormick^  for  appellant. 

B,  Magoffin  and  Q.  A.  Gordon^  with  them  A.  B.  Thompson^ 
for  appellees. 

Per  Curiam,  January  4, 1897  : 

Plaintiff  substantially  avers  in  his  bill  that  he  sold  and  con- 
veyed to  defendants  the  real  and  personal  properly  belonging 
to  the  Mercer  Soldiers'  Orphans  School,  together  with  his  con- 
tract with  the  commonwealth  for  the  education  and  maintenance 
of  soldiers'  orphans,  for  a  specified  pecuniary  consideration,  and 
one^fth  of  the  net  profits,  derived  by  said  vendees  from  said 
contract,  over  and  above  a  certain  sum.  He  further  avers  that 
said  vendees,  defendants,  have  since  conducted  said  school,  and 
realized  therefrom  large  profits  for  which  they  have  not  ac- 
counted to  him,  and  prays  for  an  account,  etc.,  as  provided  for 
in  the  contract  of  sale. 

In  their  answer,  defendants  allege  that  plaintiff,  subsequently 
to  said  sale  to  defendants,  assigned  all  his  reserved  interest  in 
the  profits  of  said  contract  with  the  commonwealth  to  his  father 
and  brother,  C.  H.  and  H.  C.  White,  who  in  turn  re-assigned 
the  same  to  George  W.  Wright,  one  of  the  defendants.  The 
replication  was  the  general  issue. 

On  the  hearing  before  the  master,  plaintiff  introduced  testi- 
mony to  prove  that  his  assignment  to  his  father  and  brother, 
although  absolute  in  form,  was  in  fact  only  as  collateral  secu- 
rity for  certain  debts  owing  by  him  to  them,  and  that  this  &ct 
was  known  to  the  defendant,  George  W.  Wright,  when  he  took 
the  re-assignment;  and  that  the  latter  then  expressly  agreed  to 
hold  said  reserved  interest  as  trustee  for  plaintiff. 

Without  considering  the  question  of  admissibility  of  the  tes- 
timony referred  to,  it  is  sufficient  to  say  that  the  learned  master 
on  evidence  quite  sufficient  to  go  to  a  jury,  has  found  against 
the  plaintiff,  as  to  the  existence  of  the  alleged  trust  relation 
between  him  and  George  W.  Wright  under  the  re-assignment 
to  the  latter.  It  is  well  settled  that  the  findings  of  fact  by  a 
master  in  cases  such  as  this,  will  not  be  disturbed ;  and  that 
disposes  of  the  case.  Neither  of  the  specifications  of  error  is 
sustained. 

Decree  affirmed  and  appeal  dismissed  at  appellant's  costs. 
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27  SC    861 


In  re  Estate  of  James  Jackson,  deceased.     Appeal  of  '  ^^ 95 

Robert  Jackson.  171  SO  ^^^ 


Will--ConstTucUcmofwaU-Devise,  ^q4  qp  o??' 

In  case  of  doubt  the  construction  of  a  will  should  be  in  favor  of  the  first  ^ ' 

rather  than  of  the  second  taker ;  of  an  absolute  or  vested  estate  rather  than     179  77 

of  a  defeasible  or  contingent  one ;    of  a  general  or  primary  intent  rather  ^^i 

than  of  a  paiticular  or  secondary  one ;  and  where  a  devisee  is  subjected  to         179     77: 
a  charge  or  burden  which  it  is  unreasonable  to  think  would  have  been       i  3930139^ 
imposed  unless  the  estate  given  was  intended  to  be  a  fee  simple,  doubts 
should  be  resolved  in  favor  of  the  devisee. 

Testator  directed  as  follows:  *'I  will  and  bequeath  to  my  son  R.  and 
my  daughter  C.  the  homestead  farm  ....  with  all  the  fai'ming  utensils, 
stock,  horses  ....  And  if  my  daughter  C.  dies  unmarried  her  brother 
R.  shull  have  what  remains  of  her  share  of  my  property,  and  if  she  marries, 
then  her  brother  R.  shall  pay  her  one  thousand  dollars  as  her  share  of  my 
said  estate.^^  The  will  imposed  charges  on  the  daughter's  share  amount- 
ing to  more  than  the  value  of  a  life  estate  in  one  half  of  the  farm.  It 
appeared  that  C.  had  always  lived  with  testator,  and  for  ten  years  had  had 
sole  charge  of  his  house.  Held^  that  testator  gave  C.  a  vested  estate 
unlimited  in  point  of  duration,  and  that  the  provisions  following  this  gift 
were  meant  to  become  operative  only  in  the  event  of  her  death  in  his  life- 
lime. 

Argued  Oct  12, 1896.  Appeal,  No.  19,  Oct  T.,  1896,  by 
Robert  Jackson,  from  decree  of  O.  C.  Beaver  Co.,  Sept  T.,  1892, 
No.  3,  awarding  petition.  Before  Stebrbtt,  C.  J.,  Green, 
Williams,  McCollitm,  Mitchell,  Dean  and  Fell,  JJ.  Af- 
firmed. 

Petition  for  partition. 

The  petition  was  filed  by  Catharine  Jackson  praying  partition 
of  land  devised  to  her  and  her  brother,  Robert  Jackson,  by  her 
father,  James  Jackson.  Robert  Jackson  filed  an  answer  deny- 
ing that  Catharine  was  seized  of  an  absolute  estate  in  the  land, 
and  averring  that  she  had  but  a  defeasible  interest. 

The  will  of  James  Jackson  was  as  follows : 

"I  James  Jackson  of  North  Sewickley  township,  Beaver 
county,  and  state  of  Penn'.a,  being  old  and  infirm,  but  of 
sound  mind  memory  and  judgment, 

^^Do  make  and  publish  this  my  last  wiU  and  testament  in 
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manner  following,  first  I  commit  my  body  to  the  dust  from 
whence  it  sprang  and  my  soul  to  *  God.*  who  gave  it; 

"  And  the  property  which  *  God.'  has  entrusted  me  with  after 
all  my  just  debts  and  funeral  expenses  are  paid,  I  will  and  be- 
queath as  follows : 

'^Item  1st  I  will  and  bequeath  to  my  son  Robert  Jackson 
and  my  daughter  Catharine  Jackson  the  Homestead  farm  of 
ninety  acres  with  all  the  farming  utensils  Stock  horses  cows 
and  young  stock  and  household  and  kitchen  furniture  to  each 
share  and  share  alike  and  if  my  daughter  Catharine  dies  unmar- 
ried her  brother  Robert  shall  have  what  remains  of  her  share  of 
my  property  and  if  she  marries  then  her  brother  Robert  shall 
pay  her  one  thousand  dollars  as  her  share  of  my  said  Estate ; 
also  to  my  son  Robert,  and  my  daughter  Catharine,  my,  farm 
of  twenty-two  acres,  more  or  less,  situate  in  the  same  township 
as  Homestead  (known  as  the,  ^  Webber  farm,') 

^^  And  I  charge  my  son  Robert  and  daughter  Catharine  with 
the  support  of  my  little  Grandson  Willie  Webber  Jackson  that 
they  give  him  good  moral  training  and  send  him  to  the  public 
school,  and  give  him  one  years  schooling  before  he  is  21,  years 
of  age,  at  some  good  select  or  Parochial  schooL 

"  And  to  my  daughter  Sarah  (now  Mrs.  Henry  Potter)  I  will 
and  bequeath  nine  hundred  (900)  dollars  to  be  paid  out  of  my 
estate  by  my  son  Robert  and  Kate  in  one  year  after  my  death, 

^^  And  to  my  son  John  Jackson  I  will  and  bequeath  my  &rm 
of  twenty  acres  more  or  less  situate  in  the  same  towndiip  as 
Homestead  farm,  known  as  ^  Piersol  farm  ' 

^^  And  as  I  have  already  given  my  son  James  Jackson  a  farm 
of  fifty  acres  (Fitzsimmons  farm)  that  shall  be  his  share  of  my 
said  estate  Also  I  have  given  to  my  son  Henderson  Jackson 
fifteen  hundred  dollars  Jiis  share  of  my  estate ;  And  my  son 
Andrew  Jackson  and  my  daughter  Agnes  I  have  already  paid 
their  shares  before  their  deaths 

^^  And  I  hereby  constitute  and  appoint  my  son  John  Jackson 
as  my  sole  executor  of  this  my  last  will  and  testament,  and  that 
my  estate  it  is  my  wiU  that  there  shall  be  no  appraisement  of 
my  personal  or  real  estate  or  report  to  the  Orphans  Court  of 
the  same,  Hereby  revoking  all  former  wills  by  me  made  as 
witness  my  hand  and  seal  this  18th  day  of  November  A.  D. 
1890," 
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WlOKHAM,  P.  J.,  filed  an  opinion  of  which  the  following  is 
the  material  part 

From  the  statement  of  facts,  agreed  on  by  counsel,  it  appears 
that  James  Jackson,  at  the  time  of  his  deatii,  was  over  seventy- 
eight  years  old.  His  daughter  Catharine  was  about  fifty-one, 
and  Willie  Webber  Jackson  about  twelve.  The  testator  out- 
lived his  wife  some  ten  years.  Catharine  lived  with  her  father 
until  his  decease.  That  she  was  a  faithful  and  trusted  daugh- 
ter is  evident  from  this  fact,  and  the  further  fact  that  the  tes- 
tator deemed  her  worthy  to  take  an  important  part  in  the  mental 
and  moral  training  of  his  grandson.  At  the  time  the  will  was 
signed,  the  ninety  acre  tract  of  land  was  worth  about  $5400, 
and  the  twenty-two  acre  tract  about  $800. 

A  first  glance  at  this  will  recalls  Coke's  remark,  which  is  as 
true  today  as  when  it  was  uttered :  ^^  Wills  and  the  construction 
of  them  do  more  perplex  a  man  than  any  other  learning,  and  to 
make  a  certain  construction  of  them,  this  excedit  jurispruden- 
tium  artem." 

The  interpretation  contended  for  by  Robert  Jackson  would, 
if  adopted,  result  in  depriving  his  sister,  Catharine,  of  all  bene- 
fit under  the  will.  If  she  do  not  marry,  the  absolute  interest 
in  the  personalty  and  the  fee  simple  in  the  realty,  given  her  by 
the  first  words  of  the  devising  clause,  will  be  reduced  to  a  life 
estate,  and,  if  she  do  marry,  she  shall  forfeit  everything  save 
the  substitutionary  bequest  of  91,000,  a  sum  insufficient  to 
enable  her  to  meet  the  charges  imposed  on  her  by  the  will. 

Obviously,  some  construction  should  be  sought  for  which 
will  not  work  such  seeming  injustice,  and  which  will  effectuate 
what,  looking  at  all  the  surroundings  we  have  every  reason  to 
believe  was  the  testator's  main  intent.  It  is  impossible  not  to 
think  that  he  had  it  in  his  mind  to  substantially  benefit  the 
faithful  daughter  who,  it  appears,  had  spent  the  best  years  of  her 
life  in  his  service.  The  will  shows  a  desire  and  intention  on  the 
testator's  part  to  provide  fairly  for  each  of  his  children.  It  is 
hardly  possible  that,  as  to  Catharine,  his  purpose  was  to  give 
with  one  hand  and  take  away  with  the  other ;  nor  can  we  rea- 
sonably suppose  that  he  would  expect  her  to  actually  pay  out 
in  money,  not  counting  the  labor  and  anxiety  attending  the  care 
and  education  of  her  nephew,  more  than  ijie  value  of  the  life 
estate,  or  the  $1,000  legacy. 
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In  construing  this  will  three  general  rules,  now  so  well  estab- 
lished and  known  that  no  authorities  need  be  cited  in  their  sup- 
port, should  be  kept  in  view.  First,  that  the  first  taker  is  the 
favorite  of  the  law.  Second,  that  a  particular  intent  should 
peld  to  a  general  one.  Third,  that  where  a  devisee  is  subjected 
to  a  charge  or  burden  which,  it  is  unreasonable  to  think,  would 
have  been  imposed  unless  the  estate  given  was  intended  to  be  a 
fee  simple,  all  doubts  should  be  resolved  in  favor  of  the  devisee. 
It  should  also  be  kept  in  mind,  that  "  every  will  is  to  be  con- 
strued from  its  four  corners  to  arrive  at  the  true  intention  of 
the  testator.  Decisions  upon  other  wills  may  assist,  but  can- 
not control  the  construction : "  Fox's  Appeal,  99  Pa.  882. 

Giving  due  effect  to  the  principles  of  interpretation  just  men- 
tioned, I  conclude  that  the  words,  ^^  And  if  my  daughter  Catha- 
rine dies  unmarried  her  brother  Robert  shall  have  what  remains 
of  my  properly,  and  if  she  marries,  then  her  brother  Robert  shall 
pay  her  $1,000  as  her  share  of  my  estate,"  should  be  governed 
by  the  rule  of  construction  recognized  in  Riddle's  Elstate,  28 
Pa.  69 ;  Schoonmaker  v.  Stockton's  Admr.,  87  Pa.  461 ;  Fulton 
V.  Fulton,  2  Grant,  28;  Fahmey  v.  Holsinger,  66  Pa.  388; 
Mickley's  Appeal,  92  Pa.  616 ;  King  v.  Frick,  186  Pa.  676,  and 
other  cases.  Thus  construed,  the  language  quoted  refers  to  a 
marrying  or  dying  unmarried  during  the  testator^s  lifetime,  and 
not  after. 

It  may  be  urged,  in  opposition  to  this  view,  that  the  words, 
"  what  remains  of  her  share,"  suggest  actual  possession  by  Cath- 
arine, which  could  not  take  place  until  irfter  the  testator's 
decease.  This,  however,  is  not  a  necessary  inference.  In  Kiag 
V.  Frick,  supra,  the  language  of  the  will  was,  '^  If  my  said  son 
should  die  without  children,  grandchildren  or  wife  living,  then 
his  portion  of  his  estate,  under  this  will,  and  any  increase  tiiereof , 
I  bequeath  and  devise  as  follows."  Looking  at  the  context  of 
the  will,  in  that  case,  the  words  "  any  increase  thereof  "  will  be 
found  much  more  suggestive  of  the  idea  above  mentioned  than 
are  the  words  here  under  consideration,  and  yet  they  were  given 
no  effect.  An  ambiguous  term  should  not  be  allowed  to  defeat 
a  wise  and  just  rule  of  construction. 

Perhaps  the  construction  here  adopted  is  not  the  only  one 
which  can  be  argued  for  with  some  show  of  reason.  I  think, 
however,  that  it  is  more  fair  in  ite  resulte,  and  in  better  accord- 
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ance  with  the  testator's  general  intent  than  any  other.  More- 
over, it  is  indirectly  in  harmony  with  decided  cases. 

It  may  be  observed,  that  the  will  makes  no  express  disposition 
of  Catharine's  original  share,  in  case  of  her  marriage.  While, 
in  that  event,  Robert  was  required  to  pay  her  the  $1,000,  his 
right  to  anything  more  than  a  share,  under  the  intestate  laws, 
of  what  she  would  have  to  forego,  is  left  wholly  to  implication. 
But  this  is  a  question  which  can  have  no  practical  interest  for 
him  or  any  one  else  unless  his  construction  be  the  correct  one. 

The  objection  to  the  jurisdiction  of  the  court,  set  up  in  the 
last  paragraph  of  the  answer,  is  met  by  the  act  of  May  9, 1889, 
P.  L.  146. 

And  now,  to  wit,  May  1, 1898,  the  answer  of  Robert  Jackson 
is  overruled  and  an  inquest  awarded. 

Error  oMiigned  was  decree  awarding  petition. 

Alfred  P.  Marshall^  with  him  John  M.  Buchanan^  and  Wm. 
A.  McConnel^  for  appellant. — The  whole  provision  of  the  will 
clearly  indicates  that  the  testator  contemplated  that  whatever 
went  to  Catharine  by  his  will  should  go  to  Robert  at  her  death 
or  marriage,  whenever  occurring,  and  not  in  the  event  of  their 
occurring  in  the  lifetime  of  the  testator :  Jessup  v.  Smuck,  16 
Pa.  827. 

The  event  to  which  the  contingency  is  coupled  in  this  clause 
is  not  the  death  of  Catharine,  an  event  that  was  inevitable ;  but 
the  marriage  of  Catharine,  an  event  that  was  not  inevitable,  an 
event  that  was  within  the  range  of  possibilities,  although  Cath- 
arine was  then  over  fifty  years  of  age. 

LauU  E.  Grim^  with  him  David  S,  Na%igle^  for  appellee. — The 
intent  of  the  testator  is  to  be  gathered  from  the  four  comers  of 
the  will  taken  as  a  whole :  Jauretche  v.  Proctor,  48  Pa.  466  , 
Thompson's  App.,  89  Pa.  86 ;  Wright's  App.,  89  Pa.  67 ;  Reek's 
App.,  78  Pa.  482 ;  Forsythe  v.  Foreythe,  108  Pa.  129 ;  Hunter's 
Est,  6  Pa.  97. 

In  the  construction  of  wills  the  law  in  doubtful  cases  leans 
in  favor  of  an  absolute  rather  than  a  defeasible  estate,  of  a  vested 
rather  than  a  contingent  one,  of  the  primary  rather  than  the 
secondary  intent,  of  the  first  rather  than  the  second  taker,  as  the 
principal  object  of  the  testator's  bounty :  Smith's  App.,  28  Pa. 
Vol.  clxxix— 6 
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9;  Etter's  App.,  28  Pa.  881;  Rewalt  v.  Ulrich,  28  Pa.  888; 
Letchworth's  App.,  80  Pa.  176 ;  Burd's  Ex'r  v.  Burd's  Adm'r, 
40  Pa.  182 ;  Womrath  et  al.  v.  McCormick,  51  Pa.  604 ;  Fahmey 
V.  Holeinger,  66  Pa.  888. 

A  devise  of  lands,  without  words  of  inheritance,  charged  with 
the  payment  of  a  sum  in  gross,  conveys  a  fee,  otherwise,  if  there 
be  plain  intent  that  the  estate  of  the  devisee  should  be  limited 
to  a  fee  tail :  Burkhart  v.  Bucher,  2  Binn.  466 ;  Dixon  v.  Ram- 
age,  2  W.  &  S.  142 ;  Harden  v.  Hays,  14  Pa.  91 ;  Coane  v.  Par- 
mentier,  10  Pa.  72;  Hinkle's  Appeal,  116  Pa.  490. 

In  construing  a  will,  the  circumstances  of  the  testator,  his 
family  and  the  amount  and  character  of  his  property,  should 
be  taken  into  consideration :  Postlethwaite's  App.,  68  Pa.  478 ; 
Markley's  Est,  182  Pa.  854. 

An  absolute  devise,  followed  by  a  proviso  that  if  the  devisee 
should  die  without  children,  grandchildren  or  wife  living,  then 
over,  conveys  an  unrestricted  estate  in  fee  to  the  first  taker : 
Biddle*s  Est,  28  Pa.  69;  King  v.  Frick,  186  Pa.  576;  Mitch- 
eU  V.  P.,  Ft  W.  &  C.  Ry.,  166  Pa.  646 ;  Stevenson  v.  Fox,  126 
Pa.  568 ;  Coles  v.  Ayers,  156  Pa.  197  :  McCormick  v.  McEUi- 
gott,  127  Pa.  280 ;  Hetrick  v.  Addams,  12  W.  N.  C.  867 ;  Bar- 
ker's Estate,  88  P.  L.  J.  17 ;  Mickley's  Appeal,  92  Pa.  614 ; 
Fitzwater's  Appeal,  94  Pa.  141 ;  Karker's  Appeal,  60  Pa.  141 ; 
Budd's  Estate,  49  L.  I.  602;  Waugh's  Appeal,  78  Pa.  48G ; 
Morrison  v.  Truby,  146  Pa.  640 ;  Stevenson's  Estate,  19  W.  N.  C. 
291 ;  Fahmey  v.  Holsinger,  66  Pa.  888 ;  Shirey  v.  Postlethwaite, 
72  Pa.  89 ;  Sheetz's  Appeal,  82  Pa.  218. 

Opinion  by  Mb.  Justice  Fell,  January  4, 1897 : 
Tn  the  case  of  Jessup  v.  Smuck,  16  Pa.  827,  relied  on  by  the 
appellant,  the  son  whose  estate  was  held  to  be  limited  was 
treated  in  the  will  as  living  at  a  period  subsequent  to  the  death 
of  the  testator,  and  the  terms  in  which  the  contingency  and 
limitation  were  expressed  were  considered  as  repelling  the  in- 
ference that  the  testator  contemplated  the  death  of  the  first 
taker  before  his  own.  The  principle  that  the  devise  of  a  fee 
absolute  in  the  first  instance  cannot  be  reduced  to  an  estate  for 
life  unless  the  intention  to  do  so  is  clear  is  recognized  in  the 
opinion,  and  the  case  is  not  in  conflict  with  the  rule  of  construc- 
tion so  often  stated  in  our  cases  from  Biddle's  Estate,  28  Pa.  69 
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to  Mitchell  v.  P.,  Ft  W.  &  C.  Ry.,  166  Pa.  645,  that  where  the 
gift  is  plainly  a  fee  simple  to  take  effect  immediately  in  posses- 
sion a  devise  over  in  case  of  the  death  of  the  first  taker  means 
his  death  in  the  lifetime  of  the  testator.  The  decision  of  the 
learned  judge  of  the  orphans'  court  is  in  harmony  with  the  gen- 
eral rules  of  construction,  and  with  the  act  of  April  8, 1888, 
which  provides  that  ^^  all  devises  of  real  estate  shall  pass  the 
whole  estate  of  the  testator  in  the  premises  devised,  although 
there  are  no  words  of  inheritance  or  perpetuity,  unless  it  appears 
by  a  devise  over,  or  by  words  of  limitation  or  otherwise  in  the 
will,  that  the  testator  intended  to  devise  a  less  estate."  The 
construction,  if  it  is  necessary  to  resort  to  the  established  rules, 
should  be  in  favor  of  the  first  rather  than  of  the  second  taker ; 
of  an  absolute  or  vested  estate  rather  than  of  a  defeasible  or 
contingent  one ;  of  a  general  or  primary  intent  rather  than  of  a 
particular  or  secondary  one :  Smith's  Appeal,  28  Pa.  9 ;  Etter's 
Estate,  28  Pa.  881;  Letchworth's  Appeal,  80  Pa.  175;  Wom- 
rath  V.  McCormick,  51  Pa.  504. 

This  construction,  we  think,  gives  effect  to  the  actual  intent. 
The  real  estate  devised  by  the  testator  to  his  daughter  was 
worth  about  S6,200.  The  stock  on  the  farm  was  owned  by  the 
son.  The  testator's  daughter  had  always  lived  with  him,  and 
for  ten  years  had  had  sole  charge  of  his  house.  Her  proportion 
of  the  charges  imposed,  the  payment  of  the  legacy  to  another 
son  and  the  maintenance  and  education  of  the  testator's  grand- 
son, amounted  to  more  than  the  value  of  a  life  estate  in  one 
half  of  the  &rm,  and  unless  this  construction  be  given  she  takes 
nothing  of  value  under  the  provisions  of  a  will  certainly  in- 
tended to  be  of  substantial  benefit  to  her.  The  implication 
arising  from  the  words  ^^  what  remains  "  is  that  she  had  an  un- 
limited power  of  disposal,  which  is  inconsistent  with  the  exist- 
ence of  a  valid  limitation  over.  In  the  first  instance  he  gives 
her  a  vested  estate  unlimited  in  point  of  duration,  and  that  the 
subsequent  provisions  were  meant  to  become  operative  only  in 
the  event  of  her  death  in  his  lifetime  is  quite  as  probable  as 
any  other  supposition.  There  is  at  least  no  clear  evidence  of  a 
contrary  intent,  and  the  law  regards  with  disfavor  conditions 
subsequent  divesting  or  reducing  a  vested  estate. 

The  assignments  of  error  are  overruled  and  the  order  of  the 
orphans'  court  is  affirmed  at  the  cost  of  the  appellant. 
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Mrs.  Ida  B.  Wherry  to  use  of  D.  L.  Rosensteel  v.  Mrs. 
Ida  B.  Wherry,  widow  and  administratrix  of  T.  T. 
Wherry,  deceased,  Maggie  E.  Wherry  and  Paul 
Wherry,  minor  children  of  T.  T.  Wherry,  deceased, 
and  his  heirs,  by  J.  M.  Leech,  guardian.  Appellants. 

Pntctice,  C.  P. — Attachment  execution — SubrogcUion — Equity. 

The  attachment  execution  of  an  attachment  creditor  is  his  sait  to  reach 
the  debt  alleged  to  be  due  to  his  debtor,  and  is  the  only  remedy  to  which 
the  law  entitles  him.  By  that  he  gets  a  judgment  against  his  debtor's 
debtor,  and  an  execution  according  to  his  judgment,  and  it  is  only  in  equity 
that  he  can  claim  subrogation  to  any  of  the  collateral  means  held  by  his 
debtor  for  securing  the  debt  attached. 

A  creditor  who  attaches  a  judgment  owned  by  his  debtor,  and  obtains 
judgment  against  the  garnishee,  cannot  subsequently,  without  having  pro- 
ceeded on  his  judgment  against  the  garnishee,  and  without  having  obtained 
a  special  order  of  court,  mark  the  judgment  in  favor  of  his  debtor  to  his 
own  use  and  issue  a  scire  facias  thereon  to  revive  it. 

Argued  Oct.  12, 1896.  Appeal,  No.  69,  Oct.  T.,  1896,  by  de- 
fendants, from  judgment  of  C.  P.  Armstrong  Co.,  Sept,  T.,  1898, 
No.  93,  on  yerdict'f or  plaintiff.  Before  Stebbbtt,  G.  J.,  Gbsek, 
Williams,  MoGollum,  Mitchell,  Dean  and  Fell,  JJ.  Re- 
versed. 

Scire  facias  to  revive  judgment.    Before  Raitbubn,  P.  J. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court 

[At  the  trial  defendants  counsel  objected  to  the  juiy  being 
sworn  in  the  case,  Mrs.  Ida  B.  Wherry  for  use  of  D.  L.  Rosen- 
steel,  as  the  name  of  D.  L.  Rosensteel  is  on  the  record  as  use 
plaintiff  without  authority  of  law,  and  also  objected  to  the  jury 
being  sworn  to  Paul  Wherry,  Maggie  Wherry  or  John  M.  Leech, 
guardian,  for  the  reason  that  there  had  been  neither  service  nor 
appearance  of  Paul  Wherry,  Maggie  Wherry  or  John  M.  Leech, 
guardian. 

The  Court :  "We  will  overrule  the  motion  as  to  the  first  part 
of  it  in  reference  to  the  use  plaintiff ;  and  the  other  part  of  the 
motion  we  will  sustain.  Let  the  jury  be  sworn  as  to  Mrs.  Ida  B. 
Wherry,  as  widow  and  administratrix  of  T.  T.  Wherry,  deceased, 
as  defendant.     We  will  grant  you  an  exception  and  sealed 

biii.]"[i] 
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The  court  charged  as  follows : 

[This  is  an  action  in  the  name  of  Mrs.  Ida  B.  Wherry  for  use 
of  D.  L.  Roeensteel  against  Mrs.  Ida  B.  Wherry,  widow  and 
administratrix  of  T.  T.  Wherry,  deceased.  Those  are  the  parties 
between  whom  the  issue  is  which  you  have  been  sworn  to  try. 

The  evidence  on  the  part  of  the  plaintiff  in  this  case  is  that 
D.  L.  Rosensteel  had  obtained  a  judgment  against  Ida  B. 
Wherry  as  administratrix  and  widow  of  T.  T.  Wherry,  she  being 
summoned  as  garnishee.  Ida  B.  Wherry  held  a  judgment  against 
T.  T.  Wherry.  D.  L.  Rosensteel  held  two  judgments  against 
Ida  6.  Wherry;  then  D.  L.  Rosensteel  issued  attachment  exe- 
cutions upon  these  two  judgments  he  had  against  Ida  B.  Wherry, 
and  summoned  Ida  B.  Wherry,  administratrix  and  widow  of 
T.  T.  Wherry,  as  garnishee ;  and  upon  the  issue  joined  in  these 
two  attachment  executions  judgments  were  obtained.  This  is 
a  scire  facias  upon  a  judgment  which  Ida  B.  Wherry  held  against 
T.  T.  Wherry ;  he  being  dead,  and  it  being  against  his  estate, 
she  being  substituted  as  administratrix  of  the  estate  of  T.  T. 
Wherry. 

Now,  under  the  evidence  submitted  before  you,  gentlemen, 
the  view  we  have  taken  of  the  law  in  this  case  is  that  it  would 
be  your  duty  to  return  a  verdict  in  favor  of  the  plaintiff  and 
against  Ida  B.  Wherry,  admimstratrix  of  T.  T.  Wherry,  deceased, 
in  the  amount  of  the  judgment  with  interest  from  the  date  of 
its  entry  up  until  the  present  time.  The  amount  of  the  judg- 
ment as  entered  was  $1,077,  and  it  bears  interest  from  the  17th 
day  of  October,  1882,  and  the  interest  upon  the  judgment  from 
that  date  up  until  the  present  time  amounts  to  $881.99,  making 
the  total  amount  of  the  judgment  $1,908.99.  It  would  be  your 
duty  under  the  evidence  to  return  a  verdict  in  favor  of  the  plain- 
tiff, and  against  Ida  B.  Wherry,  admimstratrix  of  T.  T.  Wherry, 
deceased,  for  that  amount.]  [2] 

Verdict  and  judgment  for  plaintiff  for  $1,908.88.  Defend- 
ants appealed. 

Errors  oMngned  among  others  were  (1,  2)  above  instruc- 
tions, quoting  them. 

W,  D.  Patton^  for  appellants. — It  is  only  in  equity  that  an 
attaching  creditor  can  claim  subrogation  to  any  of  the  col* 
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lateral  means  held  by  his  debtor  for  securing  the  debt  attached : 
Corson  v.  McAfee,  44  Pa.  288. 

A  judgment  for  an  entire  sum  payable  at  on^  time  cannot  be 
divided  by  an  assignment  of  part  thereof,  so  as  to  entitle  the 
assignee  to  separate  process  to  revive  or  enforce  payment  of  the 
part  assigned :  Hopkins  v.  Stockdale,  117  Pa.  865. 

A  writ  of  scire  facias  to  revive  a  judgment  should  follow  tiie 
original  in  amount,  the  date,  the  names  of  the  parties,  and  if 
there  is  a  failure  or  defect  in  any  of  these  respects,  it  is  fatal  on 
a  plea  of  nul  tiel  record:  Wood  v.  Codding,  134  Pa.  91; 
Landon  v.  Brown,  160  Pa.  688;  Act  of  February  24,  1834, 
P.  L.  77. 

M,  F.  Leason^  with  him  J.  W.  King^  for  appellee. — ^By  opera- 
tion of  law,  under  the  judgments  in  attachment,  the  judgment 
at  No.  122,  Sept.  T.,  1888,  was  appropriated  to  the  use  of  the 
appellee,  and  he  was  entitled  to  use  it  with  all  its  legal  inci- 
dents in  the  enforcement  of  the  collection  of  the  debt  due  him : 
Fitzsimmons'  App.,  4  Pa.  248 ;  Reed  v.  Penrose's  Executrix, 
86  Pa.  214 ;  Ernst's  Est.,  164  Pa.  87. 

The  judgment  being  entered  in  the  lifetime  of  T.  T.  Wherry 
remains,  as  to  lien,  indefinite  without  revival  against  his  heirs 
and  devisees:  Shannon  v.  Newton,  132  Pa.  876;  Brown's 
App.,  91  Pa.  486;  McCahan  v.  Elliott,  108  Pa.  684;  Colen- 
burg  V.  Venter,  178  Pa.  113. 

The  objection  made  by  appellants  to  the  praecipe  and  writ  is 
without  foundation.  The  writ  warned  the  administratrix  to 
appear  and  to  show  cause  why  she  should  not  be  substituted, 
and  why  the  judgment  should  not  be  revived  et  quare  execu- 
tionem  non :  McCabe  v.  U.  S.,  4  Watts,  326 ;  Wallace's  Admr. 
V.  Holmes,  40  Pa.  427. 

Opinion  by  Mb.  Justice  MoColluh,  January  4, 1897 : 
Ida  B.  Wherry,  on  the  10th  day  of  July,  1888,  obtained  a 
judgment  against  T.  T.  Wherry,  her  husband,  who  died  on  the 
26th  of  April,  1884,  without  having  paid  the  judgment,  or  any 
part  of  it.  liCtters  of  administration  upon  his  estate  were 
issued  to  her,  and  J.  W.  Leach  was  appointed  guardian  of  his 
minor  children.  On  the  6th  of  January,  1889,  Ida  B.  Wheny 
gave  her  note  to  D.  L.  Rosensteel  for  $818  on  which  he 
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entered  a  judgment  against  ber.  On  the  4tb  of  June,  1890,  he 
obtained  another  judgment  against  her  for  $323.58,  and  on  the 
same  day  he  issued  an  attachment  execution  upon  each  judg- 
ment, and  summoned  Ida  B.  Wheny,  administratrix  of  T.  T. 
Wherry,  deceased,  as  garnishee.  In  each  attachment  proceed- 
ing there  was  a  verdict  and  judgment  against  the  gamishee 
for  the  sum  due  the  plaintiff  on  his  judgment  against  the  defend- 
ant, the  execution  issued  thereon  to  be  levied,  etc.,  in  accord- 
ance with  the  established  procedure  in  such  cases ;  Bonnafen 
V.  Thompson,  83  Pa.  460,  and  Hartley  v.  White,  94  Pa.  31. 
The  judgments  against  the  garnishee  were  based  upon  the 
indebtedness  of  the  estate  to  Ida  B.  Wheny  on  her  judgment 
against  the  decedent.  On  the  8th  of  July,  1893,  Rosensteel's 
attorneys  filed  a  praecipe  for  a  sci.  fa.  on  the  last  mentioned 
judgment,  naming  Ida  B.  Wherry,  for  use  of  D.  L.  Rosensteel, 
as  plaintiff,  and  the  administratrix  and  minor  children  of  T.  T. 
Wherry,  deceased,  as  defendants.  The  sci.  fa.  was  issued,  and 
Ida  B.  Wherry,  admimstratrix  aforesaid,  appeared  in  answer  to 
it  and  alleged  inter  alia  that  the  issuance  of  it  was  unwarranted. 
This  presented  we  think  the  important  and  controlling  ques- 
tion in  the  case.  The  court  deeming  the  defense  made  as  insuf- 
ficient^  instructed  the  jury  that  it  was  their  duty  to  find  for  the 
plaintiff  the  sum  of  $1,908.99.  They  did  as  instructed,  and 
judgment  was  entered  on  the  verdict  for  that  amount.  Rosen- 
steel  was  not  subrogated  to  the  rights  of  the  plaintiff  in  the 
judgment,  or  authorized  to  issue  any  process  upon  it,  by  any 
order  of  court  Unless  the  attachment  proceedings  above  recited 
clothed  him  with  authority  to  substitute  himself  as  use  plaintiff 
in  the  judgment,  and  to  enter  and  prosecute  a  suit  for  the  revi- 
val and  collection  of  it,  the  judgment  appealed  from  should  be 
reversed,  and  the  proceedings  which  resulted  in  it  should  be 
set  aside.  It  is  claimed  by  his  counsel  that  his  judgments 
against  the  garnishee  furnished  a  sufficient  warrant  for  the  insti- 
tution of  the  suit,  and  naming  him  as  use  plaintiff  in  it.  Fitz- 
sinmions'  Appeal,  4  Pa.  248,  and  Reed  v.  Penrose's  Executrix, 
86  Pa.  214,  are  cited  as  authority  for  this  claim.  Neither  of 
them  however  decides  the  question  before  us.  In  the  former 
case  the  question  arose  on  the  distribution  of  the  proceeds  of  a 
sheriff's  sale  of  the  properly  of  Baldwin,  who  was  Fitzsimmon's 
debtor.    The  contest  was  between  Fitzsimmons  and  his  credi- 
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tor  who  had  obtained  a  judgment  against  him  and  issued  an 
attachment  execution  thereon  in  which  he  recovered  judgment 
against  Baldwin  as  garnishee.  It  did  not  involve  the  control 
of  Fitzsimmons'  judgment  against  Baldwin,  nor  tiie  right  of 
the  attaching  creditor  to  substitute  himself  as  plaintiff  in  it, 
and  issue  process  upon  it.  There  is  nothing  in  Reed  v.  Penrose, 
executrix,  supra,  which  supports  the  appellee's  contention,  or 
affects  the  question  presented  by  this  appeal.  In  Corson  v. 
McAfee,  44  Pa.  288,  Lowbib,  C.  J.,  referring  to  the  rights  of 
the  attaching  creditor  said:  ^^His  attachment  is  his  suit  to  reach 
the  debt  alleged  to  be  due  to  his  debtor,  and  iliat  is  the  only 
remedy  to  which  the  law  entitles  him.  By  that  he  gets  a  judg- 
ment against  his  debtor's  debtor,  and  an  execution  according  to 
his  judgment,  and  it  is  only  in  equity  that  he  can  claim  subro- 
gation to  any  of  the  collateral  means  held  by  his  debtor  for 
securing  the  debt  attached."  This  appears  to  us  as  a  true  and 
correct  statement  of  the  position  and  rights  of  the  attaching 
creditor.  The  statute  which  gives  him  the  attachment  gives 
him  in  express  terms  process  for  the  enforcement  of  the  judg- 
ment he  obtains  in  it.  It  contemplates  the  employment  of  this 
process  before  resorting  to  a  suit  upon  the  book  account,  note 
or  judgment  which  his  debtor  has  against  the  garnishee.  Ordi- 
narily the  execution  process  given  by  it  is  adequate  for  the 
accomplishment  of  his  purpose  in  issuing  the  attachment.  If 
subrogation  to  the  rights  of  his  debtor  in  the  judgment  which 
the  latter  holds  against  the  garnishee  is  necessary  for  his  pro- 
tection, he  should  apply  to  the  court  for  it,  and  notify  the 
plaintiff  of  tiie  application.  He  cannot,  of  his  own  volition 
mark  the  judgment  for  his  use  and  issue  process  upon  it.  There 
is  nothing  in  the  record  before  us  which  shows  that  an  execu- 
tion was  issued  on  the  judgment  obtained  against  the  garnishee 
in  the  attachment  proceeding,  or  that  the  judgment  could  not 
have  been  collected  by  it. 

The  judgment  is  reversed,  and  the  precipe  and  all  proceed- 
ings thereunder  are  set  aside. 


Digitized  by  VjOOQIC 


REAGLB  et  al.  v,  REAGLE,  Appellant  89 

1897.]  Syllaboft— Charge  of  Court. 

Miles  Reagle,  Newton  Reagle,  James  Reagle,  John 
Reagle,  J.  W.  Bates  and  Maria  Bates,  his  wife,  in 
right  of  said  wife,  Lynus  Harnett  and  Rachel  Har- 
nett, his  wife,  in  right  of  said  Wife,  Solomon  Foust 
and  Barbea,  his  wife,  in  right  of  said  wife,  v,  Henry 
Reagle,  Appellant. 

Husband  and  wife^Deed—Oift. 

A  husband  may  not  only  convey  directly  to  his  wife  for  a  yalaable  eon- 
sideradon,  bat  he  may  also  convey  to  her  as  a  gift,  when  not  prejudicial 
to  his  creditors. 

Busband  and  wife^Deed— Adverse  possession. 

Where  a  husband  has  invested  his  wife  with  the  title  to  his  land  he  can- 
not, while  they  are  living  up^in  the  land,  have  possession  adverse  to  hers 
or,  by  the  payment  of  taxes  upon  it,  impair  her  title  to  it. 

Husband  and  wife— Joint  occupancy— Act  of  April  22, 1856. 

The  act  of  April  22,  1856,  P.  L.  532,  is  not  applicable  to  a  case  where  a 
husband  has  conveyed  land  to  his  wife,  and  subsequently  lived  on  the  land 
with  his  wife,  and  paid  the  taxes  thereon. 

Argued  Oct  13,  1896.  Appeal,  No.  98,  Oct  T.,  1896,  bj' 
defendaDt,  from  judgment  of  C.  P.  Mercer  Co.,  Jan.  T.,  1896, 
No.  21,  on  verdict  for  plaiutifffl.  Before  Stebbbtt,  C.  J.,  Green, 
WiiiLiAHS,  MoCoLLUK,  MiTCHBLii,  Dban  and  Fell,  JJ.  Af- 
firmed. 

Ejectment  for  land  in  West  Salem  township.  Before  Mil- 
ler, P.  J. 

The  &ctB  appear  by  the  charge  of  the  court  which  was  as 
follows : 

The  controversy  in  this  case  is  over  a  tract  of  land  situated  in 
West  Salem  township,  Mercer  county,  containing  fifty-two  acres 
and  tiiirty-two  perches,  or  thereabouts.  From  the  evidence  it 
appears  tliat  one  Thomas  Campbell,  on  the  25th  of  November, 
1848,  made  and  delivered  to  John  Reagle  a  deed  for  a  tract  of 
land,  containing  in  its  boundaries  the  land  in  dispute,  wldch 
deed  was  recorded  on  June  24,  1844,  in  the  proper  office  in 
Mercer  county.    The  evidence  shows  that  soon  after  the  making 
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of  this  deed  John  Beagle  went  into  the  possession  of  the  land 
and  remained  in  the  occupancy  of  it  until  some  time  in  1882 ; 
that  while  in  the  occupancy  of  said  land,  to  wit,  on  the  14th  of 
May,  1858,  he  made  and  executed  a  deed  to  Catherine  Beagle, 
his  wife,  for  the  land  in  dispute.  This  deed  was  put  upon 
record  in  the  proper  office  in  Mercer  county,  the  24th  of  Decem- 
ber, 1858.  After  the  date  of  this  deed  John  Beagle  and  Cath- 
erine Beagle  continued  to  live  together  as  husband  and  wife 
and  in  the  occupancy  and  possession  of  the  land  in  controversy 
up  until  the  16th  day  of  September,  1880,  when  Mrs.  Beagle 
died.  John  Beagle  continued  in  the  possession  of  said  land 
after  her  death,  up  until  some  time  in  1882,  when  it  seems  that 
the  defendant  went  into  possession,  or  took  possession  of  it  in 
some  manner.  On  the  21st  day  of  October,  1894,  John  Beagle 
died  intestate  and  left  to  survive  him  eight  children.  Seven  of 
these  eight  children  are  the  plaintifEs  in  this  suit,  and  the 
defendant,  Henry  Beagle,  is  the  eighth  child ;  he  being  in  the 
possession  of  this  land  and  claiming  to  own  it  as  his  own.  The 
other  seven  children,  who  are  the  plaintiffs  in  this  suit,  brought 
their  action  of  ejectment  on  the  28th  day  of  September,  1895,  to 
recover  the  undivided  seven  eighths  of  the  land.  It  is  contended 
by  the  defendant  that  the  deed  of  John  Beagle  to  Catherine 
Beagle,  being  made  direct  from  the  husband  to  the  wife,  passed 
no  title  to  her,  and  that  it  is  incumbent  upon  her  to  show  that  she 
paid  the  consideration  mentioned  in  the  deed  from  money  belong- 
ing to  her  own  separate  estate.  If  this  were  a  controversy 
between  the  creditors  of  John  Beagle  and  Catherine  Beagle,  or 
tiie  heirs  of  Catherine  Beagle,  that  would  be  true.  Then  it 
would  be  incumbent  upon  Catherine  Beagle,  or  those  claiming 
under  her,  to  show  that  she  had  paid  a  valuable  consideration 
for  the  land.  But  this  is  a  controversy  between  the  children  or 
heirs  of  John  Beagle  and  Catherine  Beagle,  and,  as  between 
them,  we  hold  that  it  is  not  necessary  for  Catherine  Beagle  to 
show  affirmatively  that  she  paid  any  consideration  for  the  land 
whatever.  John  Beagle,  under  the  law,  could  make  a  deed  for 
this  land  direct  to  his  wife  without  any  consideration  at  all. 
And  as  to  the  consideration  mentioned  in  the  deed,  the  $800, 
the  fact  that  he  acknowledged  the  receipt  of  that  amount  in  the 
deed,  and  the  fact  that  he  receipted  by  his  own  hand  for  the 
amount  in  the  deed,  is  prima  facie  evidence  of  the  fact  that  she 
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paid  for  it.  But  it  is  immaterial  whether  she  paid  for  it  or  not. 
He  had  a  right  to  make  a  gift  to  her  not  only  of  the  land,  but 
of  the  consideration  money,  and  when  he  conveyed  the  land  to 
her,  and  mentioned  the  amount  of  1^300  as  the  consideration,  the 
deed  would  be  good  if  she  paid  him  nothing.  If  that  fact  was 
proved  it  would  avail  nothing ;  because,  not  being  in  debt,  and 
there  being  no  evidence  that  this  deed  was  made  to  cheat, 
defraud,  hinder  or  delay  any  of  his  creditors,  he  had  a  right  to 
make  a  gift  to  her  of  the  purchase  money,  and  therefore  in  any 
aspect  of  the  case  the  deed  from  John  Reagle  to  Catherine 
Beagle  would  be  good  in  law.  So  then  this  case  stands  before 
you,  from  the  deed  that  was  offered  in  evidence  by  the  plain- 
tiBa  of  May  14, 1858  from  John  Reagle  to  Catherine  Reagle,  as 
placing  the  title  to  the  land  in  controversy  in  Catherine  Reagle. 
It  was  contended  by  the  defendant  that  in  as  much  as  she  never 
took  any  actual  possession  of  the  land,  or  exercised  any  acts  of 
ownership  over  it,  or  publicly  proclaimed  and  announced  that 
the  land  was  her  own,  and  that  more  than  thirty  years  having 
elapsed  since  the  year  1858,  when  her  right  of  entry  accrued, 
and  before  this  suit  was  brought,  that  therefore  the  plaintifb 
cannot  recover.  But  she  was  the  wife  of  John  Reagle,  she  was 
living  with  her  husband  upon  the  land  at  the  time  the  deed  was 
made.  She  took  all  the  possession  of  the  land  she  could  take ; 
she  put  her  deed  upon  record,  which  was  notice  to  all  persons. 
If  John  Reagle  was  in  court  asking  to  have  this  deed  declared 
void  because  it  was  made  by  him  direct  to  the  wife,  and  with- 
out any  consideration,  this  court  would  not  aid  him.  It  is  weU 
settled  law  that  a  deed  from  husband  to  wife  must  be  taken 
most  strongly  against  the  husband.  It  is  a  principle  of  law, 
always  applied,  that  a  deed  made  by  one  to  another  must  be 
taken  most  strongly  against  the  grantor.  So  that  I  say  to  you 
this  deed  was  good,  and  passed  a  good  title  to  Catherine  Reagle, 
and  she,  having  put  her  deed  upon  record  and  remained  in  pos- 
session of  the  land  up  until  the  date  of  her  death,  and  having 
died  intestate,  the  land  passed  to  her  heirs.  So  the  husband 
would  be  entitled  to  the  title  by  curtesy  which  gave  him  abso- 
lute ownership  and  control  of  the  land  during  his  lifetime,  and 
up  until  the  21st  of  October,  1894,  when  he  died.  He  had  the 
right  to  the  use  and  occupancy  of  that  land  against  the  children 
of  himself  and  Catherine  Reagle,  and  no  suit  could  have  been 
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instituted  by  any  one  of  the  children,  or  all  of  them,  to  recover 
possession  of  this  land  until  after  his  deatli.  On  his  death,  the 
fee  haying  vested  in  his  children  on  the  16th  of  September, 
1880,  her  heirs  were  entitled  to  this  land.  Henry  Reagle,  the 
defendant,  is  in  possession  of  the  whole  of  it,  and  claims  the 
whole  of  it ;  the  other  seven  children  assert  that,  as  the  children 
and  heirs  of  Catherine  Reagle,  they  are  entitled  to  seven  eighths 
of  it 

There  being  no  dispute  but  that  plaintifb  are  the  seven 
children  of  Catherine  Reagle,  I  say  to  you,  that  under  the  deed 
of  John  Reagle  to  Catherine  Reagle,  heretofore  referred  to,  she 
having  died  intestate,  and  her  husband  having  died  the  2l8t  of 
October,  1894,  and  this  suit  not  having  been  brought  until  Sep- 
tember 28, 1895,  nearly  a  year  after  his  death,  that  the  plaintiffs 
are  entitled  to  recover  seven  eighths  of  this  land.  [Tou  will 
therefore,  under  the  instructions  of  the  court,  render  a  verdict 
for  the  plaintifb  for  seven  eighths  of  the  land  in  dispute.]  [6] 

Verdict  and  judgment  for  plaintiffs.    Defendant  appealed. 

Error  assigned  among  others  was  binding  instructions  for 
plaintiff. 

L.  Kuder^  with  him  E,  P.  CKllespie  and  W,  C,  Pettit,  for 
appellant. — ^When  plaintifb  had  established  their  title  in  a  com- 
petent manner  the  defendant  was  required  to  enter  upon  his 
defense,  but  not  until  then.  It  was  necessary  for  the  plaintiffs 
to  show  seisin  of  their  ancestor,  Catherine  Reagle. 

Though  a  deed  be  invalid  to  convey  titie,  it  may  be  given  in 
evidence  to  show  the  character  of  the  possession  where  the 
party  relies  on  the  statute  of  limitations :  McCoy  v.  Dickenson 
College,  5  S.  &  R.  264. 

In  an  action  of  ejectment  the  tax  books  and  the  receipts  for 
the  payment  of  taxes  on  the  land  sought  to  be  recovered  are 
evidence :  Vastinder  v.  Wager,  6  Pa.  889 ;  McClure  v.  Jones, 
121  Pa.  660. 

The  act  of  April  22, 1866,  interposes  a  complete  bar  to  plain- 
tiffs' recovery  in  this  case :  Updegrove  v.  Blum,  117  Pa.  269 ; 
Hunt  V.  Wall,  76  Pa.  418 ;  Hogg  v.  Ashman,  88  Pa.  80. 

W.  W,  Mborej  with  hiin  J.  M.  Campbelly  for  appellees. — 
When  both  parties  claim  under  a  common  source  of  title, 
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neither  need  go  farther  baok  than  such  title :  Clark  y.  Trindle, 
52  Pa-  492;  Jones  v.  Bland,  116  Pa.  190. 

The  recital  and  receipt  in  the  deed  are  prima  facie  evidence 
of  payment  of  consideration  money  by  the  wife.  If  it  were 
even  shown  that  the  husband  paid  tiie  purchase  money,  it 
would  not  affect  her  title ;  the  presumption  would  be  that  it 
was  intended  as  a  gift  from  him  to  her :  Thompson  v.  Allen, 
108  Pa.  48;  Coates  v.  Gerlach,  44  Pa.  43;  Morris  v.  Ziegler, 
71  Pa.  450;  BadeD's  App.,  87  Pa.  510. 

The  court  did  not  err  in  holding  that  the  act  of  April  22, 
1856,  was  not  applicable  to  the  case  on  trial. 

Opinion  bt  Mb.  Justicb  MoCollum,  January  4, 1897 : 
The  parties  to  this  suit  are  the  children  of  John  and  Cather- 
ine Beagle  deceased.  The  dispute  between  them  relates  to  the 
title  of  the  land  described  in  the  summons.  The  plaintifb  claim 
to  have  title  to  an  undivided  seven  eighths  of  the  land,  and 
defendant  claims  to  have  title  to  the  whole  of  it.  In  1843 
Thomas  Campbell  conveyed  this  land  to  John  Reagle  who  went 
into  possession  of  it  the  foUowing  spring  and  subsequently,  by 
deed  dated  May  14, 1858,  and  recorded  on  the  24th  of  Decem- 
ber of  that  year,  he  conveyed  it  to  Catherine  Reagle,  his  wife. 
He  and  his  wife  lived  upon  this  land  from  the  time  he  went 
into  possession  of  it,  as  above  stated,  until  her  death  in  Sep- 
tember, 1880.  That  John  Reagle  had  a  valid  title  to  the  land 
when  he  made  the  deed  to  his  wife  is  undisputed.  That  deed, 
if  valid,  passed  his  title  to  her.  The  deed  recited  a  considera- 
tion of  t300,  and  contained  an  acknowledgment  of  the  re- 
ceipt of  it.  It  was  not  fraudulent  as  to  creditors  because  the 
grantor  had  none.  **  A  husband  may  not  only  convey  directly 
to  his  wife  for  a  valuable  consideration,  but  he  may  also  convey 
to  her  as  a  gift  when  not  prejudicial  to  his  creditors : ''  Thomp- 
son V.  AUen,  103  Pa.  48.  There  can  be  no  doubt  that  under  the 
decisions  of  this  court  applicable  to  the  undisputed  facts,  the  title 
of  John  Reagle  passed,  by  his  deed  of  May  14, 1858,  to  his  wife. 
The  deed  when  recorded  was  notice  of  her  title,  and  thenceforth 
the  possession  of  the  land  was  as  effectually  hers  as  if  she  had 
owned  it  when  they  entered  and  made  their  home  upon  it.  The 
husband  having  invested  his  wife  with  title  to  the  land,  could 
not,  while  they  were  living  upon  it,  have  a  possession  adverse 


Digitized  by  VjOOQIC 


94  REAGLE  et  al.  v.  REAGLE,  Appellant 

Opinion  of  the  Court.  [179  Pa. 

to  hers,  or,  hy  the  payment  of  taxes  upon  it  impair  her  title  to 
it.  ^^  As  the  possession  of  the  husband  and  wife  is  at  best  equiy- 
ocal,  neither  can  rely  upon  the  possession  to  prove  acquisi- 
tion of  title  from  the  other,  and  a  wife  can  assert  her  title  even 
to  property  which  she  has  allowed  her  husband  to  have  taxed 
in  his  own  name ;  and  this  is  because  it  is  the  policy  of  the  law 
to  encourage  the  trust  and  intimacy  of  the  marriage  relation. 
And  there  is  no  such  thing  as  adverse  possession  as  between 
husband  and  wife  as  long  as  they  cohabit : "  9  Am.  &  Eng. 
Ency.  of  Law.  808. 

The  plaintiffs  claim  the  land  as  heirs  of  Catherine  Reagle, 
and  the  defendant  claims  it  as  grantee  of  John  Reagle.  But 
the  deed  on  which  the  defendant  relied  was  made  twenty-four 
years  after  John  had  conveyed  the  land  to  Catherine,  and  when 
his  only  interest  in  it  was  as  tenant  by  the  curtesy.  It  was  a 
life  interest  which  expired  on  his  death  in  November,  1894. 
The  defendant  offered  what  purported  to  be  a  deed  from  Cath- 
erine Reagle  to  John  Reagle,  but  as  it  was,  under  the  well  set- 
tled law  of  this  state,  absolutely  void  and  without  effect  upon 
her  title,  it  was  properly  rejected.  He  also  offered  a  deed  from 
John  and  Catherine  Reagle  to  Rachel  Reagle  which  was  rejected 
because  it  did  not  include  the  land  in  suit. 

We  agree  with  the  learned  court  below  that  the  act  of 
April  22, 1856,  is  not  applicable  to  the  facts  of  this  case.  We 
discover  no  error  in  the  rulings  complained  of,  and  we  therefore 
overrule  all  the  specifications. 

Judgment  affirmed. 


Wm.  D.  Wallace  v.  David  Jameson,  Sarah  G.  Thread- 
well,  and  AUiene  W.  Threadwell,  Appellants. 

PraeUoey  C.  P.—PracUoe^  8.  C, — GerUorari^Quashing  array  of  Jurors, 
Where  the  defendants  in  an  action  of  trespass  take  out  a  writ  of  certiorari 
from  the  Supreme  Court,  and  while  the  writ  is  in  their  hands,  move  the 
court  below  to  quash  the  array  of  Jurors,  they  submit  their  ease  to  the 
jurisdiction  of  court  after  the  issue  of  the  certiorari,  and  are  in  no  position 
to  say  that  the  record  has  been  removed,  and  the  oourt  is  without  author- 
ity to  proceed. 
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CefHorari—Quaahing  writ^Ohange  of  venue—Quashing  array  of  Jurors 
—Flea  in  abaiement. 

In  an  action  of  trespass  the  defendant,  before  final  jadgment,  is  not  enti- 
tled to  a  certiorari  from  the  Supreme  Court  to  review  dilatory  motions 
such  as  for  change  of  yenue,  to  quash  the  array  of  jurors,  a  plea  in  abate- 
ment to  the  jurisdiction  of  the  court  as  constituted,  as  such  matters  are 
mere  interlocutory  steps  in  the  course  of  a  common  law  action.  He  must 
wait  until  he  is  aggrieved  by  a  final  judgment  and  bring  the  whole  case 
here  at  the  same  time.    Per  Mitchell,  J. 

Certiorari— AUowance  of— Special  allocaiur. 

Prior  to  final  judgment  a  writ  of  certiorari  cannot  issue  without  an 
allocatur.  It  is  not  a  writ  of  right  unless  made  so  by  statute,  and  in 
theoiy  at  least,  must  always  be  allowed  specially,  The  cases  in  which 
tiiis  requirement  is  commonly  regarded  as  merely  formal,  are  limited  to 
writs  for  purposes  of  review  only  after  judgment. 

Argued  Oct.  18, 1896.  Appeal,  No.  110,  Oct.  T.,  1896,  by 
defendants,  from  orders  of  C.  P.  Lawrence  Co.,  Dec.  T.,  1894, 
No.  54,  upon  various  interlocutory  motions.  Before  Stbr- 
BBTT,  C.  J.,  Gbeen,  Williams,  MoColltth,  Mitohsll,Dbak 
and  Fell,  JJ.    Certiorari  quashed. 

Trespass  for  libel. 

From  the  record  it  appeared  that  the  suit  was  begun  on  Octo- 
ber 26, 1894.  The  plaintiff  in  the  suit  Is  the  president  judge 
of  Lawrence  county.  On  May  1, 1896,  he  certified  of  record 
that  he  was  disqualified  to  hear  the  case  and  referred  it  to 
Judge  Milleb  of  the  35th  district.  On  May  25, 1896,  a  peti- 
tion for  t^hange  of  venue  was  presented  by  defendants  to  Judge 
Wallace,  who  directed  it  to  be  presented  to  Judge  Milleb. 

(1)  It  was  presented  to  Judge  Milleb,  who  overruled  it. 

(2)  On  the  same  day  defendants  filed  a  plea  to  the  jurisdiction 
of  the  court,  alleging  that  Judge  MHiLEB  was  disqualified  by 
reason  of  a  certain  letter  which  he  had  written,  which  was 
quoted  in  the  plea.  The  court,  through  Judge  Milleb,  over- 
ruled the  plea.  (8)  On  the  same  day  the  defendants  moved 
challenging  the  array  of  jurors,  on  the  ground  that  Judge  Wal- 
lace had  participated  in  drawing  the  jurors.  Judge  Milleb 
overruled  the  motion.  (4)  At  8:20  P.  M.  on  the  same  day  a 
writ  of  certiorari  was  issued  from  the  Supreme  Court,  without 
any  allocatur.  At  8:40  P.  H.  upon  the  same  day  the  defendants 
filed  the  following  plea:  "Now,  May  26, 1896,  before  jury  is 
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sworn,  defendants,  by  their  attorneys,  plead  specially  to  the 
jurisdiction  of  this  court  to  proceed  in  the  trial  of  this  cause, 
and  in  support  thereof  show  that  a  writ  of  certiorari  has  been 
issued  by  the  Supreme  Court  and  filed  in  this  case,  removing  the 
record  in  this  case  out  of  this  court  to  the  Supreme  Court.'' 
The  plea  was  overruled.  (5) 

Erron  assiffned  were,  (1-5)  above  orders,  quoting  them. 

2>.  J5.  Kurtz  and  J.  Nonnan  Martin^  with  them  L,  T.  Kurtz, 
for  appellants. — When  proceedings  are  not  according  to  the 
course  of  the  common  law  no  writ  of  error  lies.  A  certiorari 
to  such  proceedings  will,  however,  bring  up  the  record  which 
may  be  reviewed  so  far  as  to  ascertain  whether  the  court  below 
had  jurisdiction,  and  whetlier  its  proceedings  were  regular: 
Barnes  v.  Com.,  11  W.  N.  C.  375. 

The  Supreme  Court  possesses  an  inherent  power  to  revise  the 
proceedings  of  all  inferior  jurisdictions,  in  order  to  correct 
errors  on  their  face,  but  not  to  rejudge  their  judgments  on  the 
merits  by  certiorari :  Carpenter's  Case,  14  Pa.  486 ;  Kimber  v. 
Schuylkill  Co.,  20  Pa.  866;  Bauer  v.  Angeny,  100  Pa.  429; 
Pa.  R.  R.  V.  Lutheran  Congregation,  53  Pa.  446 ;  In  re  Grand 
Lodge,  110  Pa.  618 ;  Appeal  of  Com'rs  of  Northampton  Co., 
67  Pa.  462 ;  Com.  v.  Balph,  111  Pa.  865 ;  Parks  v.  Watts,  112 
Pa.  4. 

Defendants  claim  that  the  certiorari  becomes  operative  only 
from  the  time  it  is  filed  in  the  court  to  which  it  is  directed : 
Miles  V.  O'Hara,  1  S.  &  R.  82. 

The  usual  effect  of  a  certiorari  is  to  stay  the  proceedings  of 
the  inferior  jurisdiction.  Such  likewise  is  the  usual  effect  of  a 
writ  of  error:  Grubb  v.  Fox,  6  Binney,  460;  DeCoursey  v. 
Guar.  &  Trust  Co.,  81  Pa.  217 ;  Graver  v.  Fehr,  89  Pa.  460; 
Taylor  v.  Breisch,  8  Pa.  C.  C.  286. 

B.  A.  WintemiU^  with  him  John  O.  McCanahy^  W.  I£.  Falls 
and  E.  M.  Underwood^  for  appellee. — The  appellee  respectfully 
submits  that  the  writ  of  certiorari  issued  in  this  case  ought  to 
be  quashed,  and  in  support  of  this  position  suggests  (a)  that 
the  proceedings  were  according  to  the  course  of  the  common 
law.     (i)  There  is  no  final  judgment  in  the  case.     (<;)  The 
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writ  was  not  allowed,  (d)  After  the  issuing  of  the  writ  and 
before  the  filing  thereof  in  the  court  below  the  defendants  sub- 
mitted themselves  to  the  jurjsdiction  of  the  court  and  took  part 
in  the  proceedings:  Hagerty's  Case,  4  Watts,  806;  Com.  v. 
Beaumont,  4  Rawle,  866 ;  Aurentz  v.  Porter,  48  Pa.  885 ;  Road 
in  Selin's  Grove,  2  S.  &  R.  419;  Chase  v.  MiUer,  41  Pa.  408; 
Union  Canal  Co.  v.  Keiser,  19  Pa.  184;  Bain  v.  Funk,  61  Pa. 
185 ;  Holland  v.  White,  120  Pa.  228 ;  Fowler  v.  Lindsey,  8  D. 
411 ;  Young's  Petition,  9  Pa.  215 ;  3  Am.  &  Eng.  Ency.  of  Law, 
63 ;  I  >nnell  v.  Guffey,  155  Pa.  38. 

Opinion  by  Mb.  Justice  Mitchell,  January  4, 1897 : 
It  would  be  sufficient  to  dismiss  this  writ  for  the  reason  given 
by  the  learned  judge  below,  in  refusing  to  regard  it  as  a  super- 
sedeas, that  the  appellants  had  taken  it  out  and  had  it  in  their 
hands  when  they  moved  the  court  below  to  quash  the  array  of 
jurors,  and  having  thus  submitted  their  case  to  the  jurisdiction 
of  the  court  after  the  issue  of  this  writ,  they  are  in  no  position 
to  say  now  that  the  record  had  been  removed,  and  the  court 
was  without  authority  to  proceed.  The  decisions  which  hold 
that  the  record  is  to  be  treated  as  removed  only  from  the  time 
of  actual  filing  of  the  writ  in  the  court  below,  and  not  from  the 
time  of  issue  out  of  the  office  of  this  court,  were  intended  to 
save  the  action  of  the  court  in  the  cause  while  the  record  is 
still  actually  there,  and  the  court  has  no  official  knowledge  of 
the  order  for  its  removal.  They  have  no  application  to  such  a 
case  as  this. 

But  tlie  writ  must  be  quashed  on  broader  grounds.  It  is  not 
the  appropriate  remedy,  and  it  was  issued  prematurely  without 
allowance.  The  suit  was  a  common  law  action  for  libel.  During 
its  progress,  before  its  actual  call  for  trial  by  the  jury,  various 
dilatory  motions  were  made,  for  change  of  venue,  to  quash  the 
array  of  jurors,  a  plea  in  abatement  to  the  jurisdiction  of  the 
court  as  then  constituted,  etc.  These  matters  are  not  ordinary 
subjects  of  certiorari.  It  is  true  they  are  regulated  by  statute, 
and  that  certiorari  is  the  proper  writ  to  review  proceedings  out 
of  the  course  of  the  common  law,  but  these  matters  were  not 
statutory  proceedings  in  that  sense,  but  mere  interlocutory  steps 
in  the  course  of  a  common  law  action.  It  has  never  been  held 
that  a  party  can  bring  his  case  to  this  Court  piecemeal  in  this 
Vol.  clxxix — 7 
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way,  merely  because  some  of  the  preliminaries  to  the  trial  have 
been  regulated  by  statute  somewhat  at  variance  with  ancient 
common  law  forms.  If  a  defendant  could  have  the  case  re- 
viewed in  this  way  at  every  step,  he  could  delay  the  plaintiff 
indefinitely,  and  load  this  Court  with  matters  that  belong  to  the 
tribunals  of  first  instance.  He  must  wait  until  he  is  aggrieved 
by  a  final  judgment,  and  bring  the  whole  case  here  at  the  same 
time. 

The  certiorari  moreover  Mras  issued  without  an  allocatur.  It 
is  not  a  writ  of  right  unless  made  so  by  statute,  Am.  &  Eng. 
Ency.  of  Law,  tit.  Certiorari,  sec.  5,  and  in  theory  at  least  must 
always  be  allowed  specially.  While  this  requirement  is  com- 
monly regarded  as  merely  formal,  yet  that  practice  is  limited 
to  writs  for  purposes  of  review  only  after  judgment :  Com.  v. 
Nathans,  5  Pa.  124.  In  re  Road  in  Selin's  Grove,  2  S.  &  R.  419, 
the  certiorari  was  quashed  because  it  appeared  that  the  quarter 
sessions  had  made  no  final  order. 

Certiorari  quashed. 


179    ^       William  D.  Wallace  v.  David  Jameson.  Sarah  G.  Tread- 

226  ^  22i 

^ -'  well,  and  Alliene  W.  Treadwell,  Appellants. 

tlhange  of  venue^StoMes—Acis  of  March  22, 1856  and  March  30,  }d75. 

Under  the  act  of  April  22.  1856,  P.  L.  500,  rehiting  to  change  of  venue, 
the  president  jndge  may  certify  his  disability,  and  then  must  order  the 
case  to  be  heard  before  **the  president  judge  residing  nearest  the  place 
of  such  trial,  who  shall  be  disinterested.'*  By  the  act  of  March  SO,  1875, 
P.  L.  35,  either  party  may  by  petition  apply  for  a  change  of  yenue. 
Held,  (1)  that  there  is  no  repugnancy  in  the  two  remedies ;  (2)  that  the 
act  of  March  30,  1875,  is  cumulative,  and  was  not  intended  to  repeal 
or  supersede  the  act  of  March  22,  1856 ;  (3)  that  the  remedy  which  is 
first  applied  must  thereafter  necessarily  be  exclusive  in  the  particular 
case;  (4)  that  when  a  case  is  properly  certified  by  an  interested  judge 
to  the  nearest  judge,  under  the  act  of  March  22,  1856,  there  is  no  longer 
any  room  for  the  intervention  of  the  act  of  March  30,  1875 ;  (5)  that  the 
provisions  of  the  act  of  March  30,  1875,  show  that  an  application  for  a 
change  of  venue  should  be  promptly  made,  and  should  not  be  deferred 
until  the  trial  is  actually  called  with  a  jury  at  hand. 

The  plaintiff  in  an  action  of  trespass  who  was  the  president  judge  of  the 
district  certified  the  case  to  the  nearest  judge  under  the  act  of  March  22, 
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1856.  Sabeequently  a  petition  for  change  of  venue  was  presented  to  the 
plaintiff,  as  judge,  who  referred  it  to  the  judge  to  whom  the  case  had  been 
already  certified,  and  the  latter  refused  it  on  the  ground  that  it  was  already 
before  a  judge  appointed  by  law  to  try  il,  and  who  was  disinterested. 
Hdd^  not  to  be  error. 

Change  of  venue-^DisquaUfieaUan  of  Judge. 

Objections  which  merely  relate  to  the  judge^s  personal  opinions  or  feel- 
ings, and  not  to  his  legal  interest  in  the  case  or  the  question,  are  not 
within  the  statute  relating  to  change  of  venue,  and  must  be  addressed  to 
his  discretion. 

A  case  was  certified  by  an  interested  judge  to  the  next  neai^est  judge. 
The  defendants  filed  a  plea  to  the  jurisdiction  of  the  court  as  constituted, 
asserting  the  disqualification  of  the  judge  to  whom  the  case  was  certified, 
on  the  ground  that  he  was  **  not  an  impartial,  unprejudiced  and  indifferent 
judge  in  respect  to  the  matters  in  issue. ^^  The  action  was  trespass  for 
libel,  and  the  only  evidence  produced  in  support  of  the  plea  was  a  letter 
from  the  judge  to  one  of  the  defendants  calling  his  attention  to  some  arti- 
cles in  a  newspaper,  and  expressing  the  opinion  that  he  cquld  and  did 
sometimes  control  the  columns  of  the  paper,  and  could  put  a  stop  to  this 
if  he  wished  to.  Neither  the  letter  nor  the  matters  refen-ed  to  in  it  had 
any  connection  with  the  pending  suit,  nor  did  they  in  any  way  show  any 
interest  which  disqualified  the  judge.  Held,  that  the  plea  was  properly 
overruled. 

PracUee,  C.  P. — Quashing  the  array  of  jurors, 

A  motion  to  quash  the  array  of  jurors  should  be  made  as  soon  as  the 
facts  which  warrant  it  are  known.  In  an  action  of  trespass  for  libel  the 
president  judge  of  the  courts  of  the  county  was  t)ie  plaintiff.  More  than 
a  year  after  the  case  was  at  issue  five  hundred  names  were  placed  in  the 
jury  wheel,  and  the  selection  of  them  was  the  joint  work  of  the  president 
judge  and  the  county  commissioners,  the  judge  being  present  only  a  por- 
tion of  the  time.  The  case  came  on  for  trial  about  five  months  after  the 
names  were  .placed  in  the  wheel,  and  the  judge  had  nothing  to  do  with 
drawing  the  names  for  the  particular  panel  for  the  term  in  which  his  case 
came  on  for  trial.  When  the  case  was  about  to  be  called  for  trial  the 
defendants  moved  to  quash  the  array.  Held,  (I)  that  the  motion  to  quash 
the  array  was  made  too  late;  (2)  that  even  if  the  motion  had  been 
promptly  made  and  overruled,  the  action  of  the  court  undei^  the  circum- 
stances would  not  warrant  a  reversal  of  the  judgment  on  a  verdict  ren- 
dered at  the  trial ;  (3)  that  if  the  defendants  thought  themselves  in  any 
danger  from  a  jury  of  the  county  drawn  out  of  the  five  hundred  names  so 
selected,  there  was  ample  remedy  in  a  timely  application  for  a  change  of 
the  venue  to  an  indifferent  county. 

Libel— Evidence — Review. 

In  an  action  for  libel,  exception  was  taken  to  the  admission  of  the  ques- 
tion put  to  one  of  the  defendants  whether  he  wrote  or  caused  the  publica- 
tion of  an  editorial  in  a  newspaper  subsequent  to  the  alleged  libel.    Ho 
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answered  that  he  had  not,  and  the  article  was  not  offered  in  eyidence. 
Beld^  that  as  the  qnestion  whether  the  editorial  was  competent  eiidenoe  or 
not  depended  on  matters  which  did  not  appear,  it  not  having  been  shown  in 
the  exception  that  defendants  were  injured,  the  admission  of  the  question 
was  not  ground  for  reyersing  a  judgment  for  plaintiff. 

Libel— Attorney  at  Utw^Corrupt  miaoondue^Bribery. 
To  impute  corrupt  or  dishonorable  action  to  an  attorney  in  his  profes- 
sional conduct  is  actionable  per  se  though  it  falls  short  of  bribery. 

Libel— Privileged  communieation— Newspaper. 

A  privileged  communication  being  one  made  upon  a  proper  occasion, 
from  a  proper  motive,  based  upon  reasonable  or  probable  cause,  and  in  a 
proper  manner,  it  follows  that  if  the  manner  be  improper  the  privilege  is 
lost. 

Libel^Candidate  far  public  office — Privileged  communicaHon — NewS' 
paper. 

Where  a  person  is  a  candidate  for  public  office,  his  character  and  con- 
duct are  proper  subjects  of  public  discussion,  and  the  publication  of  any 
facts  throwing  light  on  his  qualifications  or  disqualifications  will  be  priv- 
ileged ;  but  a  highly  sensational  and  damaging  account  of  an  alleged  ille- 
gal transaction,  with  mention  and  reference  to  the  candidate  as  being 
connected  with  and  a  party  thereto,  is  not  privileged. 

Libel^Partieg^Newspaper— Political  candidate— Question  for  Jury, 
In  an  action  for  libel  by  a  candidate  for  judge  against  the  proprietors  of 
a  newspaper,  J.,  who  was  one  of  the  executors  of  the  former  owner  of  the 
paper,  was  joined  as  a  party  defendant.  There  was  evidence  that  J.  was 
to  have  control  of  the  political  columns  of  the  paper  in  the  campaign,  so 
far  at  least  as  related  to  the  candidacy  of  the  plaintiff  for  the  judgeship. 
Held,  that  the  question  whether  J.  exercised  his  control  in  such  manner 
as  to  make  him  jointly  liable  for  the  publication,  was  a  question  for  the 
jury. 

Libel— Eapress  malice^Bribery — Privilege— Question  for  jury. 

In  an  action  for  libel  against  a  newspaper  it  is  competent  for  the  plaintiff 
to  show  as  evidence  of  express  malice,  as  bearing  on  the  question  of  dam- 
ages, that  the  newspaper  had  challenged  him  to  explain  his  connection 
with  the  alleged  bribery  in  the  publication  complained  of,  and  when  he 
offered  the  explanation  fortified  by  affidavits,  the  paper  refused  to  publish 
it,  even  as  a  paid  advertisement. 

In  an  action  by  a  candidate  for  a  judgeship  against  a  newspaper  for 
libel,  the  publication  complained  of  gave  a  sensational  account  of  the  hear- 
ing of  a  suit  against  the  mayor  of  a  city  to  recover  money  alleged  to  have 
been  paid  the  mayor  for  the  settlement  of  a  criminal  proceeding.  The 
article  proceeded  to  state  that  the  alleged  settlement  bad  been  made  in  the 
office  of  the  plaintiff  **  the  regular  republican  candidate  for  president 
judge,**  and  that  the  receipt  from  the  alleged  go-between  was  written  in 
the  back  room  **  of  this  attorney's  office  on  letter  paper  belonging  to"  the 
plaintiff.    There  was  a  further  statement  from  which  the  inference  could 
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be  drawn  that  the  plaintiff  secured  fifty  dollars  in  the  tmnsaction.  The 
article  was  preceded  by  sensational  headlines  in  bold  face  type  as  follows : 
**  Who  got  the  $50  P — Sensational  Evidence  Admitted  in  the  Famous  Suit 
Against  the  Mayor— W.  D.  Wallace's  Office!"  Held,  (I)  that  the  ques- 
tion whether  the  publication  charged  bribery  was  for  the  JU17 ;  (2)  that 
the  publication  was  not  privileged ;  (3)  that  while  a  fair  account  of  the 
transaction  which  was  the  basis' of  the  publication  would  have  been  priv- 
Oeged,  the  manner  and  style  of  the  account  or  comment  were  for  the  con- 
sideration of  the  jury  to  determine  if  the  privilege  had  been  exceeded ; 
(4)  that  a  verdict  and  judgment  for  plaintiff  should  be  sustained. 

Pneiiee,  8.  G, — AsHgnmerUs  of  error— Nonsuit. 

The  refusal  of  a  ncmsuit  by  the  trial  court  is  not  the  subject  of  review 
by  the  Supreme  Couit. 

Argued  Oct.  18,  1896.  Appeal,  No.  117,  Oct.  T.,  1896,  by 
defendants,  from  judgment  of  C.  P.,  T^awrence  County,  Dec. 
Term,  1894,  No.  54,  on  verdict  for  plaintiff.  Before  Ster- 
BBTT,  C.  J^  Grbbn,  Williams,  McCollum,  Mitchell,  Dean 
and  Fell,  JJ.    Affirmed. 

Trespass  for  libel. 

It  appeared  from  the  record  that  suit  was  begun  on  Octo- 
ber 25, 1894.  Subsequently  the  plaintiff  was  elected  president 
judge  of  Lawrence  county. 

April  27,  1896,  the  case  was  on  tried  list. 

Judge  Wallace  made  the  following  order : 

"  Now  May  1, 1896, 1  hereby  certify  that  I  am  disqualified  from 
hearing  the  above  case,  and  direct  that  Hon.  S.  H.  Miller,  of  the 
85th  district,  being  the  nearest  president  judge,  hear  the  same, 
and  fix  Monday,  May  25, 1896,  at  1:30  p.  m.,  as  the  time  for 
hearing  the  said  case.'^ 

On  May  25,  1896,  the  defendants  presented  to  the  court 
(Wallace,  P.  J.,  presiding)  a  petition  setting  forth  "that  this 
action  is  for  the  recovery  of  damages  by  the  said  plaintiff  from 
the  said  defendant  for  an  alleged  libel  published  in  The  New 
Castle  News :  And  your  petitioners  further  show  that  the  said 
plaintiff,  William  D.  Wallace,  is  at  present  the  president  judge 
of  the  fifty-third  judicial  district  of  the  state  of  Pennsylvania, 
composed  of  the  county  of  Lawrence,  and  the  only  law  judge  of 
said  district,  and  who  is  by  law  required  to  try  and  hear  the 
above  cause,  and  that  he  is  personally  interested  in  tiie  event 
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of  the  same,  and  in  the  question  to  be  detennined  thereby,  he 
being  the  plaintiff  and  the  only  plaintiff  in  this  cause. 

"  Wherefore  your  petitioners  pray  for  a  change  of  venue  and 
your  petitioners  will  ever  pray,  etc." 

The  court  made  this  order: 

*'*'  May  25, 1896,  the  within  petition  presented  to  me  in  open 
court,  and  the  same  directed  to  be  presented  before  Hon.  S.  H. 
Miller,  president  judge  of  85th  district,  to  whom  this  case  was 
certified  for  trial."  [1] 

Subsequentiy  Milleb,  P.  J.,  overruled  the  motion.  [2] 

On  May  25, 1896,  the  defendants  filed  the  following  plea,  with 
the  proper  affidavit: 

(1.)  Defendants  have  petitioned  court  for  a  change  of  venue, 
which  under  the  constitution  and  laws  of  this  commonwealth 
the  court  is  bound  to  allow,  and  being  so  bound  the  court  has 
no  right  to  proceed  to  trial  of  the  cause.  (2.)  Defendants  hav- 
ing moved  for  a  change  of  venue  the  court,  as  constituted,  with 
Ho)i.  S.  H.  Miller  as  president  judge  of  the  85th  judicial  district 
on  the  bench,  is  not  constituted  so  as  to  legally  try  this  cause. 
(3.)  Hon.  S.  H.  Miller  is  disqualified  to  try  this  case  for  the 
reason  thalt  he  is  not  an  impartial,  unprejudiced  and  indifferent 
judge  with  respect  to  the  matters  in  issue  in  this  suit.  That  he 
has  written  a  letter  to  one  of  the  defendants  in  which  he  has 
expressed  an  opinion  on  three  questions  of  law  and  fact  that 
will  be  and  are  in  issue,  and  in  one  question  of  law  and  fact  in 
issue  has  stated  in  said  letter  that  he  knows  the  conclusion  of 
the  issue,  and  his  opinion  and  knowledge  so  expressed  are  against 
defendants'  interests,  and  that  the  questions  of  law  and  fact  and 
on  which  he  has  so  expressed  himself,  are  material  in  this  case. 

Evidence  in  support  of  the  plea  was  the  following  letter  by 
S.  H.  Miller,  the  judge,  to  one  of  defendants : 

"  New  Castlb,  Pa.,  May  4th,  1896. 
"  Mb.  Dated  Jameson  : 

^'  Dbar  Sib  :  As  the  friend  of  your  father,  Mr.  Frank  Allen, 
I  desire  to  call  your  attention  to  the  character  of  the  articles 
indulged  in  by  your  paper— The  News — toward  me.  I  am 
informed  by  citizens  of  New  Castie,  who  are  in  position  to  know, 
that  yxm  can,  and  at  times  do  absolutely  control  the  columns  of 
The  News,  and  direct  what  shall  and  shall  not  appear  in  its 
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eolmnns.  I  am  quite  sure  you  read  what  appeared  in  The  News 
last  March  relative  to  my  judicial  action  in  the  Richardson  case, 
and  I  presume  you  indorsed  the  style,  language,  words  and  sub- 
stance used  by  the  person  who  wrote  tlie  several  articles. 

'^  I  have  had  but  little  acquaintance  with  you,  and  none  what- 
ever with  the  person  who  writes  the  articles,  but  I  had  supposed 
that  you  would  not  permit  your  columns  to  be  used  to  vilify 
me  because  you  disliked  someone  else. 

"  I  wish  you  to  know  that  I  believe  you  could  put  a  stop  to 
this  if  you  wished  to. 

^^I  enclose  clipping  from  editorial  of  May  2.  Also,  call  your 
attention  to  clipping  in  May  8,  and  ask  you  to  re-read  the  sev- 
eral articles  which  appeared  in  March. 

"  Very  truly, 

"  S.  H.  Miller." 

The  court  overruled  the  plea  and  granted  an  exception  for 
defendants.  [8] 

The  defendants  then  filed  a  motion  in  challenge  to  the  array 
of  jurors ;  which  motion,  evidence  and  ruling  thereon  are  as 
follows : 

And  now.  May  25, 1896,  the  defendants  in  the  above  cause 
challenge  the  array  of  jurors  in  said  court,  and  in  support  of 
said  challenge  assign  the  following  reasons : 

That  the  jury  wheel  in  and  for  said  county,  from  which  the 
panel  of  traverse  jurors  Mras  drawn  in  pursuance  of  the  venire 
issued  from  said  court,  commanding  the  sheriff  and  the  jury 
commissioners  of  said  county  to  impanel  a  jury  of  forty-two 
jurors  for  the  trial  of  issues  at  May  term,  1896,  being  the  pres- 
ent session  of  said  court,  was  filled  in  January,  1896,  with  the 
names  of  persons  selected  alternately  by  the  jury  commissioners 
of  said  county  and  the  president  judge  of  said  county,  the  said 
William  D.  Wallace,  plaintiff  in  this  case  ;  which  said  case  was 
then  at  issue,  pending  and  undetermined  in  said  county,  as 
jurors  in  and  for  the  several  courts  of  said  county,  for  the  year 
189&  Wherefore  the  said  traverse  jurors  in  the  panel  for  the 
trial  of  the  causes  now  upon  the  list  for  trial  at  this  term,  in- 
cluding the  above  entitled  cause,  being  so  selected  by  the  said 
jury  commissioners  and  the  president  judge  of  the  said  court, 
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he,  the  said  Williaiu  D.  Wallace,  being  the  plaintiff  in  this 
cause,  the  said  jurors  are,  therefore,  not  proper,  competent  and 
qualified  jurors  under  the  law  for  the  trial  of  said  cause. 

Also,  for  the  reason  that  the  list  containing  the  names,  occu- 
pation and  residence  of  every  person  placed  in  said  jury  wheel 
for  said  year  of  1896,  filed  of  record  in  the  office  of  the  prothon- 
otary  of  the  court  of  common  pleas  of  said  county  was  not  cer- 
tified by  the  said  president  judge. 

All  of  which  matters  and  facts  appear  by  the  records  of  said 
court,  and  the  defendants  therefore  pray  that  this  their  chal- 
lenge may  be  sustained. 

Order  of  court  for  filling  jurj'  wheel  for  the  year  1896,  was 
as  follows : 

"Lawbence  County,  as: 

"  Now,  December  ,  1895,  it  is  ordered  by  the  court  of  com- 
mon pleas  of  said  county,  that  the  jury  commissioners  and  pres- 
ident judge  of  said  county,  or  a  majority  of  them,  shall  meet  on 
January  6,  1896,  being  the  first  Monday  of  said  last  named 
month,  to  select,  and  shall  select  500  names  including  also  the 
names  now  in  the  jury  wheel,  if  the  persons  named  be  living 
and  resident  in  said  county  and  proper  persons  for  jury  ser- 
vice; sober,  intelligent  and  judicious  persons,  in  the  manner 
required  by  law  from  the  whole  qualified  electors  in  said  county 
at  large  to  serve  as  jurors  in  the  several  courts  of  said  county 
for  the  ensuing  year,  beginning  on  January  1,  A.  D.  1896,  and 
in  the  mode  and  manner  now  directed  by  law,  prepare  and  place 
the  names  of  the  persons  so  selected  in  the  proper  jury  wheel, 
to  the  end  that  the  persons  so  selected  may  be  duly  drawn  there- 
from, and  summoned  to  serve  as  jurors  in  the  several  courts  of 
said  county." 

The  certificate  of  jury  commissioners  was  as  follows : 

"  Lawrence  county,  ss  : 

**  In  pursuance  of  the  order  of  the  court  of  common  pleas  of 
this  county,  designating  the  number  of  jurors  to  serve  for  the 
year  1896,  according  to  law,  we,  Samuel  Brandon  and  David  R. 
Hill,  jury  commissioners,  and  William  D;  Wallace,  president 
judge,  after  having  first  been  duly  sworn  according  to  law,  did 
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meet  in  the  court  house  in  the  city  of  New  Castle,  Pa.,  on  Mon- 
day, January  6,  A.  D.,  1896,  at  9  o'clock,  and  did  proceed  to 
select,  as  required  by  law,  from  the  number  of  qualified  voters 
of  said  county,  five  hundred  sober,  intelligent  and  judicious 
persons  to  serve  as  jurors  in  the  several  courts  during  the  year, 
A.  D.,  1896,  whose  names,  occupations  and  places  of  abode  were 
written  on  slips  of  paper,  and  the  same  duly  proven  and  placed 
in  the  county  jury  wheel,  and  said  wheel  locked  and  sealed 
according  to  law,  and  the  key  thereof  placed  in  the  possession 
of  William  Becker,  £^q.,  high  sheriff  of  said  county,  the  wheel 
itself  remaining  in  the  possession  of  the  jury  commissioners, 
and  being  put  for  safe  keeping  in  the  vault  of  the  office  of  the 
commissioners.  A  list  of  the  names  of  persons  so  chosen  as 
jurors,  with  the  occupation  and  residences,  also  each  one  num- 
bered to  correspond  with  the  number  on  the  side  slips  as  within 
in  this  book  on  the  pages  immediately  preceding  this  return. 
Judge  William  D.  Wallace  being  present  a  part  of  the  time 
occupied  with  said  work. 

"  In  witness  whereof  we  have  hereunto  subscribed  our  names 
and  affixed  our  seals  this  28tli  day  of  January,  1896. 

"S.  Brandon,  Jury  Commissioner,  [seal.] 
"  D.  R.  Hill,  Jury  Commissioner."  [seal.] 
''Attest: 

**  Wick  W.  Woods,  Clerk. 

Ruling  of  Court:  The  motion^  therefore,  to  challenge  the 
array  of  jurors  is  overruled  and  an  exception  sealed  for  the 
defendants.  [4] 

On  May  26, 1896,  the  defendants  filed  the  following  special 
plea: 

Now,  May  26,  1896,  before  jury  is  sworn,  defendants,  by 
their  attorneys,  plead  specially  to  the  jurisdiction  of  this  court 
to  proceed  in  the  trial  of  this  cause,  and  in  support  thereof  show 
that  a  writ  of  certiorari  has  been  issued  by  the  Supreme  Court 
and  filed  in  this  case  removing  the  record  in  this  case  out  of 
this  court  to  the  Supreme  Court. 

Ruling :  The  plea  is  refused  and  an  exception  sealed  for  de- 
fendants. [5] 

At  the  trial  it  appeared  that  the  alleged  libelous  publication 
was  as  follows : 
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"WHO  GOT  THE   $60? 

"  Sensational  evidence  admitted  in  the  famous  suit  against 
the  mayor. 

"W.  D.  WALLACE'S  OFFICE  ! 

"  District  Attorney  Emery  and  Detective  Marshall  say  they 
were  approached  with  offers  to  divide  the  $150. 

"THE  ITALIAN  SPOLIATION. 

^^  No  more  sensational  case  has  ever  been  tried  in  New  Castle 
than  that  heard  to-day  before  Alderman  Bowman  in  the  suit  of 
Lewis  Tardelli  against  Mayor  Alexander  Richardson,  to  recover 
$150  alleged  to  be  an  amount  paid  Richardson  for  the  settlement 
of  a  criminal  proceeding  against  Antonio  Valencia. 

"  The  most  astonishing  part  of  the  evidence  admitted  was 
brought  out  in  Tardelli's  statement  that  he  had  negotiated  this 
alleged  settlement  in  the  office  of  W.  D.  Wallace,  the  regular 
Republican  candidate  for  president  judge  of  Lawrence  county, 
and  that  his  receipt  from  F.  L.  Genkinger,  the  alleged  ^go- 
between,'  was  written  in  the  back  room  of  this  attorney's  office 
on  letter  paper  belonging  to  Mr.  Wallace,  and  that  there  were 
men  in  that  back  room  whose  identity  was  carefully  concealed 
from  him. 

''*'  Still  more  remarkable  is  the  statement  made  by  Antonia 
Valencia  that  there  were  only  $100  brought  to  Youngstown  by 
Genkinger,  nothing  having  been  brought  out  to  show  where 
went  the  $50,  the  difference  between  this  amount  and  the  amount 
which  Tardelli  says  he  paid  '  Fritz '  in  the  office  of  W.  D.  Wal- 
lace." 

When  David  Jameson  was  on  the  stand  he  was  asked  this 
question :  Q.  Now  in  the  New  Castle  News  of  date  Thursday, 
October  25, 1894,  (the  article  of  exhibit "  G  "  shown  the  witness) 
state  whether  you  wrote  or  caused  that  article  to  be  written, 
whether  you  dictated  it  or  caused  it  to  be  published,  or  sug- 
gested its  publication  ? 

Defendants'  counsel  objected  to  this  inquiry  as  irrelevant  and 
mimaterial  for  any  purpose  in  this  case. 

By  the  Court:  The  court  can  not  tell  whether  this  article  is 
irrelevant  or  not.  The  court  does  not  know  what  the  article 
is.  We  think  the  question  is  proper.  The  objection  is  ovei^ 
ruled  and  an  objection  sealed  for  the  defendants. 
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Defendants'  counsel  further  object  to  the  inquiry  that  this 
paper  was  published  on  the  25th  day  of  October,  1894,  and 
subsequent  to  the  bringing  of  the  suit,  and  therefore  the  inquiry 
is  irrelevant  and  immaterial. 

By  the  Court:  The  objection  is  overruled  for  the  same  reason 
given  in  the  last  ruling,  and  an  exception  sealed  for  the  de- 
fense. The  witness :  I  have  no  recollection  of  having  done  so 
and  I  do  not  think  I  ever  did.  [6] 

When  the  plaintiff  was  on  the  stand  the  following  offer  was 
made: 

Plaintiff's  counsel  offer  to  show  by  this  witness  that  imme- 
diately upon  tiie  fact  of  the  publication  of  the  libel  being  brought 
to  his  notice,  he  obtained  the  affidavit  of  all  the  parties  alleged 
to  have  been  interested,  and  with  these  affidavits  and  his  own 
statement,  showing  that  he  had  no  connection  with  the  case, 
and  that  the  whole  article  was  false  as  far  as  it  applied  to  him, 
that  he  took  those  affidavits  with  the  statement  to  the  manager 
of  the  paper,  with  the  request  that  they  publish  those  affidavits 
and  his  statement ;  that  he  left  them  there  with  the  editor  and 
manager  of  The  News,  Mr.  Robert  M.  Winter,  and  that  they 
refused  to  publish  the  same,  after  having  invited  the  plaintiff, 
by  their  articles,  to  vindicate  himself.  This  for  the  purpose  of 
showing  malice. 

Objected  to  by  defendants'  counsel  that  Mr.  Winter  is  not  a 
party  to  this  suit,  and  there  is  no  evidence  shown  that  Mr.  Win- 
ter communicated  with  anyone  connected  with  the  ownership 
of  this  paper,  and  it  has  not  been  shown  that  Mr.  Jameson  had 
any  connection  whatever  with  the  publication  of  the  paper. 

The  Court :  Mr.  Jameson  has  testified  and  has  shown  what 
connection  he  had  with  this  very  matter. 

Objected  to  further  by  defendants'  counsel,  there  being  no 
evidence  showing  that  Mr.  Jameson  had  any  connection  with 
the  publication  of  the  paper,  or  of  the  article  alleged  to  be  libel- 
ous, the  evidence  of  conversation  between  the  plaintiff  and 
Robert  M.  Winter  is  not  admissible  for  any  purpose  as  far  as 
Mr.  Jameson  is  concerned.  The  same  objection  is  made  as  to 
the  competency  of  this  evidence  to  affect  Alliene  W.  Tread- 
well.  Also,  same  objection  is  made  as  to  Mrs.  Treadwell,  so 
far  as  actual  malice  is  concerned. 

By  the  Court :  It  being  in  evidence  in  this  case  that  Mr.  Win- 
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ter  is  the  manager  and  publisher  of  this  paper,  the  evidence  for 
the  purpose  offered  is  admitted.  The  objection  is  overruled 
and  an  exception  sealed  for  the  defendants.  [16] 

Defendants'  points  and  answers  thereto  among  others  were 
as  follows : 

2.  The  publication  complained  of  is  not  libelous  per  se. 
Aniswer :  The  publication  complained  of  is  not  libelous  per  se, 
unless  it  charges  an  indictable  offense.  It  is  alleged  by  plaintiff 
that  the  article  complained  of  charges  him  with  bribery.  If 
you  should  find  from  all  the  evidence  that  the  article  does 
charge  the  plaintiff  with  bribery,  then  we  say  to  you  it  is  libel- 
ous per  se.  If  you  should  find  from  all  the  evidence  that  the 
article  does  not  charge  the  plaiptiff  with  bribery,  it  is  not  libel- 
ous per  se.     Thus  explained,  this  point  is  affirmed.     [9] 

8.  There  is  no  allegation  of  special  damage  to  the  plaintiff, 
and  your  verdict  should  be  for  defendants.  Ansiver:  Re- 
fused. [10] 

4.  There  is  no  proof  of  special  damage  to  the  plaintiff,  and 
your  verdict  should  be  for  the  defendants.  Ajttfwer:  Refus- 
ed. [11] 

10.  The  plaintiff  claims  that  the  publication  complained  of 
means  that  the  plaintiff  received  4^0.00  from  F.  L.  Genkinger, 
or  some  other  person,  for  the  purpose  of  unlawfully  settling  a 
criminal  prosecution  against  Antonio  Valencia ;  and  also  means 
thereby  tihat  the  plaintiff  was  a  party  to  the  negotiating  of  said 
alleged  unlawful  settlement  of  a  criminal  prosecution  against 
Antonio  Valencia,  and  being  a  party  to  the  bribery  of  Alexander 
Richardson,  mayor  of  the  city  of  New  Castle,  for  the  purpose 
of  having  said  criminal  prosecution  settled.  The  publication 
complained  of  is  not  capable  of  the  meaning  ascribed  to  it  by 
the  plaintiff,  and  your  verdict  should  be  for  the  defendants. 
Anstver :  Refused.  The  court  cannot  say,  as  a  matter  of  law, 
that  this  is  true.  [12] 

11.  The  evidence  shows  the  defendants  had  reasonable  and 
probable  cause  to  believe  true  all  of  the  published  statements 
complained  of,  and  your  verdict  should  be  for  defendants. 
Answer:  Refused.  [13] 

The  court  charged  in  part  as  follows  : 

[Under  this  agreement,  and  after  its  date,  did  Jameson  have 
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the  right  to  exercise  any  management  or  control  over  the  arti- 
cles that  appeared  in  the  columns  of  The  News  relative  to  the 
candidacy  of  W.  D.  Wallace,  and  did  he  exercise  such  manage- 
ment and  control?  Did  he  know  before  the  article  complained 
of  was  published  that  it  was  to  be  published,  and  did  he  directly 
or  indirectly  and  knowingly  cause  or  procure  it  to  be  written 
or  published?]  [14] 

[The  action  is  brought  by  the  plaintiff  in  his  business  capac- 
ity. If  his  business  reputation  has  been  injured  by  the  publi- 
cation of  this  article,  and  if,  under  the  principles  which  we 
have  explained  to  you,  you  believe  he  is  entitled  to  a  verdict, 
you  should  give  him  such  a  verdict  as  will  be  a  substantial  vin- 
dication.] [15] 

Verdict  and  judgment  for  plaintiff  for  $2,600.     Defendants 


Errors  anigned  were  (1,  2,  3,  4,  5)  various  interlocutory 
orders  as  above ;  (6, 16)  rulings  on  evidence,  quoting  the  bill 
of  exceptions;  (7,  8,)  refusal  to  enter  nonsuit;  (9-15)  above 
instructions,  quoting  them. 

J,  Norman  Martin^  with  him  D.  B.  ^  L,  T.  Kurtz^  for  appel- 
lants.— A  change  of  venue  should  have  been  granted :  Voris  v. 
Smith,  18  S.  &  R.  884 ;  Pa.  Canal  Co.  v.  Phila,  &  Read.  R,  R, 
2  Pearson,  298 ;  Act  of  March  18,  1876,  P.  L.  80 ;  Williams- 
port  V.  Com.,  90  Pa.  498 ;  Felts  v.  Del.,  Lack.  &  West.  R.  R., 
160  Pa.  608 ;  Prospect  Brewing  Co's  Petition,  127  Pa.  628 ; 
Knarr's  Petition,  127  Pa.  664;  Com.  v.  White,  161  Pa.  676; 
Barnes  v.  Com.,  11  W.  N.  C.  876. 

The  Supreme  Court  possesses  an  inherent  power  to  revise 
ihe  proceedings  of  all  inferior  jurisdictions,  in  order  to  correct 
errors  on  their  face,  but  not  to  rejudge  their  judgments  on  the 
merits,  by  certiorari :  Carpenter's  Case,  14  Pa.  486 ;  Kimber  v. 
Schuylkill  Co.,  20  Pa.  866;  Bauer  v.  Angeny,  100  Pa.  429; 
Pa.  R.  R.  V.  Lutheran  Congregation,  58  Pa.  446 ;  In  re  Grand 
Lodge,  110  Pa.  618 ;  Northampton  Co.'s  App.,  67  Pa.  462 ; 
Parks  V.  Watts,  112  Pa.  4. 

Impartiality  is  said  to  be  the  first  duty  of  a  judge,  and  we 
assume  that  it  will  not  be  controverted  that  in  law  a  party  is 
entitled  to  a  trial  before  an  impartial  and  imprejudiced  judge  : 
Com.  V.  Ralph,  111  Pa.  866. 
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If  a  legal  exception  can  be  established  against  the  whole 
panel  or  any  individual  juror,  it  will  be  allowed  at  the  proper 
time :  Hartshome's  Lessee  v.  Patton,  2  Dallas,  252 ;  Kittanning 
Ins.  Co.  V.  Adams,  110  Pa.  568 ;  Brown  v.  Com.,  78  Pa.  321 ; 
Com.  V.  Spring,  5  Clark,  288 ;  Dyott  v.  Com.,  5  Wharton,  67. 

The  special  plea  filed  after  certiorari  issued  should  have  been 
sustained :  Miles  v.  O'Hara,  1  S.  &  R.  32 ;  Grubb  v.  Fox,  6 
Binney,  460  ;  DeCoursey  v.  Guar.  &  Trust  Co.,  81  Pa.  217  ; 
Graver  v.  Fehr,  89  Pa.  460 ;  Taylor  v.  Briesch,  20  W.  N.  C. 
343. 

It  was  the  duty  of  the  court  to  know  whether  the  article  was 
irrelevant  or  not.  How  could  the  trial  judge  "think  the  ques- 
tion proper"  when  he  did  "not  know  what  the  article"  was? 
The  article  Ex  "  G  "  was  shown  the  witness,  and  before  ruling 
on  the  objection,  the  court  should  have  been  informed,  and  not 
have  thought  without  first  having  obtained  such  information  as 
would  support  an  opinion. 

The  court  should  have  entered  a  compulsory  nonsuit. 

Every  word  in  the  head  lines  and  every  line  in  the  article  is 
warranted  by  the  published  testimony. 

An  innuendo  cannot  enlarge  or  extend  the  sense  of  expres- 
sions beyond  their  usual,  natural  import,  unless  something  is 
put  upon  the  record  by  way  of  introductory  matter  with  which 
they  can  be  connected :  Pollard  v.  Lyon,  91  U.  S,  233 ;  Gos- 
ling V.  Morgan,  32  Pa.  275 ;  McClurg  v.  Ross,  6  Binn.  218 ; 
StitzeU  V.  Reynolds,  59  Pa.  488 ;  P.  A.  &  M.  Mass.  Ry.  v. 
McCurdy,  114  Pa.  554 ;  Starkie  on  Slander  and  Libel,  383 ; 
Lukehart  v.  Byerly,  68  Pa.  418 ;  ShaflEer  v.  Kintzer,  1  Binn.  587 ; 
McClurg  V.  Ross,  5  Binn.  218 ;  Thompson  v.  Lusk,  2  Watts, 
17 ;  Tipton  V.  Kahle,  3  Watts,  90. 

The  publication  was  privileged :  Neeb  v.  Hope,  111  Pa.  145 ; 
Briggs  V.  Garrett,  111  Pa.  404 ;  13  Am,  &  Eng.  Ency,  of  Law, 
319,  467 ;  Press  Co.  v.  Stewart,  119  Pa.  584 ;  Odgers  on  L.  and 
S.,  pp.  20,  75,  83 ;  2  Greenleaf,  sec.  420 ;  Pittock  v.  O'Neill, 
68  Pa.  253;  Greenleaf  on  Evidence,  417. 

There  is  no  allegation  or  proof  of  special  damage,  and  the 
words  not  being  actionable  per  se,  nonsuit  should  have  been 
entered :  13  Am.  &  Eng.  Ency.  of  Law,  435,  436 ;  Hurshfield 
V.  Ft.  Worth  Nat.  Bank,  29  Am.  St.  Rep.  660  ;  Odgers  on  L. 
&  S.  226,  310  ;  Cooley  on  Toils,  sec.  204,  note  3 :  Chapman  v. 


Digitized  by  VjOOQIC 


WALLACE  v.  JAMESON  et  al.,  AppeUants.  Ill 

1897.]  Argumeuts. 

Calder,  14  Pa.  368;  Winebiddle  v.  Porterfield,  9  Pa.  187; 
Travis  v.  Smith,  1  Pa.  284;  Klinck  v.  Colby,  46  N.  Y.  427 ; 
Bradley  r.  Heath,  12  Pick.  168. 

If  the  plaintiffs  business  reputation  was  injured  the  jury 
could  so  find  from  the  evidence  only,  as  said  supra,  plaintiff 
neither  alleged  nor  found  any  special  damage :  Wood's  Mayne 
on  Damages,  p.  688  ;  18  Am.  &  Eng.  Ency.  of  Law,  484. 

Clearly,  the  admission  of  the  evidence  of  a  conversation 
betweien  plaintiff  and  Mr.  Winter  was  error.  So  far  as  the 
alleged  libel  is  concerned  Jameson  and  Winter  were  strangers 
to  each  other.  Nothing  that  Winter  could  say,  do,  or  refuse  to 
do  could  bind  Winter.  Further,  the  offer  did  not  propose  to 
show  that  Mr.  Winter  conveyed  to  Mr.  Jameson  the  substance 
of  the  talk  with  plaintiff,  or  that  he  consulted  Jameson  with 
reference  to  the  affidavits  and  statements. 

B,  A.  WintemitZj  with  him  Jno.  G.  MoCanahy^  W.  H,  Falls 
and  U.  M.  Underwood^  for  appellee. — Change  of  venue  was 
properly  refused. 

The  letter  of  Judge  Milleb  offered  in  support  of  the  plea  to 
the  jurisdiction  in  no  way  refers  to  this  case ;  no  question  of 
law  or  fact  involved  in  this  case  is  therein  mentioned,  and  it 
could  in  no  way,  if  true,  affect  the  jurisdiction  of  the  court. 
The  jurisdiction  being  the  power  of  the  court  to  hear  and  deter- 
mine the  cause,  the  matter  of  partiality  or  prejudice  raises  no 
question  of  jurisdiction. 

It  is  apparent  that  Judge  Wallace  could  not  certify  to  the 
list,  not  being  present  all  the  time ;  and  the  only  persons  who 
could  legally  certify  to  the  list  were  those  who  were  present  all 
t^e  time ;  and  they  did.  That  is  all  the  law  requires  :  Mun- 
shower  v.  Patton,  10  S.  &  R.  884;  Act  of  April  10,  1867, 
P.  L.  62. 

The  appellants  do  not  deny  that  they  submitted  themselves 
to  the  jurisdiction  of  the  court  after  they  had  sued  out  the  writ, 
but  claim  that  the  writ  became  a  supersedeas  when  filed  in 
court  If  this  position  were  tenable  it  would  be  a  novelty  in 
the  administration  of  justice. 

Any  malicious  publication  written,  printed  or  painted,  which 
by  words  or  signs  tends  to  expose  a  person  to  contempt,  ridi- 
cule, hatred  or  deg^radation  of  character,  is  a  libel  and  the  per- 
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Bon  libeled  may  recover  damages  unless  it  be  shown  that  the 
publication  was  true,  or  that  it  was  justifiably  made :  Neeb  v. 
Hope,  111  Pa.  145 ;  Ogden  on  L,  &  S.,  25,  76, 

What  was  the  purpose  and  object  in  giving  so  much  promi- 
nence to  Wallace's  name  in  connection  with  the  case,  if  not  to 
convey  the  idea  and  impression  that  he  was  a  party  to  and 
implicated  in  it :  Com.  v.  Keenan,  67  Pa.  203 ;  Collins  v.  Dis- 
patch Pub.  Co.,  152  Pa.  187. 

If  the  judge  considers  the  words  are  reasonably  susceptible 
of  a  defamatory  meaning  as  well  as  an  innocent  one,  it  will  be 
a  question  for  the  jury  which  meaning  the  words  would  convey 
to  ordinary  Englishmen  who  heard  or  read  them,  without  any 
previous  knowledge  of  the  circumstances  to  which  they  relate : 
Ogden  on  L.  &  S.,  93 ;  2  Starkie  on  Slander,  51. 

A  newspaper  article  containing  matter  otherwise  proper  for 
publication  loses  its  privilege  if  it  accompanies  its  statement 
with  sensational  embellishments :  Com.  v.  Murphy,  8  Pa.  C.  C. 
399. 

It  has  been  held  to  be  libelous  to  publish  a  highly  colored 
account  of  judicial  proceedings  mixed  with  the  party's  own 
observations  and  conclusions,  the  court  saying  that  the  com- 
ments which  accompanied  it  deprived  the  publication  of  its 
privilege :  Pittock  v.  O'Neill,  68  Pa.  353 ;  Ban  v.  Moore,  87 
Pa.  385. 

When  the  defendant  publishes  words  to  injure  the  plaintiff's 
reputation,  he  must  be  taken  to  have  intended  the  consequences 
naturally  resulting  therefrom,  and  the  question  whether  the 
defendant  acted  maliciously  or  not  should  not  be  left  to  the 
jury  unless  the  occasion  be  privileged :  Neeb  v.  Hope,  111  Pa. 
145:  Conroy  v.  Pittsburg  Times,  189  Pa.  334. 

If  Jameson  and  Mrs.  Treadwell  gave  to  Winter  charge  and 
control  of  the  paper,  reserving  no  supervision,  he  was  practi- 
cally authorized  by  them  to  write  and  publish  therein  any  arti- 
cles he  thought  proper,  and  they  are  responsible  for  his  acts : 
Bruce  v.  Reed,  104  Pa.  408. 

Any  words  which  impute  a  crime  to  the  plaintiff,  or  that  he 
has  been  guilty  of  professional  misconduct,  or  which  have  a 
tendency  to  injure  him  in  his  office  or  profession,  are  actionable 
per  se  without  proof  of  special  damage. 
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Opinion  by  Mr.  Justice  Mitchbll,  January  4, 1897: 

The  first  three  assignments  of  error  relate  to  the  application 
for  change  of  venue.  At  the  time  this  suit  was  brought  the 
Hon.  A.  L.  Hazen  was  president  judge  of  the  district  and  there 
was  nothing  peculiar  in  the  case  in  respect  to  the  time  or  place 
of  trial,  or  tibe  judge  to  try  it.  But  after  suit  brought  the  plain- 
tiif  was  elected  president  judge,  and  of  course  was  ineligible  to 
try  the  case.  In  such  a  situation  the  statutes  point  out  two 
remedies.  Under  the  act  of  April  22,  1866,  P.  L.  500,  the 
president  judge  may  certify  his  disability  and  then  must  order 
the  case  to  be  heard  before  "  the  president  judge  residing  nearest 
the  place  of  such  trial,  who  shall  be  disinterested : "  Com.  ex 
rel  V.  White,  161  Pa.  576.  Or  by  the  act  of  March  30, 1875, 
P.  L.  86,  either  party  may  by  petition  apply  for  a  change  of 
venue.  £^h  of  these  acts  is  effective  for  the  purpose  of  secui^ 
ing  an  impartial  trial.  The  intent  is  the  same  in  both,  and 
t^ere  is  no  repugnancy  in  the  two  remedies,  to  prevent  their 
concurrent  existence.  But  the  one  which  is  first  applied,  must 
thereafter  necessarily  be  exclusive  in  the  particular  case.  The 
act  of  1875  is  cumulative,  and  was  not  intended  to  repeal  or 
supersede  the  act  of  1856.  When  therefore  the  present  case 
was  properly  certified  to  the  nearest  judge,  under  the  act  of 
1866,  there  was  no  longer  any  room  for  the  intervention  of  the 
act  of  1875,  on  the  ground  of  the  interest  of  the  judge  as  the 
common  intent  of  both  acts  had  been  secured. 

The  application  for  change  of  venue  was  tardily  made  on  the 
day  set  for  trial.  The  act  of  1875  does  not  fix  any  time  for 
filing  the  petition,  but  directs  that  it  may  be  presented  ^'  to  the 
court  in  term  time,  or  to  any  law  judge  thereof  in  vacation," 
and  must  be  accompanied  with  an  affidavit  that  it  is  not  intended 
for  delay,  thus  manifestly  indicating  that  it  should  be  promptly 
done,  and  not  deferred  till  the  trial  is  actually  called  with  a 
jury  at  hand.  In  the  present  case  the  motion  was  first  mmle 
before  Judge  Wallace,  who  properly  referred  it  to  the  judge 
to  whom  the  case  had  been  already  certified,  and  the  latter 
refused  it  on  the  ground  that  the  case  was  already  before  a  judge 
appointed  by  law,  under  the  act  of  1866,  to  try  it,  and  who  was 
disinterested.     In  this  there  was  no  error. 

Before  the  jury  was  sworn  the  defendants  filed  a  special  plea 
to  the  jurisdiction  of  the  court  as  constituted.     Part  of  the 
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grounds,  relating  to  the  cliange  of  venue  have  been  already  dis- 
posed of,  but  the  plea  asserted  the  disqualification  of  Hon.  S.  H. 
MiLLEB  to  try  the  case,  as  he  was  "not  an  impartial,  unprejudiced 
and  indifferent  judge  with  respect  to  the  matters  in  issue.'' 
The  only  evidence  produced  in  support  of  the  plea  was  a  letter 
from  Judge  Miller  to  one  of  the  defendants  calling  his  atten- 
tion to  some  articles  in  the  newspaper,  and  expressing  the  opin- 
ion that  he  could  and  did  sometimes  control  the  columns  of  The 
News,  and  "  could  put  a  stop  to  this  if  you  (he)  wished  to." 
Neither  the  letter  nor  the  matters  referred  to  in  it  had  any  con- 
nection with  the  present  suit,  nor  did  they  in  anyway  show  any 
interest  which  disqualified  the  judge.  Objections  which  merely 
relate  to  the  judge's  personal  opinions  or  feelings,  and  not  to 
his  legal  interest  in  the  case  or  the  question,  are  not  within  the 
statute,  and  must  be  addressed  to  his  discretion :  Ellmaker  v. 
Buckley,  16  S.  &  R.  72 ;  Library  Co.  v.  Ingham,  1  Whart.  72 ; 
Phila.  V.  Fox,  64  Pa.  185. 

The  fourth  assignment  is  to  overruling  the  challenge  to  the 
array  of  jurors,  because  the  plaintiff  in  the  suit.  Judge  Wal- 
lace, had  participated  in  the  selection  of  the  names  and  putting 
tiiem  in  the  wheel  from  which  juries  were  to  be  drawn  during 
the  year.  This  objection  was  made  too  late.  The  names  were 
selected  and  put  in  the  wheel  for  the  year  1896  on  January  6, 
in  pursuance  of  an  order  made  in  the  previous  month.  The 
case  had  then  been  at  issue  for  more  than  a  year  (plea  filed 
in  December,  1894),  and  defendants  must  have  known  that  it 
was  likely  to  be  upon  the  trial  list  at  any  session  of  the  court 
in  1896,  yet  they  did  not  make  this  motion  until  May  26,  after 
the  overruling  of  the  motion  to  change  the  venue  and  the  plea 
to  the  jurisdiction,  and  when  the  jury  was  about  to  be  called 
for  the  trial.  It  was  too  plainly  meant  for  delay  to  be  treated 
with  favor.  As  said  by  our  Brother  Dean  in  Klemmer  v.  Rail- 
road Co.,  163  Pa.  521,  583,  "all  text  writers  on  practice  say 
that  a  motion  to  quash  the  array  should  be  made  as  soon  as  the 
facts  which  warrant  it  are  known." 

But  even  if  made  promptly  and  overruled  the  objection  would 
not  warrant  a  reversal  of  the  judgment.  Five  hundred  names 
were  put  in  the  wheel,  and  the  selection  of  them  was  the  work 
of  the  president  judge  and  the  commissioners  jointly,  the  main 
burden  being  borne  by  the  commissioners  as  is  evident  from 
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their  certificate  that  the  judge  was  present  only  a  portion  of  the 
time.  With  the  drawing  from  this  five  hundred  of  the  partic- 
ular panel  for  the  May  session  of  the  court,  the  judge  had  noth- 
ing to  do.  In  Munshower  v.  Patton,  10  S.  &  R.  334,  it  was 
held  that  the  sheriff  who  returned  the  jury  being  a  brother  of  a 
party,  was  a  good  cause  of  challenge  to  the  array,  but  it  was 
also  said  that  "  it  would  be  no  cause  of  challenge  that  the  sher- 
iff was  related  to  one  of  the  parties,  so  far  as  respected  his 
uniting  with  the  commissioners  in  making  out  the  list,  and  the 
other  measures  preparatory  to  their  summons."  The  mere  co- 
operation of  the  interested  officer  in  the  selection  of  names  to  be 
put  in  the  wheel  for  the  entire  year,  was  held  too  remote  to 
sustain  a  challenge.  The  same  reason  applies  with  even  greater 
force  to  the  present  case.  The  cause  was  at  isaue  before  the 
jurors  were  named  for  1895.  Was  the  judge  to  refrain  fi-om  the 
performance  of  part  of  his  official  duty  merely  upon  the  chance 
that  his  own  case  might  come  up  for  trial  during  that  year? 
It  did  not  come  up.  Was  he  then  to  refrain  for  another  year? 
Such  a  construction  would  be  unreasonable.  If  the  defendants 
thought  themselves  in  any  danger  from  a  jury  of  the  county 
drawn  out  of  the  five  hundred  so  selected,  there  was  ample 
remedy  in  a  timely  application  for  a  change  of  the  venue,  to  an 
indifferent  county. 

The  sixth  assignment  is  to  the  admission  of  a  question  put  to 
Jameson,  one  of  the  defendants,  whether  he  wrote  or  caused  the 
publication  of  an  editorial  in  the  newspaper  subsequent  to  the 
alleged  libel.  He  answered  that  he  had  not,  and  the  article  was 
not  offered  in  evidence.  Whether  this  editorial  was  competent 
evidence  or  not  depends  on  matters  which  do  not  appear,  and 
nothing  is  shown  in  the  exception  by  which  appelhmts  could 
have  been  injured. 

The  next  two  assignments  are  to  the  refusal  of  a  nonsuit, 
which  is  not  the  subject  of  review. 

The  defendants  presented  requests  for  charge  that  the  publi- 
cation complained  of  was  not  libelous  per  se,  that  there  being 
no  allegation,  and  no  proof  of  special  damage  the  verdict  must 
be  for  defendants,  and  that  the  publication  was  not  capable  of 
t^e  meaning  ascribed  to  it  by  the  plaintiff  that  he  had  been 
party  to  the  unlawful  settling  of  a  criminal  prosecution  by  the 
bribery  of  the  mayor.     All  these  requests  were  properly  refused. 
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The  judge  infitructed  the  jury  that  the  publication  was  not  libel- 
ous per  se  unless  it  charged  bribery,  which  was  much  more 
favorable  to  defendants  than  they  were  entitled  to,  since  to 
impute  corrupt  or  dishonorable  action  to  an  attorney  in  his  pro- 
fessional conduct  is  actionable  per  se  though  it  fall  short  of  bri- 
bery :  Barr  v.  Moore,  87  Pa.  385 ;  Townshend  on  Slander  and 
Libel,  ed.  1890,  pp.  248,  357 ;  Newell  on  Libel,  etc.,  ed.  1890, 
p.  184  and  cases  cited.  Whether  the  publication  conveyed  the 
meaning  charged  was  for  the  jury.  It  was  clearly  susceptible  of 
it  without  innuendo  or  colloquium,  if  indeed  it  really  admitted 
of  any  other. 

Appellants  further  claimed  that  the  publication  was  privileged, 
and  that  there  was  probable  cause  to  believe  the  statements  true. 
Even  if  this  were  fully  conceded  it  would  not  help  the  appel- 
lants* case.  As  plaintiff  was  a  candidate  for  public  office,  his 
character  and  conduct  were  proper  subjects  of  public  discussion, 
and  the  publication  of  any  facts  throwing  light  on  his  qualifica- 
tions or  disqualifications  would  be  privileged.  But  the  publi- 
cation complained  of  was  more  than  a  narration  of  even  alleged 
facts.  It  was  a  highly  sensational  and  damaging  account  of  an 
alleged  illegal  transaction,  with  mention  and  reference  to  the 
plaintiff  as  being  connected  with  and  party  thereto.  It  brought 
th^case  directly  within  the  rulings  in  regard  to  the  style  of  the 
publication.  Thus  in  Pittock  v.  O'Neill  63  Pa.  253,  it  was  said, 
"  had  the  publication  been  confined  to  the  petition  filed  in  the 
court  of  common  pleas,  it  might  have  been  considered  as  privi- 
leged, and  the  plaintiff  held  bound  to  prove  express  malice. 
But  the  comments  which  accompanied  it  deprived  it  of  its 
privilege.  It  has  been  held  to  be  libelous  to  publish  a  highly 
colored  account  of  judicial  proceedings  mixed  with  the  party's 
own  observations  and  conclusions."  In  Neeb  v.  Hope,  111  Pa. 
145,  it  was  said,  ^^  The  defendants  contend  that  if  the  publica- 
tion was  made  in  good  faith  and  without  malice  they  are  not 
liable.  This  would  be  so  had  the  article  kept  within  proper 
limits."  And  in  Conroy  v.  Pittsburg  Times,  139  Pa.  334,  it 
was  held  that  a  privileged  conmiunication  is  one  made  upon  a 
proper  occasion,  from  a  proper  motive,  based  upon  reasonable 
or  probable  cause,  and  in  a  proper  manner.  "  If  the  manner  be 
improper  the  privilege  is  lost."  While  a  fair  account  of  the 
transaction  which  was  the  basis  of  the  publication  would  have 
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been  privileged,  the  manner  and  style  of  this  account  and  com- 
ment were  for  the  consideration  of  the  jury  to  detennine  if  the 
privilege  had  been  exceeded,  and  were  property  submitted  to 
them  for  that  purpose. 

The  remaining  assignments  are  to  the  submission  of  the  ease 
to  the  jury  without  sufficient  evidence,  especially  against  the 
defendant  Jameson.  It  is  enough  to  say  that  there  was  evi- 
dence that  there  was  an  agreement  between  the  manager  of  the 
newspaper  and  Jameson,  who  was  one  of  the  executors  of  the 
former  owner,  that  Jameson  was  to  have  control  of  the  political 
columns  of  The  News  in  that  campaign,  so  far  at  least  as  related 
to  the  candidacy  of  the  plaintiff  for  the  judgeship.  Whether 
he  exercised  this  control  in  such  manner  as  to  make  him  jointly 
liable  for  the  publication  here  complained  of  was  a  fact  in  the 
case  which  was  fairly  submitted  to  the  jury. 

In  regard  to  the  evidence  of  express  malice,  as  bearing  on  tlie 
question  of  damages,  it  was  entirely  competent  for  plaintiff  to 
show  that  the  newspaper  had  challenged  him  to  explain  his 
connection  with  the  alleged  bribery,  and  when  he  offered  the 
explanation  fortified  by  affidavits,  the  paper  refused  to  publish 
it,  even  as  a  paid  advertisement.  Jameson's  liability  in  this  as 
in  other  respects  was  as  already  said,  a  matter  for  the  jury. 

Judgment  affirmed. 


Caroline  Lineberger,  by  her  guardian,  B.  G.  King,  v. 
John  S.  Newkirk  and  Mary  Newkirk,  Appellants. 

Life  esUUe— Tenant  by  the  cur lesy-^Merger— Title. 

Where  a  woman  dies  intestate  seized  of  real  estate,  leaving  to  survive 
her,  her  husband  and  one  child,  to  whom  the  husband  subsequently  makes 
a  quitclaim  deed  of  all  his  interest  and  title  to  the  property,  the  life  estate 
as  tenant  by  the  curtesy  merges  in  the  fee,  and  the  child  does  not  derive 
title  from  the  father,  but  from  the  mother. 

Ejectment—Equitable  and  legal  ejectment. 

Where  an  issue  in  an  action  of  ejectment  is  upon  the  signature  of  the 
plaintiff  to  a  deed  to  the  defendant's  deceased  wife  and  the  condition  of 
the  plaindfPs  mind  at  the  time  of  the  signature,  the  action  is  a  legal,  and 
not  an  equitable,  ejectment. 

A  woman  died  intestate,  leaving  a  husband  and  daughter  to  survive  her 
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Before  her  death  she  was  in  possession  of  land  which  she  claimed  under  a 
deed  from  N.  After  her  death  N.  brought  ejectment  against  the  husband 
and  recovered  the  land.  In  this  action  the  only  question  was  as  to  the 
validity  of  N.^s  signature  and  the  condition  of  his  mind  when  he  made  the 
deed.  After  this  suit  the  husband  quitclaimed  all  his  estate  to  his  daughter, 
who,  by  her  guardian,  brought  an  ejectment  against  N.,  when  the  same 
issues  were  raised  as  in  the  former  ejectment.  Held,  ( 1)  that  the  daughter 
derived  title  from  her  mother  and  not  from  her  father ;  (2)  that  the  first 
ejectment  was  a  legal,  and  not  an  equitable,  ejectment ;  (3)  that  as  the  first 
ejectment  was  between  her  father  and  N.,  and  as  there  was  no  privity  of 
estate  between  her  and  her  father,  the  record  of  the  first  ejectment  was 
inadmissible,  even  if  the  fii*st  ejectment  could  be  considered  an  equitable 
ejectment. 

Argued  Oct.  18,  1896.  Appeal,  No.  6,  Oct.  T.,  1896,  by 
defendants,  from  judgment  of  C.  P.  Mercer  Co.,  Sept.  T.,  1893, 
No.  91,  on  verdict  for  plaintiff.  Before  Stbrbbtt,  C.  J., 
(trbbn,  Williams,  McCollum,  Mitchell,  Dean  and 
Fell,  JJ.    Affirmed. 

Ejectment  for  a  tract  of  land  in  West  Middlesex  borough. 

At  the  trial  it  appeared  that  John  S.  Newkirk  and  Mary 
Newkirk,  his  wife,  had  owned  and  were  in  possession  of  this 
property  as  tenants  in  common  for  a  number  of  years  prior  to 
March  28, 1882,  and  on  said  date  a  deed  purports  to  have  been 
made  by  them  to  one  Ruth  Lineberger.  Under  this  deed  the 
said  Ruth  Lineberger,  with  her  husband,  Lester  Lineberger, 
went  into  possession  of  the  said  property,  and  subsequent 
thereto  the  said  Ruth  Lineberger  died  intestate,  leaving  to  sur- 
vive her,  her  said  husband  and  one  daughter,  Caroline  Line- 
berger, a  minor  and  the  plaintiff  in  this  case,  the  said  husband 
continuing  in  the  possession  as  tenant  by  the  curtesy ;  that  at 
No.  61,  September  term,  1889,  suit  in  ejectment  was  brought 
by  John  S.  Newkirk,  one  of  the  defendants  above  named, 
against  Lester  Lineberger,  the  above  named  tenant  by  the  cur- 
tesy, for  the  possession  of  said  described  land,  which  was  tried 
at  the  May  term  of  said  court,  in  1890.  In  this  case  the  plain- 
tiff, John  S.  Newkirk,  set  forth  as  his  claim  to  said  land  that 
the  deed  aforesaid,  dated  March  23, 1882,  was  not  his  deed ; 
first,  that  he  never  made,  signed  or  executed  any  such  deed, 
and  second,  that  at  the  time  said  deed  purports  to  have  been 
executed  he  was  insane  and  absolutely  incompetent  to  execute 
a  deed. 


Digitized  by  VjOOQIC 


LINEBERGER  v.  NEWKIRK  et  al.,  AppeUants         119 
1897.]  Statement  of  Facts. 

The  case  was  submitted  to  the  jury  on  the  charge  of  the 
court,  in  substance,  that  if  the  jury  found  from  the  evidence 
that  the  plaintiff,  John  S.  Newkirk,  did  not  sign  the  deed  in 
question,  the  verdict  should  be  in  favor  of  the  plaintiff ;  that  if 
they  found  that  John  S.  Newkirk  did  sign  said  deed,  but  at  the 
time  of  so  doing  the  jury  should  find  from  the  evidence  that  he 
was  insane,  they  should  also  find  the  amount  of  improvements 
made  by  the  defendants  upon  said  land  for  the  purpose  of 
enabling  the  court  to  equitably  frame  the  Judgment  in  the  case ; 
that  if  tfie  jury  found  from  the  evidence  that  John  S.  Newkirk 
did  execute  said  deed,  and  at  the  time  of  so  doing  he  was  of 
sufficient  mental  capacity  to  make  a  deed,  then  the  verdict  of 
the  jury  should  be  for  the  defendant.  Under  this  charge  of  the 
court  the  jury  found  for  the  plaintiff  generally  and  judgment 
was  entered  upon  the  verdict.  A  writ  of  habere  facias  posses- 
sionem was  subsequently  issued  and  the  plaintiff  placed  in 
possession  of  the  property  involved  in  the  issue. 

Some  time  after  John  S.  Newkirk  was  placed  in  possession 
of  the  said  property,  one  B.  6.  King  was  appointed  guardian 
for  said  Caroline  Lineberger  and  brought  this  suit  on  Au- 
gust 81,  1893.  On  December  21,  1894,  Lester  Lineberger 
made  a  quitclaim  deed  of  all  his  right,  title,  interest  and  claim 
to  said  property  to  his  daughter,  the  said  Caroline  Lineberger, 
and  by  an  agreement  of  the  parties,  by  a  paper  filed  in  this  case, 
it  was  agreed  that  said  deed  should  have  the  same  force  and 
effect  in  the  cause  as  it  would  have  had  if  it  had  been  executed 
and  delivered  before  the  commencement  of  this  suit.  This  case 
was  tried  at  March  term,  1895.  The  questions  of  issue  were 
entirely  the  same  as  in  the  case' at  No.  61,  September  term,  1889, 
to  wit :  whether  the  said  John  S.  Newkirk  did  sign  tlie  said 
deed,  dated  March  23,  1882,  or  whether  if  he  did  sign  the 
same  he  was  of  sufficient  mental  capacity  to  so  do.  The  defend- 
dants  offered  the  record  and  judgment  at  No.  61,  September 
term,  1889,  for  the  purpose  of  showing  that  the  questions 
involved  in  this  issue  had  been  therein  and  thereby  conclu- 
sively determined.  This  offer  was  refused  by  the  court  on  the 
grounds,  and  for  the  reason,  that  the  issue  in  this  case,  in  l^e 
view  of  the  court,  was  between  different  parties ;  holding  also 
that  the  record  and  judgment  in  the  former  case  was  not  evi- 
dence for  any  purpose  in  this  case  for  the  same  reason. 
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Yeidict  and  judgment  for  plaintiff.    Defendants  appealed. 

Errors  assigned  were,  (1)  ruling  on  evidence  as  above,  but 
not  quoting  the  bill  of  exceptions ;  (2)  refusing  to  decide  the 
question  as  to  whether  or  not  the  ejectment  at  No.  61,  Septem- 
ber term,  1889,  was  an  equitable  ejectment,  in  which  the  ver- 
dict and  judgment  was  conclusive  against  all  parties  claiming 
to  hOid  under  the  deed  in  question;  (3)  in  holding  that  the 
record  and  judgment  at  No.  61,  September  term,  1889,  was 
incompetent  and  irrelevant  in  tins  case  for  the  reason  that  the 
present  plaintiff  could  not  be  affected  thereby,  even  though  she 
claimed  under  the  deed  which  the  verdict  of  the  former  jury 
had  declared  invalid  for  the  reason  that  the  same  had  never 
been  signed  and  executed  by  John  S.  Newkirk ;  (4)  in  holding 
that  there  was  merger  of  the  life  estate  of  Lester  Lineberger  in 
the  greater  estate  claimed  in  this  case  by  the  plaintiff  through 
the  quitclaim  deed  of  Lester  Lineberger  to  Carrie  Lineberger, 
dated  December  21, 1894 ;  (5)  in  not  holding  that  the  ejectment 
at  No.  61,  September  term,  1889 — J.  S.  Newkirk  v.  Lester  Line- 
berger— was  what  is  known  to  the  law  as  an  equitable  ejectment, 
and  that  the  verdict  and  judgment  in  the  same  was  conclusive, 
and  that  no  other  or  subsequent  ejectment  would  lie  for  the 
recovery  of  said  land  based  upon  the  same  subject-matter  or 
deed,  which  was  in  question  in  said  case,  and  that  this  suit  was 
precluded  by  the  verdict  and  judgment  in  the  former  case. 

J,  Q-.  White^  with  him  A.  B,  Thompson^  for  appellants. — The 
former  ejectment  was  an  equitable  one :  Peterman  v.  Huling, 
81  Pa.  482;  Church  v.  Ruland,  64  Pa.  482  ;  Winpenny  v.  Win- 
penny,  92  Pa.  440. 

If  the  suit  at  No.  61,  September  term,  1889,  was  a  substitute 
for  a  bill  in  equity  to  determine  the  validity  of  the  deed  under 
which  the  defendant  claimed  the  curtesy,  then  by  the  verdict 
and  judgment  in  said  case  his  tenancy  was  extinguished  and 
the  same  became  vested  in  the  plaintiff  in  the  former  case.  The 
quitclaim  deed  of  the  tenant  by  the  curtesy  to  his  daughter, 
the  present  plaintiff,  could  convey  to  her  nothing,  as  he  had 
after  the  former  judgment  no  estate  to  convey. 

Q.  A.  Qordon^  with  him  W.  H.  Cochran^  for  appellee. — The 
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rule  which  allows  a  recovery  in  a  former  ejectment  to  be  put  in 
eyidence  in  a  subsequent  one  is  expressly  confined  to  cases 
where  the  land,  the  title  and  the  parties  are  the  same,  but  if  not 
80,  they  must  stand  in  privity  with  each  other :  Timbers  v.  Katz, 
6  W,  &  S-  290 ;  Sample  v.  Coulson,  9  W.  &  S.  62 ;  Chase  v. 
Irvin,  87  Pa.  286. 

If  the  life  tenant  has  assigned  his  estate  to  one  having  no 
other  interest  in  the  land  and  the  assignee  were  the  plaintiff  in 
this  case,  the  principle  contended  for  by  the  appellants  would 
apply.  Under  these  circumstances  the  estate  of  the  life  tenant 
would  have  been  preserved,  and  the  title  would  have  been  the 
same  as  in  the  former  suit.  Likewise  the  plaintiff  would  then 
stand  in  privity  with  the  life  tenant,  and  all  the  conditions  pre- 
scribed by  the  rulings  of  this  court  for  making  the  judgment  in 
the  former  case  competent  evidence  in  this  would  be  fulfilled. 
But  when  the  life  tenant  released  his  estate  to  the  remainder- 
man by  means  of  the  quitclaim  deed,  it  merged  in  the  fee : 
Wallace  v.  Blair,  1  Grant,  76 ;  Pennock  v.  Eagles,  102  Pa.  290  ; 
Biyar's  App.,  Ill  Pa.  81 ;  2  Blackstone's  Com.,  178. 

Opinion  by  Mb.  Justice  Green,  January  4, 1897  : 
We  cannot  assent  to  the  proposition  that  the  plaintiff's  title 
to  the  land  in  dispute  is  derived  through  her  father.  She  can- 
not be  regarded,  therefore,  as  claiming  in  privity  with  him,  and 
hence  the  rejection  of  the  offer  of  the  record  of  the  first  eject- 
ment was  entirely  correct.  Her  father's  interest  was  as  tenant 
by  the  curtesy,  and  in  any  event  terminated  with  his  life.  It 
was  of  course  terminable  at  any  time  by  a  voluntary  surrender 
to  the  tenant  in  reversion,  and  the  release  executed  by  him  to 
his  daughter  was  a  merger  of  his  life  estate  with  the  fee.  The 
proposition  that  the  first  action  was  an  equitable  ejectment  is 
equally  untenable.  The  issues  in  the  first  ejectment  were  upon 
the  signature  of  J.  S.  Newkirk  to  the  deed  in  question  and  the 
condition  of  his  mind  at  the  time  of  the  signature.  These  are 
plain  ordinary  issues  at  law.  They  involve  the  legal  title  under 
the  deed,  and  they  are  properly  to  be  determined  by  a  jury,  and 
not  by  the  court.  They  do  not  involve  equitable  considerations 
or  the  determination  of  facts  upon  which  an  equitable  title  arises. 
As  in  our  opinion  it  is  very  clear  that  the  first  action  was  not 
an  equitable  ejectment,  it  would  not  be  conclusive  against  a 
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second  ejectment  even  if  it  were  brought  by  the  defendant  in  the 
first,  and  it  could  not,  possibly,  be  conclusive  against  the  plain- 
tiflf  in  the  present  case,  who  was  neither  a  party  to  the  first  writ 
nor  in  privity  with  the  defendant  therein. 

The  assignments  of  error  are  dismissed. 

Judgment  affirmed. 


Hannah  Fritz  et  al.^  Appellants,  v.  Thomas  A.  Manges. 

Deed — OondUion —  Vdlidily  of  condition . 

A  condition  may  be  made  of  anything  that  is  not  illegal  or  unreason- 
able, such  as  that  the  grantee  shall  support  the  grantor  during  life,  on  the 
principle  that  the  owner  of  the  land  who  is  not  obliged  to  transfer  it  at 
all,  may  attach  to  its  transfer  such  conditions  and  restrictions  as  he  pleases, 
and  in  view  of  which  the  grantee  takes  the  land  so  long  as  they  are  not  in 
contravention  of  any  policy  of  law. 

A  conveyance  upon  condition  subsequent  passes  the  title  to  the  grantee 
subject  to  be  divested  by  failure  to  perform  the  conditions. 

Deed — Condiiions — Provision  for  support  of  grantor  and  wife. 
An  instrument  in  writing  which  was  designated  in  the  instrument  itself 
an  ** Article  of  Agreement "  provided  as  follows :  **6.  doth  hereby  covenant 
andagreetoletuntoM.  all  that  farm  ....  on  the  following  conditions.^ 
Among  the  conditions  enumerated  were  that  6.  should  furnish  one  half 
the  grain  and  farming  implements,  and  pay  one  half  the  taxes.  M.  was 
to  furnish  one  half  the  grain  and  implements  and  pay  one  half  the  taxes ; 
**  also  to  perform  all  the  work  necessary  to  be  done,  and  connected  with 
and  about  the  farm,  and  to  keep  all  fences  on  the  premises  in  good  repair, 
and  everything  generally  on  tiie  premises  in  good  condition.  .  .  .  This 
agreement  to  take  effect  April  1,  1889  for  a  term  as  set  forth  in  part  sec- 
ond of  this  agreement.  In  consideration  whereof  M.  doth  hereby  promise 
and  agree  with  6.  to  comply  with  each  and  every  act  and  condition  as 
above  mentioned.^'  Part  second  provided  as  follows :  '*  G.  and  wife  doth 
hereby  further  agree  to  and  with  the  said  M.  that  if  the  said  M.  shall  and 
will  from  time  to  time  strictly  comply  with  the  conditions  of  the  agree- 
ments as  above  stipulated,  and  in  addition,  at  the  request  of  the  said  G. 
and  wife,  do  such  work  as  shall  be  necessary  to  be  done  for  them,  such  as 
furnishing  fuel  and  providing  for  provisions  and  nurses  and  care  for  them 
in  case  of  sickness,  then  I  the  said  G.  and  wife,  hereby  grant  to  him  the 
said  M.  one  day  after  ray  and  my  wife^s  death  the  faitn  or  ti*act  of  land  as 
described  in  part  first  of  this  agreement,  his  heirs  and  assigns  forever,  and 
free  of  all  encumbrances/'  M.  took  possession  within  three  months  after 
the  execution  of  the  instrument,  performed  the  conditions  and  stipulations, 
and  made  valuable  improvements  on  the  land.    He  continued  in  possession 
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during  the  joint  lives  of  6.  and  his  wife,  and  the  life  of  the  survivor. 
After  the  death  of  the  latter  the  heirs  of  6.  brought  an  ejectment  against 
M.  HMy  (1)  that  the  instrument  was  not  a  lease ;  (2)  that  the  agreement 
disclosed  a  valuable  consideration ;  (3)  that  the  contract  was  executed ; 
(4)  that  even  if  it  were  executory  it  would  be  enforced  in  equity  because 
(a)  there  was  nothing  unreasonable  in  its  terms ;  (6)  it  contained  words 
of  inheritance ;  (c)  M.  had  fully  complied  with  its  terms ;  (d)  the  con- 
tract was  perfectly  fair ;  (5)  that  the  agreement  was  property  admitted  in 
evidence ;  (6)  that  the  testimony  of  M.  was  admissible  to  show  what  he 
had  done  in  the  way  of  performing  the  conditions  of  the  agreement ;  (7) 
that  evidence  to  the  effect  that  M.  had  removed  timber  from  the  land  was 
irrelevant. 

Equity — Executory  corUr<ict — Words  of  inheritance. 
An  executory  contract  will  pass  a  fee  simple  in  equity  without  words 
of  inheritance. 

Ejectment — Evidence — OuUing  timber 

In  ejectment,  testimony  that  defendant  had  cut  and  removed  timber  from 
the  land  in  controversy  is  incompetent  and  in*elevant. 

Argued  Oct.  14, 1896.  Appeal,  No.  166,  Oct.  Term  1896, 
by  plaintiffs  from  judgment  of  C.  P.  Somerset  County,  Sept. 
Tenn  1894,  No.  206,  on  verdict  for  defendant.  Before  Stbe- 
RETT,  C.  J.,  Gbben,  Williams,  McCollum,  Mitchell,  Dean 
and  Fell,  J  J.    Affirmed. 

Ejectment  for  a  tract  of  land  in  Allegheny  township.  Before 
Longenegs:eb,  P.  J. 

At  the  trial  it  appeared  that  the  plaintiffs  claimed  as  heirs  at 
law  of  John  Geiger.  The  defendant  claimed  title  under  the 
following  instrument  in  writing : 

This  article  of  agreement,  made  and  entered  into  ttiis  15th 
day  of  December,  A.  D.  1888,  by  and  between  John  Geiger,  of 
Allegheny  township,  Somerset  county.  Pa.,  of  the  one  part,  and 
Thomas  A.  Menges,  of  Summit  township,  same  county  and 
state,  of  the  other  part,  to  wit : 

"  Part  First.  The  said  John  Geiger  doth  hereby  covenant  and 
agree  to  let  unto  the  said  Thomas  A.  Menges  all  that  farm  or 
tract  of  land  which  he  now  occupies,  situated  in  the  township  of 
Allegheny,  county  of  Somerset  and  State  of  Penna.,  adjoining 
lands  of  Sturtz  Bros.,  Jacob  Troutman,  U.  Poorbaugh  and 
others,  containing  about  200  acres,  on  the  following  conditions : 
The  said  John  Geiger  agrees  to  furnish  one-half  of  all  grain 
used  an4  needed  for  seeding,  and  one-half  of  all  farming  imple- 
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ments  to  be  used  in  cultivating  said  farm,  and  the  use  of  one 
horse  and  feed  for  same,  and  to  allow  and  grant  unto  the  said 
Thomas  A.  Menges  to  receive  one-half  of  all  the  proceeds  raised 
on  said  farm ;  also  to  pay  one-half  of  all  taxes  to  be  levied  and 
assessed  on  the  farm  from  year  to  year,  and  the  said  Thomas  A. 
Menges  is  to  find  one-half  of  all  in  comparison  as  above  men- 
tioned, and  to  pay  the  other  half  of  all  taxes,  also  to  perform 
all  the  work  necessary  to  be  done  and  connected  with  and  about 
tlie  farm,  and  to  keep  all  fences  on  the  premises  in  good  repair, 
and  everything  generally  on  the  premises  in  good  condition ; 
also  reserves  the  right  of  cutting  any  timber  except  such  as 
shall  or  may  be  needed  in  and  about  the  premises,  fencing, 
fuel,  etc.  This  agreement  to  take  effect  April  1,  1889,  for  a 
term  as  set  forth  in  Part  Second  of  this  agreement.  In  con- 
sideration whereof  the  said  Thomas  A.  Menges  doth  hereby 
promise  and  agree  with  the  said  John  Geiger  to  comply  with 
each  and  every  act  and  condition  as  above  mentioned. 

"  Part  Second.  The  said  John  Geiger  (and  Elizabeth  his  wife) 
doth  hereby  further  agree  to  and  with  the  said  Thomas  A.  Men- 
ges that  if  the  said  Thomas  A.  Menges  shall  and  will  from 
time  to  time  strictly  comply  with  the  conditions  of  the  agree- 
ments as  above  stipulated,  and  in  addition,  at  the  request  of 
the  (said)  John  Geiger  and  Elizabeth  his  (wife),  do  such  work 
as  shall  be  necessary  to  be  done  for  them,  such  as  furnishing 
fuel  and  providing  for  provisions  and  nurses  and  care  for  them 
in  case  of  sickness,  (then)  I  (the  said  John  Geiger  and  wife  do) 
hereby  grant  to  him  (the  said  Thomas  A.  Menges)  one  day 
after  ray  and  my  wife's  death  the  farm  or  tract  of  land  as  de- 
scribed in  Part  First  of  this  agreement,  his  heirs  and  assigns 
forever,  and  free  of  all  encumbrances. 

"  In  witness  whereof  we  have  hereunto  set  our  hands  and 
seal,  this  15th  day  of  December,  A.  D.  1888. 

"  J.  Gbigeb,  [l.  s.] 

"  Elfzabbth  Gbigeb,  [l.  s.] 

"  Thomas  A.  Menges,  [l.  s.] 

"Signed,  sealed  and  delivered  in  the  presence  of  us. 
'*  H.  E.  Miller, 
"  John  H.  Miller, 
"  Jacob  Embrick." 

The  evidence  showed  that  defendant  had  gone  into  posses- 
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sion  of  the  land  within  three  months  from  the  date  of  the  agree- 
ment, had  performed  the  conditions  of  the  agreement,  made 
valuable  improvements  upon  the  land,  and  continued  in  pos- 
session until  the  death  of  Mrs.  Geiger,  who  survived  her  hus- 
band. 

The  defendant  offered  in  evidence  the  agreement. 

Plaintiffs  objected  to  it  for  the  following  reasons :  First,  it  has 
been  shown  by  the  scrivener  and  one  of  the  attesting  witnesses 
that  at  the  time  of  the  alleged  execution  of  the  agreement  it  was 
not  completed ;  that  the  signature  of  Elizabeth  Geiger,  wife  of 
John  Geiger,  was  to  be  obtained  to  the  instrument ;  that  that 
was  not  done  during  the  lifetime  of  John  Geiger,  and  therefore 
the  instrument  was  never  perfected  and  the  agreement  was 
incomplete,  and  not  a  consummated  contract.  Second,  the  agree- 
ment is  not  a  conveyance  of  the  land  in  dispute,  and  therefore 
no  title  passed  to  the  defendant  thereby.  Third,  that  by  the 
tenns  of  the  agreement  John  Geiger  and  his  wife  were  only  to 
execute  a  conveyance  upon  certain  conditions  depending  entirely 
upon  the  volition  of  Geiger  and  his  wife,  and  as  their  volition 
was  not  exercised  in  the  lifetime  of  John  Geiger  the  agreement 
is  of  no  force  or  effect  so  far  as  concerns  conveying  title  to  the 
land  in  dispute.  Fourth,  the  agreement  is  irrelevant  and  im- 
materiaL  Fifth,  at  most  the  agreement  evinces  a  purpose  or 
promise  on  the  part  of  John  Geiger  and  wife  to  make  testa- 
mentary disposition  of  the  real  estate  referred  to  in  favor  of  the 
defendant  upon  conditions  satisfactory  to  the  said  Geiger  and 
wife,  and  the  purpose  not  having  been  carried  into  effect  by 
Geiger  in  his  lifetime,  the  paper  is  wholly  inoperative  as  a  con- 
veyance of  real  estate,  and  therefore  inadmissible  in  this  case. 

The  Court :  We  will  admit  the  paper,  and  note  an  exception 
to  the  plaintiff.  [1] 

When  Carrie  Beck,  a  witness  for  the  defendant  was  on  the 
stand,  defendant  made  the  following  offer : 

Mr.  Hay:  We  now  propose  to  prove  by  this  witness  that 
Mr.  Menges  moved  there  in  the  spring  of  1889  and  commenced 
to  farm  this  tract  of  land  on  shares,  he  to  furnish  one  half  of 
the  farming  implements  and  one  half  of  the  seed  and  pay  one 
half  of  the  taxes  and  that  he  repair  one  half  of  the  fences. 
That  he  furnished  fuel  for  them,  that  he  went  to  mill,  and  did 
whatever  was  necessary  to  bring  produce  to  the  house  for  the 
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old  folks.  That  he  cared  for  tihem  when  he  and  his  wife  were 
sick  and  performed  all  the  corenants  and  agreements  that  he 
was  to  perform  under  this  agreement.  That  in  the  first  year, 
in  1889,  Mr.  Menges  made  improvements  in  the  house  during 
the  lifetime  of  John  Geiger  and  built  a  spring  house ;  and  that 
in  the  lifetime  of  Mrs.  Geiger  he  made  further  improvements 
on  the  farm.  That  on  the  day  the  agreement  was  made  Mr. 
Geiger  said  he  and  Menges  were  going  to  Johnsburg  to  make 
an  agreement,  and  stated  in  substance  the  provisions  of  the 
agreement,  and  that  if  he  (Menges)  would  do  well  or  perform 
what  he  was  to  do  he  would  have  the  property  at  his  wife's 
death. 

Mr.  Ruppel :  That  is  objected  to  for  the  following  reasons  : 
First,  the  declarations  of  Geiger  made  prior  to  the  execution  of 
the  agreement  are  inadmissible  because  (a)  a  title  to  real  estate 
cannot  be  affected  by  parol,  and  (6)  all  declarations  or  agfree- 
ments  in  parol  are  merged  in  the  written  agreement.  Second, 
the  possession  taken  by  Menges  and  the  work  done  by  him,  as 
alleged  in  the  offer,  were  done  by  him  as  a  tenant  under  the 
portion  of  the  agreement  which  is  a  lease  of  the  premises,  and 
cannot  affect  the  title  to  the  land.  Third,  the  testimony  is  irrel- 
evant and  immaterial. 

The  Court :  We  admit  the  testimony  indicated  by  the  offer, 
except  the  declarations  of  John  Geiger ;  the  contract  made  by 
the  parties  and  offered  in  evidence  must  speak  for  itself  as  to 
its  terms  and  the  understanding  of  the  parties  thereto.  Excep- 
ti(Mi.  [2] 

Plaintiffs  offered  to  prove  that  in  the  present  year  he  (Menges) 
has  taken  off  several  hundred  dollars'  worth  of  bark  and  timber. 

The  Court:  We  exclude  the  testimony;  we  do  not  think  it 
is  admissible  to  affect  the  title  to  the  parties.  [3] 

The  plaintiffs'  point  was  as  follows : 

Under  all  the  evidence  in  the  case,  the  verdict  must  be  for 
the  plaintiffs  for  the  land  in  dispute. 

The  court  directed  a  verdict  for  plaintiffs,  reserving  the  plain- 
tiffs' point.  The  defendant  excepted.  Subsequently  the  court 
entered  judgment  for  defendant  non  obstante  veredicto.  Plain- 
tiffs appealed. 

Errors  assigned  were,  (1-3)  rulings  on  evidence,  quoting  the 
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hills  of  exceptions ;  (4)  entry  of  judgment  non  obstante  vere- 
dicto. 

J.  L.  Pugh  and  W.  H.  Buppely  with  them  A.  H,  Coffroth^  for 
appellants. — The  agreement  was  not  a  deed  but  a  lease. 

The  agreement  was  executory :  Stouffer  v.  Coleman,  1  Yeatee, 
398 ;  Sherman  v.  Dill,  4  Yeates,  295 ;  Stokely  v.  Trout,  3  Watts, 
168 ;  Kenrick  v.  Sraick,  7  W.  &  S.  41 ;  WiUiams  v.  Bently,  27 
Pa.  294;  Ogden  v.  Brown,  33  Pa.  247;  Stewart  v.  Lang,  37 
Pa.  201 ;  Willey  v.  Day,  51  Pa.  51  ;  Perry  v.  Scott,  51  Pa.  119 ; 
Turner  v.  Scott,  51  Pa.  126 ;  Frederick's  App.,  52  Pa.  338 ; 
Shirley  v.  Shirley,  59  Pa.  267 ;  Reitz's  App.,  64  Pa.  162 ;  PhUlips 
V.  Swank,  120  Pa.  76 ;  Dreisbach  v.  Serfass,  126  Pa.  32. 

Another  reason  for  holding  that  this  paper  is  inoperative  as 
a  deed  of  conveyance,  is  that  it  is  to  take  effect  in  the  future : 
Roe  V.  Tranmarr,  2  Smith's  Leading  Cases,  part  1,  524 ;  Leaver 
V.  Gauss,  62  Iowa,  314 ;  Wall  v.  Wall,  64  Am.  Dec.  147  ;  Babb 
V.  Harrison,  9  Richardson's  Eq.  Ill ;  Brown  v.  Mattocks,  103 
Pa.  16. 

If  this  agreement  be  held  to  be  a  mere  executory  contract, 
then  the  question  arises  whether  the  defendant  has  such  an 
equity  as  would  move  a  chancellor  to  decree  a  specific  perform- 
ance of  the  contract  under  all  the  circumstances :  Kenrick  v. 
Smick,  7  W.  &  S.  41 ;  WilUams  v.  Bentley,  27  Pa.  294 ;  Simp- 
son  V.  Breckenridge,  32  Pa.  287. 

Under  all  the  circumstances,  Menges  would  not  be  entitled 
to  a  decree  of  specific  performance,  even  if  the  agreement  be 
construed  to  go  beyond  the  mere  expression  of  an  intention, 
and  held  an  executory  contract  for  the  sale  of  the  land ;  Rowan's 
App.,  25  Pa.  292 ;  Dalzell  v.  Crawford,  1  Parsons,  37 ;  David- 
son V.  Little,  22  Pa.  245 ;  Hammer  v.  McEldowney,  46  Pa.  334 ; 
Freetly  v.  Bamhart,  51  Pa.  279 ;  O.  C.  R.  R.  v.  A.  &  G.  W. 
R.  R.,  57  Pa.  65 ;  Backus'  App.,  58  Pa.  186  ;  Weise's  App.,  72 
Pa.  351 ;  Wistar's  App.,  80  Pa.  484 ;  Ballard  v.  Ward,  89  Pa. 
858 ;  Rennyson  v.  Rozell,  106  Pa.  407 ;  Friend  v.  Lamb,  152 
Pa.  629;  Maguire  v.  Hearty,  163  Pa.  381;  Waterman  on  Spe- 
cific Performance  of  Contracts,  sees.  159,  170, 179, 180,  186. 

That  the  court  below  was  right  in  holding  that  the  ag^e- 
ment  was  to  be  construed  by  the  court  without  aid  from  parol 
testimony,  is  clear  from  the  following  cases:  Mc Williams  v. 
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Martin,  12  S.  &  R.  269;  Fox  v.  Foster,  4  Pa.  119;  5  Am.  & 
Eng.  Ency.  of  Law,  424. 

Menges  cannot  be  held  to  have  taken  possession  of  the  prop- 
erty under  the  second  part  of  the  agreement,  because  his  pos- 
session must  be  referred  to  the  first  part  relating  to  tenancy : 
Willey  V.  Day,  51  Pa.  51. 

There  was  no  consideration  to  support  a  conveyance,  and 
therefore  the  court  should  have  permitted  the  verdict  for  the 
plaintiffs  to  stand :  Wolff's  App.,  123  Pa.  438. 

W.  H,  Koontz  and  Valentine  Hay^  with  them  John  Q.  Ogle^ 
for  appellee. — If  "  Part  First "  of  the  paper  stood  alone  and 
contained  no  reference  to  "  Part  Second  "  and  omitted  the  under- 
taking of  Menges,  it  might  perhaps  be  termed  a  lease,  but  taken 
in  connection  with  the  covenant  of  Menges  in  "  Part  First " 
and  the  whole  of  "  Part  Second,"  it  can  scarcely  be  seriously 
contended  that  it  is  only  a  lease. 

In  this  case  there  is  a  present  grant  of  the  land,  and  no  pro- 
vision whatever  for  further  conveyance :  Gray  v.  Blanchard,  1 
Am.  Law  Leading  Cases  of  Real  Property,  127  ;  Spaulding  v. 
Hallenbeck,  39  Barb.  79;  Sheaflfer  v.  Sheaffer,  37  Pa.  525. 
Hershman  v.  Hershman,  63  Ind.  451 ;  Rollins  v.  Riley,  44  N.  H. 
9;  Rowell  v.  Jewett,  69  Me.  293;  Tanner  v.  Van  Bibber,  2 
Duv.  550;  Wilson  v.  Wilson,  38  Me.  18 ;  Marwick  v.  Andrews, 
25  Me.  525 ;  Barker  v.  Cobb,  36  N.  H.  344 ;  Eastman  v.  Batch- 
elder,  36  N.  H.  141. 

A  conveyance  upon  conditions  subsequent  passes  the  titie  to 
the  grantee,  subject  to  be  divested  by  the  failure  to  perform 
the  conditions :  Towle  v.  Remsen,  70  N.  Y.  303 ;  4  Kent's  Com- 
mentaries, 125 ;  2  Blackstone's  Commentaries,  154. 

But  even  if  the  contract  is  construed  to  be  executory  we  think 
the  defendant  has  a  good  titie  to  the  land  in  dispute :  Ogden 
V.  Brown,  33  Pa.  247 ;  Phillips  v.  Swank,  120  Pa.  76 ;  John- 
son V.  MeCue,  34  Pa.  180 ;  Dreisbach  v.  Serfass,  126  Pa.  32. 

Opinion  by  Mb.  Chttcf  Justice  Stebbbtt,  Jan.  4, 1897 : 
In  tiie  language  of  plaintiffs'  only  point,  the  learned  trial 
judge  instructed  the  jury  that,  ^^  under  all  the  evidence  in  the 
case  the  verdict  must  be  for  the  plaintiffs  for  the  land  in  dis- 
pute;" and  accordingly  a  verdict  was  taken,  subject  to  the 
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opinion  of  the  court  on  the  question  of  law  presented  by  said 
point.  The  defendant  alone  excepted  to  this  ruling;  but,  inas- 
much as  judgment  non  obstante  veredicto  was  subsequently 
entered  in  his  favor  on  the  question  reserved,  he  of  course 
abandoned  his  exception ;  and  no  question,  as  to  the  form  of  the 
reservation,  has  been  luised  here  by  either  party. 

Waiving  any  question  as  to  the  regularity  of  the  reservation, 
and  considering  the  case,  as  the  parties  have  done,  on  its  merits, 
we  are  by  no  means  convinced  that  the  learned  judge's  construc- 
tion of  the  instrument,  upon  which  defendant's  claim  of  title  in 
himself  depends,  is  not  substantially  correct.  On  the  contrary, 
fpr  reasons  given  in  the  opinion  of  the  learned  judge,  we  think 
the  instrument  in  question  was  correctly  construed. 

There  is  no  valid  ground  on  which  it  can  be  successfully  con- 
tended that  the  instrument  in  question  is  neither  an  executed 
nor  an  executory  contract,  but  simply  a  lease.  If  that  portion 
of  it,  designated  as  ^'  Part  First "  stood  alone,  and  contained  no 
reference  to  ^^  Part  Second "  and  omitted  the  undertaking  of 
the  defendant,  there  might  be  some  ground  for  construing  it  to 
be  a  lease.  But  in  construing  the  paper  both  parts  must  be 
taken  together ;  and  when  thus  considered  as  a  whole,  it  is  very 
evident  that  it  is  not  simply  a  lease. 

With  still  less  show  of  reason  can  it  be  considered  nudum 
pactum.  In  the  services  to  be  rendered  by  the  defendant,  and 
which  were  actually  performed  by  him,  the  agreement  clearly 
discloses  a  valuable  consideration. 

Some  of  the  authorities  cited  by  plaintiffs  in  support  of  their 
further  position  that  at  most  the  agreement  is  merely  executory, 
are  not  in  point  While  the  instruments  to  which  they  refer 
do  contain  words  of  present  assurance  of  the  land,  they  also  pro- 
vide for  a  future  conveyance  of  the  same.  In  the  case  at  bar, 
there  is  a  present  grant  of  the  land  without  any  provision  what- 
ever for  a  future  conveyance.  The  operative  words  are :  "  (then) 
I  (the  said  John  Geiger  and  wife  do)  hereby  grant  to  him  (the 
said  Thomas  A.  Menges)  one  day  after  my  and  my  wife's  death 
the  farm  or  tract  of  land  described  in  Part  First  of  this  agree- 
ment, his  heirs  and  assigns  forever,  and  free  of  all  incumbrances." 
We  thus  have  a  present  grant — containing  words  of  inheritance 
—on  conditions  to  be  performed  by  the  grantee,  followed  by 
possession  taken  by  him  within  less  than  three  months  after  the 
Vol.  clxxix— 9 
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execution  of  the  instrument,  and  performanoe  by  him  of  the 
conditions  and  stipulations ;  and  in  addition  thereto,  valuable 
improvements  made  by  him  on  the  land,  and  continuous  posses- 
sion thereof  during  the  joint  lives  of  the  grantor  and  his  wife 
and  the  life  of  the  survivor. 

In  Gray  v.  Blanchard,  1  Leading  Cases,  Am.  Law  of  Real 
Prop.  127,  it  is  said :  "  A  condition  may  be  made  of  anything 
that  is  not  illegal  or  unreasonable,  on  the  principle  that  the 
owner  of  the  land,  who  is  not  obliged  to  transfer  it  at  all,  may 
attach  to  its  transfer  such  conditions  and  restrictions  as  he 
pleases,  and  in  view  of  which  the  grantee  takes  the  land  so  long 
as  they  are  not  in  contravention  of  any  policy  of  law.  ...  A 
very  conunon  condition  in  rural  districts  is  that  the  grantee 
shall  support  the  grantor  during  life :  "  Id.  128,  and  cases  there 
cited. 

In  the  case  before  us,  the  conditions  are :  "  Shall  and  will 
from  time  to  time  strictly  comply  with  the  conditions  of  the 
agreements  as  above  stipulated,  and  in  addition,  at  the  request 
of  said  John  Geiger  and  Elizabeth,  his  wife,  do  such  work  as 
shall  be  necessary  to  be  done  for  them,  such  as  furnishing  fuel 
and  providing  for  provisions  and  nurses  for  them  in  case  of  sick- 
ness, "  etc. 

This  language  fully  meets  the  requirements  stated  in  Gray 
T.  Blanchard,  supra ;  and,  in  view  of  the  undisputed  facts  that 
the  defendant  fully  performed  all  the  conditions  and  stipula- 
tions contained  in  the  agreement,  etc.,  and  that  no  complaint 
was  ever  made  by  either  the  grantor  or  his  wife,  the  title  in  fee, 
on  the  death  of  Geiger  and  his  wife  became  absolute  in  the 
defendant.  As  was  held,  in  Evenson  v.  Webster,  44  Am.  Rep. 
802,  "A  conveyance  upon  condition  subsequent,  passes  the 
title  to  the  grantee,  subject  to  be  divested  by  failure  to  perform 
the  conditions.  The  rule  that  the  title  passes  in  such  convey- 
ances is  generally  recognized :  Fowle  v.  Remsen,  70  N.  Y.  303 ; 
4  Kent's  Com.,  125 ;  2  Blackstone  Com.,  154." 

Assuming  for  argument's  sake  merely  that  the  contract  is 
only  executory,  the  question  would  then  arise  whether  it  is  such 
a  contract  as  a  chancellor  would  enforce.  We  think  it  is,  be- 
cause (1)  there  is  nothing  unreasonable  in  its  terms.  It  imposes 
on  the  defendant  certain  conditions,  the  performance  of  which  on 
his  part  becomes  absolutely  necessary.     (2)  It  contains  words  of 
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inheritance  which,  in  equity  are  not  even  required  in  an  execu- 
tory contract.  "  An  executory  contract  will  pass  a  fee  simple 
in  equity  without  words  of  inheritance : "  Ogden  v.  Brown,  33 
Pa.  247 ;  PhiUips  v.  Swank,  120  Pa.  76.  (3)  There  was  full 
compliance  by  defendant  with  its  terms  and  conditions,  and  no 
complaint  to  the  contrary  was  ever  made  by  either  the  grantor 
or  his  wife.  (4)  The  contract  is  perfectly  fair.  While  it  is 
informal,  its  terms  are  sufficiently  clear  and  capable  of  ascer- 
tainment. There  is  no  allegation  of  fraud  or  imposition  in  its 
procurement. 

Other  authorities,  among  which  are  Johnson  v.  McCue,  34  Pa. 
180,  Dreisbach  v.  Serfass,  126  Pa.  32,  are  cited  in  support  of 
the  principle ;  but  further  elaboration  of  the  subject  is  unneces- 
sary. As  already  stated,  the  operative  words  of  the  contract 
under  consideration — unqualified  by  anything  therein  contained 
— justified  the  conclusion  that  it  was  an  executed  contract  and 
not  an  executory  agreement  to  convey. 

On  the  trial  it  was  admitted  that  title  to  the  land  in  contro- 
versy was  in  John  Geiger  prior  to  December  15,  1888,  the  date 
of  the  instrument  referred  to ;  that  on  March  17,  1890,  John 
Geiger  died  intestate,  leaving  to  survive  him  a  widow,  Eliza- 
beth Geiger,  and  collateral  heirs,  but  no  lineal  descendants,  and 
that  in  January,  1893,  the  widow  died.  In  same  connection  the 
plaintiffs  proved  that  they  are  the  heirs  of  John  Geiger,  and 
put  in  evidence  the  writ,  etc. 

To  meet  the  prima  facie  case  thus  presented  by  the  plaintiffs, 
the  defendant  proved  that  he  went  into  possession  of  the  land 
under  and  in  pursuance  of  said  contract  of  December  15, 1888 ; 
that  he  complied  with  all  the  terms  and  conditions  thereof,  to 
be  done,  kept  and  performed  by  him,  and  that  he  has  remained 
in  possession  ever  since.  After  having  proved  the  execution  of 
said  contract  and  the  circumstances  connected  therewith,  the 
instrument  was  offered  and  received  in  evidence.  Its  admission 
constitutes  the  first  assignment  of  error. 

There  was  no  conflict  of  testimony  as  to  the  execution  of  the 
instrument,  and  there  appears  to  have  been  no  error  in  over- 
ruling plaintiffs'  objection  and  admitting  it  in  evidence. 

Nor  was  there  any  error  in  receiving  the  testimony  complained 
of  in  the  second  specification.  It  was  both  relevant  and  mate- 
rial in  that  it  proved  performance  by  the  defendant  of  all  the 
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terms  and  conditions  of  the  contract  under  which  he  acquired 
and  retained  possession  of  the  land. 

The  testimony  referred  to  in  the  third  specification  was  rightly 
excluded,  for  the  reason  that  it  was  incompetent  and  wholly 
irrelevant  to  the  issue. 

There  was  no  error  in  the  admission  or  rejection  of  testimony; 
nor  was  there  any  conflict  of  evidence  as  to  any  of  the  material 
facts  in  the  case.  We  find  nothing  in  the  record  that  requires 
a  reversal  of  the  judgment  for  the  defendant  non  obstante  vere- 
dicto, and  it  is  therefore  affirmed. 


Frances  Corcoran,  for  the  use  of  Wm.  H.  Dill,  for  the 
use  of  S.  B.  Philson,  cashier,  v.  The  Mutual  Life 
Insurance  Company  of  New  York,  Appellants. 

Evidence— LeUer— Province  of  court  and  jury. 

Where  a  letter  produced  in  evidence  is  plain  and  direct  in  its  state- 
ments, and  without  ambiguity,  its  construction  is  for  tho  court. 

Insurance — Life  insurance  —  Notice  of  assignment^  Waiver^Letier— 
Loss  of  policy — Evidence — Province  of  court  and  Jury. 

A  life  insurance  company  paid  the  amount  of  a  policy  of  insuranoe  on 
the  life  of  C.  to  C.^s  Mrife.  It  was  claimed  that  the  policy  was  lost,  and 
before  the  policy  was  paid,  C.^s  wife  was  required  to  give  to  the  company 
a  bond  of  indemnity.  Subsequently  suit  was  brought  upon  the  policy  by 
a  person  claiming  under  an  assignment  from  D.  to  whom  C.  and  wife  had 
assigned  the  policy.  The  policy  stipulated  that  the  company  would  take 
no  notice  of  any  assignment  until  it  had  been  furnished  with  a  duplicate, 
or  a  certified  copy  thereof,  delivered  to  the  company  at  its  pnncipal  office. 
The  company  set  up  this  stipulation  as  a  defense,  and  the  plaintiff  replied 
that  the  company  had  waived  the  stipulation.  The  plaintiff  gave  in  evi- 
dence a  letter  from  the  assignee  to  the  secretary  of  the  company,  referring 
to  the  assignments,  and  asking  whether  he  should  forward  the  policy,  or 
should  send  the  assignments  only.  The  secretary  replied  that  the  com- 
pany had  no  record  of  the  transfers,  but  if  furnished  with  duplicate  or 
certified  copies  of  the  assignments,  the  company  would  file  them  as  notice 
of  claim,  and  directed  him  to  communicate  with  the  general  agent  of  the 
company  in  Philadelphia,  the  principal  office  being  in  New  York.  Plain- 
tift*  proved  that  he  sent  the  policy  by  a  messenger  to  the  agent  in  Phila- 
delphia, and  that  the  messenger  in  the  agent's  absence  showed  the  policy 
to  a  clerk,  who,  after  looking  at  it,  returned  it  without  comment.  No 
copies  were  in  fact  sent  to  either  the  New  York  or  the  Philadelphia  office. 
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and  no  note  or  memorandum  of  the  assignments  were  found  in  either  office. 
Held,  (1)  that  the  constimotion  of  the  letter  of  the  secretary,  and  whether 
it  was  a  waiver  of  the  stipulation  in  the  policy,  were  questions  for  the  court ; 
(2)  that  the  juiT  should  have  been  instructed  that  if  the  production  of  copies 
for  filing  was  actually  waived  by  the  Philadelphia  office,  then  the  plaintiff 
could  recover,  but  if  not,  then  he  must  look  to  the  person  who  actually 
received  the  money ;  (8)  that  the  fact  that  C.'s  wife  did  not  produce  the 
policy  when  she  demanded  payment,  but  alleged  that  the  policy  was  lost, 
raised  no  presumption  that  the  policy  was  held  by  another. 

In  an  action  upon  a  policy  of  insurance  by  an  assignee  of  the  policy, 
the  plaintiff  insisted  upon  a  waiver  of  a  provision  in  the  policy  that  re 
quired  copies  of  assignments  to  be  furnished  to  the  company  for  filing  by 
it  as  notice  of  claim  by  the  assignee,  and  asked  the  court  to  permit  the  jury 
to  find  proof  of  such  waiver  in  a  letter  signed  by  the  secretary  of  the  com- 
pany. The  plaintiff  presented  a  point  to  the  effect  that  the  letter  was  not 
an  agreement  signed  by  the  president  or  secretary  of  the  company,  waiv- 
ing or  changing  any  of  the  terms  of  the  policy.  The  court  replied,  **  I 
cannot  affirm  this  point,"  but  added  that  the  letter  of  the  secretary  must 
be  taken  as  speaking  not  for  himself  as  an  individual,  but  for  the  com- 
pany as  its  officer.  Held,  that  the  answer,  while  amounting  to  a  denial 
of  tlie  point,  placed  that  denial  upon  a  ground  not  raised  or  involved  in 
any  phase  of  the  controversy,  and  was  therefore  erroneous. 

Argued  Oct  14,  1896.  Appeal,  No.  116,  Oct  T.,  1896, 
by  defendants,  from  judgment  of  C.  P.  Somerset  County, 
May  T.,  1895,  No.  2,  on  verdict  for  plaintiffs.  Before  Stbb- 
BBTT,  C.  J.,  Gbbbn,  Williams.  McCollijm,  Mitchell,  Dean 
and  Fell,  JJ.    Reversed. 

Assumpsit  on  a  poUcy  of  life  insurance. 
The  facts  appear  by  the  charge  of  the  court  and  the  opinion 
of  the  Supreme  Court. 

The  court  charged  in  part  as  follows : 

On  the  10th  day  of  August,  1877,  James  Corcoran  took  an 
insurance  policy  in  the  defendant  company  on  his  life  for  $4,000, 
payable  in  the  event  of  his  death  to  his  wife,  Frances  Corcoran, 
for  her  sole  use,  if  living,  and  if  not  living,  to  their  children  or 
the  guardian  of  the  children  for  their  use.  The  premiums  were 
paid  by  James  Corcoran.  On  the  13th  of  October,  1890,  the 
policy  was  assigned  by  Corcoran  and  his  wife  to  Wm.  H.  f  )ill, 
for  the  nominal  sum  of  $1.00  expressed  in  the  assignment,  but 
the  plaintiff  contends  that  the  real  consideration  was  a  debt 
owing  by  Corcoran  to  Dill,  which  was  represented  by  a  note  in 
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the  plaintiff's  bank,  and  the  predecessors  of  that  note.  On  the 
part  of  the  defendant  it  is  contended  that  it  was  not  a  debt  of 
Corcoran,  but  of  the  Presque  Isle  Lumber  Company,  and  that 
Corcoran  was  merely  an  indorser.  This,  gentlemen,  is  a  ques- 
tion of  fact  which  you  will  determine  from  the  evidence. 

If  Dill  was  a  creditor  of  Corcoran  when  the  assignment  was 
made,  as  the  plaintiff  claims,  his  title  to  the  policy  was  good. 
If  the  assignment  was  without  consideration,  no  title  passed.  If 
Dill  acquired  an  interest  by  the  assignment  to  him,  he  could 
assign  it  to  another,  and  he  did  assign  it  to  S.  B.  Philson  in 
March,  1892.  It  is  not  denied  that  Philson  obtained  it  on  an 
ample  consideration,  and  he  had  a  perfect  right  to  be  made  whole 
on  the  insurance,  unless  he  made  a  mistake  in  taking  the  steps 
to  secure  himself. 

When  he  received  the  policy  he  advised  the  company  at  its 
office  in  New  York  by  a  letter  in  evidence,  dated  March  29, 1892, 
and  made  some  inquiries  as  to  the  steps  necessary  to  secure  him- 
self as  the  assignee  of  the  policy.     The  letter  reads  as  follows: 

"  Meyebsdalb,  Somerset  County,  Pa.,  March  29, 1892. 
"  Sec'y  of  the  Mutual  Life  Ins.  Co.,  New  York. 

"Dear  Sir:— On  October  13,  1890,  policy  No.  185,117  in 
your  company  was  assigned  by  Frances  Corcoran  and  James 
Corcoran  to  Wra.  H.  Dill ;  of  this  assignment  no  doubt  you 
have  a  record.  On  March  10, 1892,  Mr.  Dill  assigned  the  same 
to  me.  Shall  I  forward  the  policy  for  your  acceptance  of  the 
same,  or  will  the  assignment  be  sufficient  if  it  is  presented  for 
acceptance?  Your  reply  in  the  enclosed  envelope  will  greatly 
oblige.  Very  respectfully  yours, 

"  S.  B.  Phtlson,  Cashier." 

On  the  2d  day  of  April,  1892,  the  company,  by  its  correspond- 
ing secretary,  replied  bs  follows : 

*'  Your  favor  of  the  29th  ult.  received,  and  we  beg  to  state 
that  we  have  no  record  of  the  transfers  of  policy  185,117 — Cor- 
coran, as  mentioned  in  your  letter.  If  we  are  furnished  with 
duplicates  or  certified  copies  of  the  transfers  (by  a  Notary)  we 
will  file  them  as  notices  of  claim,  as  the  children  have  a  con- 
tingent interest  in  the  policy.  Please  communicate  with  the 
company  through  our  General  Agent,  Wm.  H.  Lambert,  Phila- 
delphia, Pa.  Yours  Truly, 

'*  H.  E.  Duncan,  Jr.,  Corresponding  Secretary." 
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In  pursuaDce  of  this  correspondence,  the  plaintiff  says,  he 
sent  the  policy  to  his  brother  in  law,  H.  F.  Gardill,  in  Philadel- 
phia, for  presentation  at  the  Philadelphia  office  of  the  company, 
and  you  have  the  testimony  of  Gardill  as  to  his  submitting  the 
policy,  with  the  assignments,  at  said  office,  to  one  of  the  clerical 
force,  in  the  absence  of  Mr.  Lambert. 

The  policy  provides  in  the  fifth  clause,  on  its  face,  that  "  the 
contract  between  the  parties  hereto  is  completely  set  forth  in 
this  policy  and  application  therefor,  taken  together,  and  none 
of  its  terms  can  be  modified,  nor  any  forfeiture  under  it  waived, 
except  by  an  agreement  in  writing  signed  by  the  President  or 
Secretary  of  the  company,  whose  authority  for  this  purpose  will 
not  be  delegated."  On  the  back  of  the  policy,  under  the  word 
"  Assignments,"  it  is  provided :  "  This  company  will  not  take 
notice  of  any  assignment  of  this  policy,  until  a  duplicate  or  cer- 
tified copy  thereof  shall  be  delivered  to  the  company  at  its  prin- 
cipal office;  and  under  no  circumstances  will  the  company 
assume  any  responsibility  for  the  validity  of  such  assignment. 
If  any  claim  be.  made  under  an  assignment,  proof  of  interest  to 
the  extent  of  the  claim  will  be  required." 

The  defendant,  the  insurance  company,  now  contends  that 
there  can  be  no  recovery  in  this  case  because  these  provisions, 
which  we  have  read,  were  not  strictly  complied  with.  It  is  con- 
ceded on  part  of  the  plaintiff  that  they  were  not  strictly  com- 
pUed  with,  but  he  contends  that  such  compliance  with  the 
terms  of  the  policy  was  waived  by  the  properly  constituted 
representatives  of  the  company.  .  .  . 

[You  will  fii-st  inquire  from  the  evidence  in  the  case  whether 
the  terms  which  we  have  read  were  intended  to  be  departed 
from,  to  be  dispensed  with,  to  be  set  aside ;  and  whether  instead 
of  reporting  at  the  New  York  office,  the  principal  office  of  the 
company,  the  plaintiff  was  directed  to  apply  to  the  office  in 
Philadelphia ;  whether  he  was  turned  over  from  the  principal 
office  in  New  York  to  the  office  in  Philadelphia.  If  he  was, 
then  it  is  not  necessary  that  he  should  report  to  the  New  York 
office ;  it  was  not  necessarj'  then  that  he  should  file  his  papers 
in  the  principal  office  at  New  York,  if  the  officers  of  the  com- 
pany in  New  York  meant  by  their  correspondence,  and  by  any 
other  evidence  you  have  in  the  case,  to  turn  the  plaintiff  over 
to  the  Philadelphia  office.]  [1] 
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[There  is  still  another  branch  of  this  evidence  which  is  relied 
on  to  make  out  a  waiver,  and  that  refers  to  what  took  place  in 
Philadelphia.  Having  been  referred  to  the  Philadelphia  office, 
the  plaintiff  did  not  file  a  certified  copy  of  the  assignment,  nor 
a  duplicate  thereof ;  but  he  produces  a  witness  who  says  he 
went  into  the  office  with  the  original  policy,  having  upon  it  the 
original  assignments,  and  presented  it  to  the  clerical  force  of 
that  office.  The  fact  that  Mr.  Lambert  was  not  himself  seen 
cannot  defeat  the  waiver,  if  the  person  who  represented  him 
in  the  office  did  what  was  tantamount  to  a  waiver.  Mr.  Gar- 
dill  says  that  he  handed  the  policy  to  one  of  the  persons  engaged 
in  the  office,  one  of  the  clerks,  and  states  that  after  some  exam 
ination  of  it  and  reference  to  one  of  the  books,  in  which  he 
thinks  some  writing  was  done  by  the  clerk,  the  policy  was 
returned  to  him.  It  does  not  appear  that  he  was  told  that  any- 
thing more  was  required.  He  was  not  informed  that  he  must 
produce  a  duplicate  or  certified  copy,  but  he  says  the  policy 
was  returned  to  liim,  and  he  took  it  and  returned  it  to  Mr. 
Philson.  If  that  was  meant  to  dispense  with  the  necessity  of 
producing  a  duplicate  or  certified  copy,  then  there  can  be  no 
complaint  interposed  now  to  defeat  this  action  that  such  a  copy 
•was  not  furnished,  because  it  would  amount  to  a  waiver.]  [2] 

Plaintiff's  points  and  answers  thereto  were  as  follows : 
1.  If  the  jury  believe  that  shortly  after  the  assignment  of  the 
policy  by  Wm.  H.  Dill  to  S.  B.  Philson,  and  in  the  lifetime  of 
James  Corcoran,  the  said  S.  B.  Philson  notified  the  defendant 
company  of  the  assignment  of  Frances  Corcoran  and  James 
Corcoran,  dated  October  13,  1890,  to  Wm.  H.  Dill,  and  of  the 
assignment  by  W.  H.  Dill  to  said  S.  B.  Philson,  dated  March  10, 
1892,  with  the  inquiry  if  he  should  forward  the  policy  for  the 
acceptance  of  the  company,  or  if  the  assignments  would  be  suf- 
ficient if  presented  for  acceptance,  with  request  for  reply ;  and 
that  H.  E.  Duncan,  Jr.,  corresponding  secretary  of  defendant 
company,  in  writing  directed  said  Philson  to  communicate  with 
the  company  through  the  company's  general  agent,  Wm.  H. 
Lambert,  of  Philadelphia,  Pa.,  and  that  said  Philson  promptly 
thereafter,  in  April,  1892,  caused  the  original  policy,  with  the 
original  assignments  attached  thereto,  to  be  exhibited  at  the 
office  of  said  general  agent,  Wm.  H.  Lambert,  at  Philadelphia, 


Digitized  by  VjOOQIC 


CORCORAN  to  use  v.  INS.  CO.,  Appellant.  137 

1897.]  Points. 

Pa^  during  business  hours,  to  one  of  the  clerks  of  said  Lambert 
in  charge  of  the  business  of  said  general  agent — the  said  Lam- 
bert then  being  temporarily  absent  from  the  office — and  that 
said  clerk  examined  said  policy  and  assigtiments,  and  after 
examination  carried  the  said  poUcy  and  assignments  to  a  book 
or  record  in  said  office  and  examined  and  compared  the  policy, 
assignments  and  such  book  or  record,  and  wrote  or  feigned  to 
write  in  or  upon  said  book,  and  afterwards  returned  the  policy 
and  assignments  to  the  person  who  at  said  Philson's  direction 
had  presented  them ;  and  that  said  Philson  subsequently,  and 
in  the  lifetime  of  said  James  Corcoran,  had  correspondence 
with  the  defendant  company  at  New  York,  stating  to  the  com- 
pany in  said  correspondence  that  he  held  the  policy  as  col- 
lateral security,  and  asking  if  the  company  would  purchase  it 
if  he  acquired  an  assignment  of  it  for  its  cash  value — an  abso- 
lute assignment ;  and  correspondence  also  with  said  Wm.  H. 
Lambert,  general  agent,  also  in  the  lifetime  of  James  Corcoran, 
inquiring  if  all  payments  had  been  made  on  said  policy,  and  if 
it  was  good  for  $4,000  in  the  event  of  the  death  of  James 
Corcoran,  then  the  jury  may  infer  that  the  company  waived  the 
requirements  referred  to  in  the  policy  that  the  company  will 
not  take  notice  of  any  assignment  of  the  policy  until  a  dupli- 
cate or  certified  copy  thereof  shall  be  delivered  to  the  company 
at  its  principal  office.  Antwer :  If  you  find  the  facts  as  given 
in  the  point,  and  that  the  company  by  directing  the  plaintiff  to 
communicate  through  Mr.  Lambert  intended  to  waive  presenta- 
tion of  the  papers  at  the  principal  office  in  New  York,  and  also 
that  when  the  policy  and  the  assignments  were  presented  at  the 
office  of  Mr.  Lambert,  the  latter  by  his  agent  waived  a  formal 
compliance  with  the  conditions  on  the  back  of  the  policy  rela- 
tive to  assignments,  requiring  a  duplicate  or  certified  copy 
thereof  to  be  delivered  to  the  company,  the  law  of  the  point  is 
correct,  I  leave  it  to  you  to  ascertain  from  all  the  evidence 
bearing  upon  it  whether  such  waiver  was  intended.  [3] 

2.  As  the  evidence  in  the  case  shows  that  the  defendant 
company  paid  the  amount  of  the  policy  to  Frances  Corcoran 
without  a  surrender  of  the  i)olicy,  and  without  due  proof  of  the 
loss  or  destruction  of  said  policy,  the  presumption  was  that  the 
policy  was  outstanding  in  the  hands  of  S.  B.  Philson,  of  which 
the  evidence  shows  the  company  had  knowledge  by  letter  and 
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otherwise,  the  company  cannot  set  up  the  payment  of  the 
policy  to  Frances  Corcoran  as  a  defense  to  this  action.  An- 
swer :  If  the  facts  are  as  stated,  the  mere  ground  of  payment  to 
Mrs.  Corcoran  cannot  avail  to  defeat  the  plaintiff's  action.  [4] 
Defendant's  points  and  answers  thereto  among  others  were 
as  follows : 

7.  That  if  the  jury  find  from  the  evidence  that  the  policy  in 
suit  contains  a  provision  or  condition  or  agreement  ^^  that  the 
contract  between  the  parties  hereto  is  completely  set  forth  in 
this  policy  and  the  application  therefor,  taken  together,  and 
none  of  its  terms  can  be  modified,  nor  any  forfeiture  under  it 
waived,  except  by  an  agreement  in  writing  signed  by  the  presi- 
dent or  secretary  of  the  company,  whose  authority  for  this  pur- 
pose will  not  be  delegated ; "  and  also  provides  that  the  provisions 
on  the  back  of  the  policy  are  made  a  part  thereof,  and  that  the 
provision  on  the  back  provides  that  "  this  company  will  not  take 
notice  of  any  assignment  of  this  policy  until  a  duplicate  or  cer- 
tified copy  thereof  shall  be  delivered  to  the  company  at  its 
principal  office ; "  and  also  find  that  neither  the  president  nor 
the  secretary  waived  in  writing  the  provision  requiring  a  dupli- 
cate or  certified  copy  of  the  assignment' to  be  delivered  to  the 
principal  office  in  New  York,  and  that  they  did  not  delegate 
their  authority,  and  that  no  duplicate  or  certified  copy  was 
delivered  to  the  company  at  its  principal  office  in  New  Tork^ 
then  there  can  be  no  recovery.  Answer :  That  is  affirmed,  with 
the  modification  that  a  waiver  may  be  established  by  parol  and 
must  not  necessarily  be  in  writing.  [8] 

8.  That  if  the  jury  find  that  the  policy  put  in  evidence  by 
the  plaintiff  provides  tliat  "  the  contract  between  the  parties 
hereto  is  completely  set  forth  in  this  policy  and  the  application 
therefor,  taken  together,  and  none  of  its  terms  can  be  modified, 
nor  any  forfeiture  under  it  waived,  except  by  an  agreement  in 
writing  signed  by  the  president  or  secretary  of  the  company, 
whose  authority  for  this  purpose  will  not  be  delegated ;  "  and 
that  the  provisions  on  the  back  of  the  policy  are  hereby  referred 
to  as  part  of  this  contract  'as  if  they  were  recited  at  length, 
namely,  "  that  this  company  will  not  take  notice  of  any  assign- 
ment of  this  policy  until  a  duplicate  or  certified  copy  thereof 
shall  be  delivered  to  the  company  at  its  principal  office ;  "  and 
also  find  that  the  principal  office  is  in  the  city  of  New  York, 
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and  that  the  plaintiffs,  W.  H.  Dill  and  S.  B.  Philson,  both  failed 
to  deliver  to  the  defendant  company,  at  its  priHcipal  office  in 
New  York,  a  duplicate  or  certified  copy  of  the  assignment  of 
the  policy,  as  required  by  the  terms  of  the  policy ;  and  that  the 
defendant  company  paid  the  full  amount  due  and  payable  on 
the  policy  to  Frances  Corcoran,  .the  beneficiary  named  in  the 
policy,  then  there  can  be  no  recovery,  and  the  verdict  should 
be  for  the  defendant.  Anmoer :  That  is  affirmed,  unless  you 
shall  find  from  the  evidence  that  strict  compliance  with  the 
conditions  mentioned  was  waived  by  the  company.  [9] 

10.  That  the  exhibition  of  the  policy,  with  what  purports  to 
be  assignments  thereof  attached,  to  a  clerk  or  bookkeeper  in 
the  Philadelphia  office  of  the  Mutual  Life  Insurance  Company 
of  New  York,  which  is  in  charge  of  W.  H.  Lambert,  the  gen- 
eral agent  for  the  state  of  Pennsylvania,  was  not  a  delivery  of 
a  duplicate  or  certified  copy  thereof  to  the  defendant  company 
at  its  principal  office,  nor  at  the  Philadelphia  office,  and  such 
an  exhibit  at  the  company's  office  in  Philadelphia  was  not  a 
compliance  with  the  terms  of  the  contract,  and  did  not  consti- 
tute notice  to  the  company ;  and  without  a  delivery  of  a  dupli- 
cate or  certified  copy  to  the  principal  office  in  New  York,  there 
can  be  no  recovery.  Answer :  This  point  is  refused.  Whether 
such  exhibition  of  the  policy  constituted  sufficient  notice  to 
the  company  depended  upon  the  fact  whether  more  formal 
notice,  or  a  rigid  compliance  with  the  terms  of  th^  contract  was 
waived.  [10] 

11.  That  if  the  jury  find  that  the  principal  office  of  the  de- 
fendant company  is  in  New  York,  and  that  the  Philadelphia 
office  of  the  company  is  an  agency  office,  with  W.  H.  Lambert 
in  charge  as  the  chief  officer,  and  as  agent  for  the  state  of 
Pennsylvania,  and  that  all  the  clerks,  bookkeepers,  cashiers  and 
employees  in  said  office  are  subordinated  under  him,  then  noth- 
ing said  or  done  by  the  general  agent  for  Pennsylvania,  W.  H. 
Lambert,  or  any  of  his  subordinates  or  employees,  as  proved  in 
this  case  by  the  evidence,  can  waive  or  excuse  the  nondelivery 
of  a  duplicate  or  certified  copy  of  the  assignments  at  the  prin- 
cipal office  in  New  York.  Aniwer :  This  is  refused.  The  com- 
pany in  New  York  might  act  through  Mr.  Lambert,  and  he 
through  his  properly  constituted  agents  or  clerks ;  it  might  be 
impossible  for  a  person  having  business  with  either  office  to  see 
the  official  head  and  confer  with  him.  [11] 
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12.  Tliat  if  the  jury  find  from  the  evidence  that  the  policy 
on  which  suit  is  brought  was  issued  on  the  10th  day  of  August, 
A.  D.  1877,  upon  the  life  of  James  Corcoran,  for  the  benefit  of 
his  wife,  Frances  Corcoran,  but  in  the  event  of  James  Corcoran 
surviving  the  wife,  then  for  the  benefit  of  their  children ;  and 
also  find  that  at  the  time  of  the  execution  of  the  alleged  assign- 
ment they  had  three  children  living,  then  the  children  had  a 
vested  interest  in  the  policy  at  the  time  of  its  delivery,  and  no 
subsequent  act  of  assembly  could  divest  their  interest,  and  no 
valid  assignments  could  be  made  of  the  policy  unless  the  chil- 
dren consented  and  joined  in  the  assignment ;  and  if  they  fur- 
ther find  that  the  children  did  not  consent  and  join  in  the 
execution  and  delivery  of  the  alleged  assignment,  the  verdict 
must  be  for  the  defendant.    Answer :  That  point  is  refused.  [12] 

18.  That  the  letter  of  the  corresponding  secretary  to  S.  B. 
Philson,  of  the  date  of  April  2, 1892,  offered  in  evidence  by  the 
plaintiff,  was  not  an  agreement  in  writing  signed  by  either 
the  president  or  the  secretary,  modifying  or  waiving  any  of  the 
terms,  provisions  or  requirements  of  the  contract,  and  was  no 
direction  to  S.  B.  Philson  to  exhibit  the  policy  with  assign- 
ments attached  to  W.  H.  Lambert  or  the  Philadelphia  office. 
Answer :  I  cannot  affirm  this  point.  The  letter  of  Philson  was 
to  the  New  York  office  of  the  company,  and  the  reply  of  the 
corresponding  secretary  must  be  taken  to  speak  for  the  company 
and  not  for  himself.  [13] 

15.  That  on  the  pleadings  and  all  the  evidence  in  the  case, 
the  verdict  must  be  for  the  defendant.  An9wer :  That  point  is 
refused.  [14] 

Verdict  and  judgment  for  plaintiff  for  $3,137.69.  Defendant 
appealed. 

Errors  assigned  among  others,  were,  (1-4,  .8-14)  above  in- 
structions, quoting  them. 

Wm»  J.  Baer^  with  him  Chds.  A,  Robhy  for  appellant. — A  gen- 
eral agent's  power  to  change,  modify  or  waive  any  of  the  terms 
of  the  contract  as  expressed  in  the  policy  are  limited :  11  Am. 
&  Eng.  Ency.  of  Law.  336,  343. 

The  defendant  company  is  a  mutual  company,  and  in  such 
company  the  policy  holder  and  the  assignee  are  presumed  to 
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know  the  contents  of  the  policy,  and  also  to  know  the  agent's 
authority,  and  the  scope  of  his  employment :  11  Am.  &  Eng. 
Ency.  of  Law,  320,  324 ;  MitcheU  v.  Ins.  Co.,  51  Pa.  402. 

Representations  and  acts  of  an  agent  contrary  to  the  terms  of 
a  policy  will  not  be  sufficient,  imless  sanctioned  by  the  company : 
N.  Y.  Life  Ins.  Co.  v.  Eggleston,  96  U.  S.  572;  Union  Mut. 
Life  Ins.  Co.  v.  Mowry,  96  U.  S.  544 ;  Fire  Ins.  Co.  v.  Dunham, 
117  Pa.  469 ;  Lantz  v.  Vermont  Life  Ins.  Co.,  139  Pa.  546. 

Representations  cannot  be  enlarged,  or  instructions  divided, 
for  the  purpose  of  creating  an  estoppel :  7  Am.  &  Eng.  Ency.  of 
Law,  24 ;  Irwin  v.  Nashville  Ry.,  92  111.  103. 

It  was  for  the  court  to  construe  the  letter  and  policy :  Wachter 
V.  Assurance  Co.,  132  Pa.  428 ;  Fire  Ins.  Co.  v.  Williamson,  26 
Pa.  196;  Desilver  v.  Ins.  Co.  38  Pa.  130;  Inland  Ins.  &  Dep. 
Co.  V.  StaufEer,  33  Pa.  897 ;  Trask  v.  State  Fire  &  Mar.  Ins.  Co., 
29  Pa.  198 ;  Kensington  Bank  v.  Yerkes,  86  Pa.  227 ;  Universal 
Ins.  Co.  V.  Weiss,  106  Pa.  20 ;  West  Branch  Ins.  Co.  v.  Helf en- 
stein,  40  Pa.  296 ;  Weisenberger  v.  Harmony  Fire  Ins.,  56  Pa. 
448;  Smith  v.  Ins.  Co.,  108  Pa.  177;  Girard  Fire  Ins.  Co.  v. 
Hebard,  95  Pa.  46. 

A  waiver  is  an  intentional  relinquishment  of  a  known  right : 
28  Am.  &  Eng.  Ency.  of  Law,  526 ;  West  v.  Piatt,  127  Mass. 
372 ;  Diehl  v.  Adams  Co.  Mut.  Ins.  Co.,  58  Pa.  443 ;  Beatty  v. 
Lycoming  Co.  Ins.  Co.,  66  Pa.  9 ;  Henry  v.  GiUiland,  103  Ind. 
177;  7  Am.  &  Eng.  Ency.  of  Law,  5 ;  Butchers' Assn.  v.  Boston, 
189  Mass.  290 ;  Ins.  Co.  v.  Evans,  9  Md.  20. 

Waiver  is  a  question  for  the  court :  Marland  v.  Royal  Ins.  Co., 
71  Pa.  393 ;  Pottsville  Ins.  Co.  y.  Minnequa  Springs,  100  Pa. 
187 ;  Greene  v.  Lycoming  Ins.  Co.,  91  Pa.  887 ;  Marvin  v.  Uni- 
versal Life  Ins.  Co.,  (N.  Y.)  11  Reporter,  780 ;  Hook  v.  Mut. 
Ins.  Co.  of  Berks  Co.,  160  Pa.  229. 

It  will  be  noticed  that  on  all  the  facts  in  the  above  case,  the 
evidence  was  insufficient  to  establish  a  waiver,  and  that  the 
case  was  determined  on  the  question  of  estoppel,  a  question  not 
raised  in  the  case  on  trial,  and  if  raised,  could  not  have  been 
established  by  the  evidence :  Mentz  v.  Fire  Ins.  Co.,  79  Pa. 
475 ;  Lycoming  Ins.  Co.  v.  Updegraff,  40  Pa.  311 ;  Fire  Ins. 
Co.  V.  Dunham,  117  Pa.  460 ;  Lantz  v.  Vermont  Life  Ins.  Co., 
189  Pa.  646 ;  Langan  v.  Royal  Ins.  Co.,  162  Pa.  357  ;  Stauffer 
V.  Penn.  Mut.  Ins.  Co.,  164  Pa.  199. 
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Where  the  facts  are  in  dispute,  the  judge  should  give  hypo- 
thetical instructions,  appljring  the  law  to  such  facts  as  there  is 
evidence  tending  to  prove,  leaving  the  facts  to  be  determined 
by  the  jury :  Hartley  v.  Williams,  66  Pa.  829 ;  Craighead  v. 
Wells,  21  Mo.  404 ;  Carlisle  v.  Hill,  16  Ala.  398 ;  King  v.  King, 
37  Geo.  205 ;  Talbot  v.  Meams,  21  Mo.  427 ;  McKinney  v. 
Snyder,  78  Pa.  497. 

The  giving  of  inconsistent  instructions  is  error,  for  the  reason 
that  the  jury  will  be  as  likely  to  follow  the  one  as  the  other : 
Henschen  v.  O'Bannon,  56  Mo.  289 ;  Pond  v.  Wyman,  15  Mo. 
176;  Jones  v.  Talbot,  4  Mo.  285 ;  Clem  v.  State,  31  Ind.  480  ; 
Selin  V.  Snyder,  11  Serg.  &  Rawle,  310 ;  Murray  v.  Com.,  79  Pa. 
311 ;  Rice  v.  Olin,  79  Pa.  391 ;  Adams  v.  Macfarlane,  65  Me. 
143 ;  Glasgow  v.  Lindell,  50  Mo.  60 ;  Baxter  v.  People  8  111. 
380. 

Francis  J.  Koo%er^  with  him  Ernest  0.  Kooser^  W.  H.  Koantz 
and  John  G.  Ogle^  for  appellee. — We  think  the  right  of  the  jury 
to  pass  upon  the  question  is  sustained  by  numerous  rulings  of 
this  court :  Mix  v.  Royal  Ins.  Co.,  169  Pa.  645 ;  Gould  v.  Ins. 
Co.,  134  Pa.  588  ;  McFarland  v.  Ins.  Co.,  134  Pa.  590 ;  Inland 
Ins.  Co.  V.  Stauffer,  33  Pa.  404;  Thierolf  v.  Ins.  Co.,  110  Pa. 
41 ;  Penna.  Fire  Ins.  Co.  v.  Dougherty,  102  Pa.  568. 

The  case  of  Wachter  v.  Ins.  Co.,  132  Pa.  440,  is  further  cited 
to  show  that  this  case  should  not  have  gone  to  the  jury.  But 
the  cases  differ  materially. 

In  Girard  Fire  Ins.  Co.  v.  Hebard,  95  Pa.  45,  there  was  no 
evidence  at  all  of  a  waiver,  and  in  Marland  v.  Royal  Ins.  Co., 
71  Pa.  393;  Pottsville  Ins.  Co.  v.  Minnequa  Springs  Co., 
100  Pa.  137 ;  Greene  v.  Lycoming  Ins.  Co.,  91  Pa,  387,  the 
premiums  were  not  paid,  and  in  the  first  of  these  cases  the 
policy  not  lifted.  Besides,  these  cases  are  criticised  and  practi- 
cally reversed  in  Arthurholt  v.  Susquehanna  Ins.  Co.,  159  Pa.  1. 

Hook  V.  Ins.  Co.  of  Berks  Co.,  160  Pa.  229  and  Bard  v.  Penna. 
M.  F.  Ins.  Co.,  153  Pa.  257,  are  without  application  to  this  case, 
because  in  them  the  notice  or  information  of  additional  insur- 
ance was  given  to  a  director  of  the  company.  And  in  Ins.  Co. 
V.  Stauffer,  33  Pa.  397,  cited  in  Bard  v.  Penna.  M.  F.  Ins.  Co., 
case,  it  is  held  that  a  "  director  of  a  company  is  not  one  of  its 
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executive  officers  to  whom  the  details  of  its  business  are  com- 
mitted," etc.  Notice  to  a  director  is  not  notice  to  the  company. 
It  is  certainly  needless  to  answer  such  cases  as  Lantz  v.  Ver- 
mont L.  Ins.  Co.,  139  Pa.  546 ;  Nat.  Mut.  Aid  Society  v.  Lupoid, 
101  Pa.  Ill;  Langan  v.  Royal  Ins.  Co.,  162  Pa.  367,  for  the 
principles  stated  in  them  do  not  arise  in  the  case  at  bar. 

Opinion  by  Mr.  Justice  Williams,  January  4, 1897 : 
The  policy  sued  on  this  case  was  issued  by  the  defendant 
company  upon  the  life  of  James  Corcoran,  and  was  payable  to 
his  wife  Frances  Corcoran  if  she  survived  him,  otherwise  to 
their  children.  The  policy  was  obtained  in  1877.  James  Cor- 
coran died  in  January,  1894,  leaving  his  wife  and  three  children 
to  survive  him.  Mrs.  Corcoran  made  proof  of  her  husband's 
death,  and  claimed  the  amount  due  upon  the  policy  as  the  payee 
named  therein.  She  alleged  that  the  policy  had  been  mislaid 
or  lost,  and  was  required  to  make  such  proof  of  the  fact  as  she 
was  able,  and  to  give  a  bond  of  indemnity  to  the  company  before 
the  insurance  money  was  paid  to  her.  This  she  did,  and  on 
the  30th  day  of  April,  1894,  the  money  was  paid  to  her.  On 
the  25th  day  of  February,  1895,  nearly  one  year  after  the  pay- 
ment to  Mrs.  Corcoran,  this  action  was  brought,  the  plaintiff 
claiming  title  to  the  policy  by  virtue  of  an  assignment  by  James 
and  Frances  Corcoran  to  W.  H.  Dill,  made  in  October,  1890, 
as  collateral  security  for  an  indebtedness  and  an  assignment 
from  Dill  to  himself  on  the  10th  day  of  March,  1892,  accom- 
panied by  an  assignment  of  the  indebtedness  to  secure  which 
the  assignment  to  Dill  had  been  made.  The  policy  stipulated 
among  other  things  that  the  company  would  take  no  notice  of 
any  assignment  until  it  had  been  furnished  with  a  duplicate,  or  a 
certified  copy  thereof,  delivered  to  the  company  at  its  principal 
oflSce.  The  defendant  set  up  as  a  defense  to  the  action  the 
payment  to  Mrs.  Corcoran,  and  the  provision  of  the  policy  just 
referred  to.  To  this  the  plaintiff  replied  that  the  company  had 
waived  the  stipulation ;  and  upon  this  question  the  case  went 
to  trial.  As  a  proof  of  waiver  the  plaintiff  gave  in  evidence 
his  own  letter  to  the  secretary  of  the  company,  of  March  29, 
1892,  referring  to  the  assignment  by  the  Corcorans  to  Dill,  and 
by  Dill  to  himself,  and  asking  whether  he  should  forward  the 
policy  to  the  company  to  have  an  approval  of  the  transfer  made 
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or  should  send  the  assignments  only.  He  followed  this  with 
the  reply  of  the  secretary  dated  on  the  2d  of  April,  1892,  say- 
ing that  the  company  had  no  record  of  the  transfers  referred  to, 
but  if  furnished  with  duplicate  or  certified  copies  of  the  assign- 
ments the  company  would  file  them  as  a  notice  of  claim,  and 
directing  him  to  communicate  with  the  general  agent  of  the 
company,  Mr.  W.  H.  Lambert,  of  Philadelphia.  He  then  proved 
that  he  sent  the  policy  by  a  messenger  to  Mr.  Lambert,  who,  in 
Mr.  Lambert's  absence,  showed  the  policy  to  a  clerk,  who  after 
looking  at  it  returned  it  without  comment.  No  copies  were  in 
fact  sent  to, either  the  New  York  or  the  Philadelphia  office,  and 
the  proof  was  that  no  note  or  memorandum  of  the  transfers 
could  be  found  in  either  office.  Several  of  the  assignments  of 
error  raise  the  question,  on  whom  did  the  duty  of  putting  a 
construction  on  the  letter  of  the  secretaiy  of  the  company  of 
April  2, 1892,  rest?  The  learned  judge  appears  to  have  sub- 
mitted the  question  to  the  jury.  There  was  no  ambiguity  about 
the  letter.  It  was  plain  and  direct  in  its  statements.  Its  con- 
struction was  therefore  for  the  court.  It  was  a  fact  that  might 
be  taken  into  consideration  by  the  jury  that  such  a  letter  was 
written,  and  its  legal  effect  as  declared  by  the  couit  was  to  be 
accepted  by  them  and  acted  upon,  but  the  construction  of  the 
letter  and  whether  it  was  a  waiver  of  the  stipulation  in  the 
policy  were  questions  for  the  court.  Substantially  the  same 
thing  must  be  said  in  regard  to  the  third  assignment.  What 
the  letter  meant  was  again  I'ef erred  to  the  jury  in  the  answer  to 
the  plaintiff's  first  point.  The  court  should  have  told  them 
that  the  letter  authorized  the  presentation  of  the  copies  at  the 
Philadelphia  office,  and  called  their  attention  to  the  evidence 
showing  what  actually  transpired  when  Gardell  took  the  policy 
and  assignments  there  and  exhibited  them.  If  the  production 
of  copies  for  filing  was  actually  waived  by  the  Philadelphia 
office  then  the  plaintiff  should  recover.  If  it  was  not,  then  he 
must  look  to  Mrs.  Corcoran  or  the  person  who  received  the  money 
that  belonged  to  him.  The  fourth  assignment  must  also  be 
sustained.  The  policy  was  issued  to  Mrs.  Corcoran.  If,  as 
appeared  at  the  trial,  there  had  been  no  such  notice  of  a  trans- 
fer given  at  the  time  the  money  was  paid  to  her  as  the  policy 
requires,  the  fact  that  she  did  not  produce  the  policy,  but 
alleged  it  to  be  lost,  raised  no  presumption  that  the  policy  was 
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held  by  another.  If  Mr.  Philson  then  held  a  valid  transfer  of 
the  policy  to  himself,  he  was  advised  by  the  terms  of  the  policy 
that  it  was  his  duty  to  send  copies  of  the  assignments  under 
which  he  claimed  title  to  the  company  for  filing,  and  that  if 
this  was  not  done  no  notice  would  be  taken  of  information 
received  in  any  other  manner  affecting  the  ownership  of  the 
policy.  It  was  his  duty  to  the  company  no  less  than  to  himself, 
to  give  notice  in  the  manner  provided  for.  If  he  did  not  do 
this,  but  allowed  the  proofs  of  death  to  be  made  and  the  money 
claimed  and  actually  paid  in  good  faith  to  the  apparent  owner, 
he  is  in  no  position  to  invoke  a  presumption  sucb  as  was  held 
to  exist  in  the  answer  to  his  second  point.  An  additional 
remark  should  be  made  in  regard  to  the  thirteenth  assignment 
of  error.  The  complaint  in  this  assignment  is  that  the  point  to 
which  it  refers  was  not  answered  at  all.  The  point  asked  the 
learned  judge  to  instruct  the  jury  that  the  letter  from  the  secre- 
tary of  the  defendant  company,  of  April  2,  1892,  was  not  an 
agreement  signed  by  the  president  or  secretary  of  the  company, 
waiving  or  changing  any  of  the  terms  of  the  policy,  or  an  in- 
struction to  the  plaintiff  that  it  would  be  sufficient  notice  if  he 
exhibited  the  policy  and  assignments  to  Mr.  W.  H.  Lambert  at 
the  Philadelphia  office.  This  was  but  another  mode  of  asking 
the  court  to  expound  the  letter,  and  not  to  refer  it  to  the  jury 
for  exposition.  The  court  replied,  "  I  cannot  affirm  this  point" 
but  added  that  the  letter  of  the  secretary  must  be  taken  as 
speaking  not  for  himself  as  an  individual,  but  for  the  company 
as  its  officer.  THs  is  entirely  correct.  The  trouble  is  that  it 
misses  the  question  raised  by  the  point,  and  disposes  of  another 
not  in  controversy.  The  plaintiff  was  insisting  upon  a  waiver 
of  the  provision  in  the  policy  that  required  copies  of  assign- 
ments to  be  furnished  to  the  company  for  filing  by  it  as  notice 
of  claim  by  the  assignee,  and  was  asking  the  court  to  permit 
the  jury  to  find  proof  of  such  waiver  in  the  letter.  The  point 
in  substance  asked  the  court  not  to  submit  the  construction  of 
the  letter  to  the  jury  but  to  instruct  them  in  its  meaning  and 
effect.  The  answer,  while  amounting  to  a  denial  of  the  point, 
places  that  denial  upon  a  ground  not  raised  or  involved  in  any 
phase  of  the  controversy.  We  have  already  said  that  it  was 
the  duty  of  the  court  to  say  what  the  letter  of  the  secretary 
meant,  and  whether  it  was  or  was  not  a  waiver  of  any  provision 
Vol.  CLXxix — 10 


Digitized  by  VjOOQIC 


146  CORCORAN  to  use  v.  INS.  CO.,  Appellant 

Opinion  of  the  Court.  [179  Pa. 

of  the  policy.  If  it  was  not,  the  evidence  upon  this  question 
was  narrowed  down  to  what  took  place  in  Philadelphia.  Unless 
the  production  of  copies  was  in  fact  waived  by  W.  H.  Lambert 
or  his  clerks,  in  their  interview  with  Gardell,  we  can  see  no 
ground  for  a  recovery  by  the  plaintiff  against  the  company. 
What  other  remedy  may  be  within  his  reach  is  a  question  not 
raised  on  this  record. 

The  judgment  is  now  reversed  and  a  venire  facias  de  novo 
awarded. 


179    145 
183    &4l| 

Im^  WUliam  P.  Bennett,  William  A.  Zahn,  Robert  Frew,  C. 
W.  Bassett,  W.  C.  Connelly,  Jr.  and  J.  M.  Arnold, 
Administrator  of  W.  P.  Bennett,  deceased.  Appellants, 
V,  E.  A.  McMillin,  J.  M.  McMillin  and  the  Big  Mead- 
ows Gas  Company,  a  corporation. 

[Marked  to  be  reported.] 

JfVatid — Relation  of  trust — Duty  to  disclose  material  facts. 
If  a  party  knows  that  another  is  relying  upon  his  judgment  and  knowl- 
edge in  contracting  with  him,  although  no  confidential  relation  exists,  and 
he  does  not  state  material  facts  within  his  knowledge,  the  contract  will 
be  avoided ;  for  knowingly  to  permit  another  to  act  as  though  the  action 
was  confidential,  and  yet  not  state  material  facts,  is  fraudulent. 

M.  owned  an  interest  with  others  in  oil  and  gas  leases,  which  he  un- 
dertook to  sell  for  himself  and  the  other  owners,  and  his  brother  J., 
who  had  no  interest  in  the  property  at  the  time,  aided  him  in  the  project. 
M.  and  J.  procured  an  offer  from  R.  to  take  the  property  and  pay  the 
owners  one  half  the  proceeds  of  sales.  M.  subsequently  prepare  an 
agi*eement  naming  his  co-owners  as  assignors  of  the  leases,  and  himself 
and  his  brother  as  the  assignees.  In  this  'agreement  it  was  set  forth  that 
all  the  parties  were  associated  together  as  owners  of  the  property,  and  it 
was  stipulated  that  M.  and  J.  should  take  the  gas  and  pay  one  fourth  the 
net  proceeds  to  all  the  ownera,  including  themselves,  they  to  retain  three 
fourths.  R.^s  offer  was  concealed  by  M.  and  J.,  and  J.  personally  solicited 
the  other  owners  to  sign  the  agreement,  representing  that  it  was  the  best 
that  could  be  got.  This  agreement  was  not  signed,  but  subsequently  a 
draft  of  another  was  prepared  embodying  substantially  the  same  terms, 
with  the  names  of  the  purchasers  left  blank.  This  was  executed  at  the 
solicitation  of  J.,  and  without  any  communication  by  him  as  to  R.^s  offer. 
After  its  execution  M.  and  J.  filled  in  the  blank  with  their  names  as  pur- 
chasers, and  on  the  same  day  entered  into  a  contract  with  R.  under  which 


Digitized  by  VjOOQIC 


ZAHN  et  al.,  Appellants,  v.  McMILLIN  et  al.  147 

1897.]  Syllabus — Arguments. 

they  made  large  profits.  A  bill  in  equity  was  subsequently  filed  by  the 
co-owners  against  M.  and  J.  for  an  account  of  the  profits.  Held,  that  J., 
by  aiding  in  the  fraud  by  which  the  profits  were  made,  became  liable  to  an 
accounting,  although  he  had  no  interest  in  the  property  prior  to  the  execu- 
tion of  the  assignment. 

Argued  Oct.  14,  1896.  Appeal,  No.  174,  Oct.  T.,  1896, 
by  plaintiflfs,  from  decree  of  C.  P.  Lawrence  Co.,  on  bill  in 
equity.  Before  Stbbbbtt,  C.  J.,  Gkbbn,  WiiiLiAMS,  McCoi/- 
LUM,  Mitchell,  Dean  and  Fell,  JJ.    Reversed. 

Bill  in  equity  for  an  account.     Before  Miller,  P.  J.,  of  the 
85th  judicial  district,  specially  presiding,  and  Wallace,  P.  J. 
The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

Error  a99igned  was  decree  dismissing  bill. 

A.  Leo.  Weil,  with  him  S.  W.  Dana,  S,  D,  Long  and  C.  M. 
Thorp,  for  appellants.: — There  must,  as  between  part  owners,  be 
the  utmost  good  faith.  It  is  not  enough  that  they  do  not  affirm- 
atively misrepresent;  they  must  not  conceal ;  they  must  speak 
and  speak  fully  about  every  material  fact  known  to  them,  or 
the  contract  will  not  be  allowed  to  stand :  1  Perry  on  Trusts, 
.sec.  178;  Bispham's  Prin.  of  Eq.,  sec.  98  ;  1  Bigelow  on  Fraud, 
816 ;  Keech  v.  Sanford,  1  Leading  Cases  in  Equity,  62. 

The  relationship  of  joint  owners  of  property  is  one  of  trust 
and  confidence:  Tanney  v.  Tanney,  169  Pa.  277;  McCutcheon 
V.  Smith,  178  Pa.  101;  Weaver  v.  Wible,  25  Pa.  270 ;  Brown's 
Est.,  2  Pa.  468 ;  Lloyd  v.  Lynch,  28  Pa.  419 ;  Gibson  v.  Wins- 
low,  46  Pa.  880 ;  Duff  v.  Wilson,  72  Pa.  447  ;  Weible's  Appeal, 
127  Pa.  84;  Kramer  v.  Wmslow,  180  Pa.  484;  Van  Horn  v. 
Fonda,  6  Johns.  Ch.  888;  Tisdale  v.  Tisdale,  2  Sneed  (Tenn.) 
599;  King  v.  Wise,  48  Cal.  688;  Barry  v.  Bennett,  45  Cal.  80; 
WiUink  V.  Vanderveer,  1  Barb.  699;  Hodge  v.  Twitchell,  38 
Minn.  889;  Yeoman  v.  Lasley,  40  Ohio,  190;  Jennings  v.  Rick- 
ard,  10  Colo.  895 ;  Debnonico  v.  Raudebush,  2  McCraiy,  18. 

Where  one  party  knows  that  the  other  places  a  peculiar  trust 
and  confidence  in  him,  or  where  they  occupy  a  fiduciary  rela- 
tionship, there  is  usually  an  obligation  to  disclose  all  material 
facts,  and  silence  or  concealment  thereof  will,  in  such  cases, 
constitute  fraud :  8  Am.  &  Eng.  Ency.  of  Law,  644 ;  Simons 
V.  Vulcan  Oil  &  Mining  Co.,  61  Pa,,202. 
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J.  Norman  Martin^  with  him  Z>.  B,  Kurtz  and  L.  T.  Kurtz^ 
for  appellees. — It  is  a  well  established  rule  that  after  a  thorough 
and  careful  investigation  a  master's  report  is  entitled  to  great 
consideration ;  every  presumption  should  be  made  in  its  favor : 
Stehman's  App.,  6  Pa.  413;  Riddle's  Est.,  19  Pa.  431;  Bedell's 
App.,  87  Pa.  510;  SprouU's  App.,  71  Pa.  137;  Mengas'  App., 
19  Pa.  221. 

In  a  sworn  answer  a  statement  responsive  to  a  direct  inter- 
rogatory in  the  bill  must  be  accepted  as  true  until  disproved : 
American  Tile  Co.  v.  Garrett,  110  U.  S.  228 ;  Lenox  v.  Prout, 
8  Wheat.  520;  Com.  v.  Cullen,  13  Pa.  143;  Morgan  v.  Tipton, 
3  McLean,  350. 

PlaintifEs  offered  no  evidence  to  overcome  the  answer.  The 
responsive  denial  of  the  answer  was  not  overcome  by  two  wit- 
nesses, or  by  evidence  equivalent  thereto.  The  declaration  of 
trust  was  disproved:  Lehigh  Valley  R.  R.  v.  Mellon,  104  U.  S. 
112 ;  Pusey  v.  Wright,  31  Pa.  387 ;  Rowley's  App.,  115  Pa. 
150 ;  Lindley  on  Partnership,  52 ;  Dunham  v.  Loverock,  158 
Pa.  197 ;  Grubb's  App.,  66  Pa.  117 ;  Butler  Bank  v.  Osborne, 
159  Pa.  10  ;  Taylor  v.  Fried,  161  Pa.  53. 

There  is  no  duty  on  one  tenant  in  common  to  reveal  to  or 
advise  his  cotenants  as  to  the  value  of  property.  He  has  thf 
right  to  keep  his  business  to  himself :  Neill  v.  Shamburg,  158 
Pa.  263. 

In  order  that  equity  will  interfere  plaintiff  must  establish  the 
fact  that  a  misrepresentation  was  made,  and  that  it  was  a  mat- 
ter of  substance,  and  has  actually  misled  him.  If  plaintiff  was 
not  misled,  or  if  it  was  in  a  matter  in  regard  to  which  neither 
could  be  presumed  to  trust  each  other,  there  is  no  reason  for 
equity  to  interfere  or  grant  relief  on  the  ground  of  fraud: 
Brightley's  Eq.  Jur.,  sec.  58 ;  1  Story's  Eq.,  sec.  191. 

When  means  of  knowledge  is  equally  accessible  to  both  par- 
ties each  must  judge  for  himself.  If  the  vendee  know  of  a  mine 
under  land  he  is  not  bound  to  disclose  it,  imless  inquiry  be 
made :  Brightley's  Eq.  Jur.,  sec.  64 ;  1  Story's  Eq.,  sec.  210 ; 
Laidlaw  v.  Organ,  2  Wheaton,  178 ;  Kintzing  v.  McEllrath,  5 
Pa.  467 ;  Rockafellow  v.  Baker,  41  Pa.  321 ;  Myers  v.  Drake, 
10  Watts,  110 ;  Bentz  v.  Rockey,  69  Pa.  71. 

A  written  instrument  will  not  be  reformed,  set  aside,  or  made 
inoperative  on  the  ground  of  fraud,  unless  the  evidence  of  the 
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fraud  is  clear,  precise  and  indubitable :  English's  App.,  119  Pa. 
583 ;  Clark  v.  Everhart,  68  Pa.  847 ;  Graham  v.  Pancoast,  80 
Pa.  89;  Geddes's  App.,  80  Pa.  442. 

Concealment  is  no  fraud  unless  disclosure  be  a  duty,  and  that 
only  exists  where  the  party  concealing  stands  in  a  fiduciary  or 
trust  relation,  and  where  his  knowledge  is  acquired  in  such 
capacity,  and  in  the  right  of  the  other  party :  Chorpenning's 
App.,  82  Pa.  815 ;  Beeson  v.  Beeson,  9  Pa.  279 ;  Hazlett  v. 
Powell,  80  Pa.  298. 

Unless  there  is  in  the  transaction  more  than  is  implied  from 
a  mere  violation  of  a  parol  agreement,  equity  will  not  decree  a 
purchaser  to  be  a  trustee :  Kisler  v.  Kisler,  2  Watts,  827 ;  Rob- 
ertson V.  Robertson,  9  Watts,  42;  Kistler's  App.,  78  Pa.  398 ; 
Porter  v.  Mayfield,  21  Pa.  263. 

The  evidence  to  establish  a  resulting  trust,  especially  one 
arising  ex  maleficio,  which  is  an  imputation  of  fraud,  should  be 
clear,  explicit  and  unequivocal :  Martin  v.  Baird,  175  Pa.  540 ; 
Kunmel  v.  Smith,  117  Pa.  188 ;  Barry  v.  Hill  &  GiUespie,  166 
Pa.  844 ;  Martin  v.  Berens,  67  Pa.  459 ;  Rowand  v.  Finney, 
96  Pa.  192 ;  Dyer's  App.,  107  Pa.  446. 

Opinion  by  Mb.  Justice  Dean,  January  4, 1897  : 
On  April  22, 1891,  through  negotiations  conducted  by  E.  A. 
McMillin,  he  and  William  Smith  took  by  assignment  from 
Thomas  A.  Book,  nineteen  oil  and  gas  leases  in  Lawrence 
county.  The  written  assignment  was  to  Smith,  he  to  hold  the 
same  in  trust,  as  follows:  One  eleventh  of  three  fourths  for 
McMillin,  and  ten  elevenths  of  three  fourths  for  such  persons  as 
should  contribute  towards  the  common  enterprise  and  the  cost 
of  drilling  two  wells  for  the  development  of  the  common  prop- 
erty for  oil.  Smith  resided  in  Pittsburg,  and  McMillin  in  New 
Castle,  the  last  named  not  far  from  the  territory  to  be  devel- 
oped. It  was  alleged  by  plaintiffs  that  McMillin  got  his  brother, 
J.  M.  McMillin  of  New  Castle  to  join  in  the  project.  Smith 
induced  a  number  of  his  friends  in  Pittsburg  to  join  as  con- 
tributors, they  to  share  in  the  profits  in  proportion  to  their 
contributions.  Prom  the  money  two  wells  were  drilled,  which 
developed  as  good  gas  producers,  but  no  oil  was  struck.  At 
the  time  he  made  the  assignment  to  Smith,  Book  had  reserved 
one  fourth  the  oil  or  gas  to  be  developed,  which  was  afterwards 
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purchased  by  E.  A.  McMillin,  plaintifEs   alleged,  for  himself 
and  brother.     As  to  the  three  fourths  in  name  of  Smith  he 
made  a  written  declaration  that  he  held  the  same  in  trust  for 
himself,  the  McMiUins,  and  the  other  contributoiv.     The  pro- 
duction of  the  wells  indicated  the  property  was  valuable  for  gas 
purposes,  and  efforts  were  made  by  tiie  parties  to  sell  it  at  a 
profit     A  committee  of  which  £.  A.  McMillin  was  one,  was 
appointed  to  bring  the  property  to  notice  of  purchasers  and 
conduct  negotiations  for  a  sale.     Meetings  were  held  in  Pitts- 
burg, two  of  them  at  least  attended  by  both  the  McMillins, 
and  others  by  E.  A.  McMillin  alone.    In  January,  1893,  both 
the  brothers  opened  negotiations  with  O.  C.  Redic  for  purpose 
of  selling  the  property  to  him.     They  discovered  from  him,  in 
their  conversations,  that  the  salt  water  which  was  obstructing 
production  in  one  of  the  wells,  could  be  shut  off  at  a  small 
expense,  and  tliis  would  add  largely  to  the  value  of  the  prop- 
erty.    Full  examination  of  the  property  by  Redic  resulted  in 
an  offer  from  him  to  take  the  gas,  pipe  it  at  his  own  expense 
to  New  Castle,  sell  it  and  pay  to  the  owners  one  half  the  gross 
proceeds  of  sales.     Immediately  after  securing  this  offer  E.  A. 
McMiUin,  on  January  17,  1898,  wrote  to  W.  A.  Zahn,  one  of 
his  co-owners,  and  one  of  these  plaintiffs,  at  Pittsburg,  asking 
him  if  he  could  get  the  consent  of  the  contributors  to  take  one 
fourth  the  net  earnings,  and  pay  one  fourth  the  cost  of  drilling 
new  wells.    In  this  letter  he  concealed  from  his  co-owner  Zahn, 
Redic's  offer  of  one  half  the  gross  proceeds  of  sales.    Zahn 
replied  that  he  thought  he  could  get  such  consent.     E.  A.  then 
went  to  Pittsburg  with  a  contract  drawn,  naming  the  Pittsburg 
parties  as  the  assignors  and  the  two  McMillins  as  the  assignees. 
In  this  agreement  it  was  set  forth,  that  all  the  parties  were 
associated  together  as  owners  of  the  property,  and  it  was  stipu- 
lated the  McMillins  were  to  take  the  gas,  pipe  it  to  New  Castle, 
and  pay  one  fourth  the  net  proceeds  to  all  the  owners,  includ- 
ing themselves,  they  to  retain  three  fourths.    The  Pittsburg 
parties  were  urged  to  immediately  execute  the  contract;  but  as 
one  or  more  of  them  desired  to  consult  counsel,  its  execution 
was  deferred.     They  finally  pi*epared  another  draft  of  a  con- 
tract, embodying  substantially  the  same  terms,  with  the  name 
of  the  purchasers  left  blank.     This  was  executed  January  81, 
1898.     As  to  this  contract  it  is  not  disputed  J.  M.  McMillin 
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solicited  plaintiffs  to  affix  their  signatures.  No  disclosure  of 
the  Redic  offer  was  made  to  the  Pittsburg  parties  when  they 
signed.  After  signature,  the  McMillins  filled  in  the  blank 
with  their  names  as  purchasers,  and  the  same  day  contracted 
with  Redic  according  to  the  terms  of  his  proposition  already 
noticed.  He  piped  the  gas  to  New  Castle,  and  paid  the  McMil- 
lins one  half  the  gross  proceeds  of  sales.  About  a  year  after- 
wards plaintiffs  discovered  the  facts,  and  filed  this  bill  against 
both  the  McMillins  for  an  account,  averring  them  to  be  joint 
owners  or  tenants  in  common  with  them  of  the  leaseholds,  and 
that  a  fraud  had  been  practiced  upon  them  in  obtaining  the 
contract  of  January  31,  1893.  The  defendants  made  answer, 
denying  all  the  material  averments  of  plaintiffs'  bill.  J.  M. 
McMillin  especially  denied  having  any  interest  in  common 
with  plaintiffs  and  his  brother  prior  to  the  execution  of  the 
contract  of  January  31,  1893.  The  court  below,  after  full 
hearing,  dismissed  the  bill,  and  from  that  decree  we  have  this 
appeal  by  plaintiffs.  The  principal  errors  alleged  are  the  find- 
ing of  fact,  that  J.  M.  McMiUin  was  not  interested  in  the  orig- 
inal project,  and  conclusions  of  the  court  that  he  was  not  liable 
to  account  on  the  facts,  even  if  his  interest  commenced  at  the 
date  of  the  second  purchase. 

The  court  does  not  seem  to  question  that  on  the  evidence 
the  bill  could  have  been  maintained  if  filed  against  E.  A.  Mc- 
Millin alone,  but  being  against  the  brothers  jointly,  and  not 
sustained  as  to  J.  M.  McMillin,  it  must  be  dismissed.  The 
learned  court  below  in  its  opinion,  speaks  as  follows : 

"  There  are  two  main  questions  of  fact  upon  which  plaintiffs' 
claim  for  relief  must  ultimately  rest :  first,  that  J.  M.  McMillin 
had  an  interest  in  the  leases  mentioned  in  plaintiffs'  bill,  and 
was  a  tenant  in  common  with  plaintiffs  in  said  leases  on  Jan- 
uary 31,  1893 ;  second,  fraud,  actual  or  constructive,  on  the 
part  of  the  defendants  in  procuring  from  plaintiffs  the  contract 
exhibit  ^A.'  If  either  of  these  grounds  fails,  the  case  must  fall. 
....  An  examination  of  the  whole  evidence  fails  to  show  the 
relationship  of  tenant  in  common  between  the  plaintiffs  and 
J.  M.  McMillin.  We  would  hesitate  to  find  such  a  relationship 
from  the  evidence  of  the  plaintiffs  if  it  was  not  contradicted. 
Both  J.  M.  McMillin  and  E.  A.  McMillin,  however,  positively 
deny  such  relationship  in  their  answer,  and  also  upon  the  stand 
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as  witnesses,  and  their  cross-examination  by  plaintiffs'  counsel 
does  not  in  the  least  weaken  their  evidence. 

^^  The  plaintiffs  also  contend  that  even  if  J.  M.  McMillin  was 
not  a  cotenant  he  occupied  such  a  fiduciary  relation  toward 
them  which  required  him  to  disclose  the  offer  which  Redic  had 
made  prior  to  January  31, 1893,  and  which  offer  was  concluded 
in  the  contract  of  February  1, 1893.  They  urge  that  he  had  so 
conducted  himself  as  to  lead  the  plaintiffs  to  believe  he  was 
acting  with  them  and  for  them.  They  also  urge  that  he  mis- 
represented the  facts  by  stating  that  the  terms  of  the  contract 
he  was  obtaining  from  them  were  the  best  that  could  be  obtained 
for  the  property. 

"  We  have  already  found  that  J.  M.  McMillin  was  not  a  co- 
tenant  with  the  plaintiffs  and  E.  A.  McMillin.  We  find  noth- 
ing in  the  evidence  which  should  have  induced  the  plaintiffs  to 
believe  that  he  was  a  cotenant,  or  that  he  was  acting  in  any  fidu- 
ciary capacity  for  them  or  with  them.  It  is  true  that  he  was  pres- 
ent at  two  meetings  of  the  parties  in  Pittsburg,  but  there  was  no 
evidence  to  show  that  he  took  any  part  in  tJhie  proceedings,  or 
acted  other  than  as  a  spectator.  The  value  of  the  property  was 
purely  speculative,  and  the  plaintiffs  had  the  same  opportunity 
to  form  an  opinion  as  to  its  prospective  value  as  J.  M.  McMillin. 
It  is  true  Redic  had  proposed  to  him  to  lease  the  premises  on 
more  favorable  terms  than  the  plaintiffs  were  to  get  by  their 
contract,  but  there  was  no  such  fiduciary  relation  subsisting 
between  J.  M.  McMillin  and  them  as  required  him  to  disclose 
Redic's  offer." 

Whether  a  tenant  in  common  or  merely  a  partner  in  a  project 
for  gain,  E.  A,  McMillin,  on  the  undisputed  facts,  by  reason  of 
his  confidential  relation  with  his  cocontributors  to  the  common 
enterprise,  perpetrated  upon  them  a  palpable  fraud, — not  a  con- 
structive fraud  merely,  but  an  actual  fraud.  If  the  brother 
aided  and  abetted  him  in  consummating  this  fraud  that  they 
two  might  reap  the  fruits  of  tit,  and  they  have  succeeded,  they 
are  jointly  bound  to  make  restitution. 

On  sufiBcient  evidence  the  court  below  has  found  that  J.  M. 
McMillin  had  no  interest  in  the  purchase  from  Book,  April  22, 
1891 ;  there  was  much  evidence  to  the  contrary,  but  the  error  is 
not  so  clearly  manifest  in  the  finding  as  to  move  us  to  disturb 
it.     Therefore,  we  assume  as  a  fact  his  property  interest  dated 
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from  the  contract  of  January  81,  1898.  It  is  not  denied,  nor 
could  it  be,  in  the  face  of  the  evidence,  that  by  that  contract, 
J.  M.  shares  in  the  fruits  of  the  fraud  to  which  £.  A.  was  an 
active  party,  and  for  which  he  is  answerable  in  an  account. 
But  did  J.  M.  by  his  declarations  and  conduct  aid  his  brother 
in  procuring  the  fraudulent  contract  so  as  to  render  him  ac- 
countable in  equity  to  these  plaintiffs?  The  learned  court 
below  thinks  not,  because  he  was  not  one  of  the  contributors  to 
the  first  enterprise,  and  therefore  must  be  treated  as  a  stranger 
dealing  at  arm's  length  with  the  copartners  or  cotenants  of  his 
brother.  This  is  a  mistake,  for  that  one  fact  warrants  no  such 
conclusion.  If  he  had  been  a  member  of  the  first  association, 
and  had  untruthfully  represented  a  material  fact  to  his  associ- 
ates to  induce  them  to  part  with  their  interests,  that  would  have 
been  conclusive  against  him,  because  of  the  legal  presumption 
of  a  confidential  relation ;  but  if  there  was  not  presumptively  a 
confidential  relation,  still,  was  there  one  in  fact,  or  such  relation 
as  warranted  them  in  relying  on  the  truthfulness  of  his  state- 
ments? The  principle  controlling  such  cases,  and  deducible 
from  all  the  authorities,  is  well  stated  by  Perry  on  Trusts,  vol.  1, 
p.  179: 

**  There  are  cases  where  a  party  must  not  be  silent  upon  a 
material  fact  within  his  knowledge,  although  he  stands  in  no 

relation  of  trust  and  confidence If  a  party  knows  that 

another  is  relying  upon  his  judgment  and  knowledge  in  con- 
tracting with  him,  although  no  confidential  relation  exists,  and 
he  does  not  state  material  facts  within  his  knowledge,  the  con- 
tract will  be  avoided ;  for  knowingly  to  permit  another  to  act 
as  though  the  action  was  confidential^  and  yet  not  state  mate- 
rial facts,  is  fraudulent.  It  is  said  that  a  party  in  such  circum- 
stances is  bound  to  destroy  the  confidence  reposed  in  him,  or 
to  state  all  the  facts  tJiat  such  confidence  demands." 

The  court's  twelfth  finding  of  fact  is,  that  at  the  time  the 
contract  was  entered  into,  J.  M.  ret>resented  to  the  Pittsburg 
parties  the  terms  one  fourth  the  oil  as  embodied  in  the  contract 
he  was  soliciting  them  to  sign  were  the  best  that  could  be  got  ; 
this  representation  was  wilfully  false ;  he  admits  that  Redic 
had  made  an  offer  of  double  that  price,  which  had  been  accepted 
by  him  and  his  brother,  on  which  a  contract  had  been  framed, 
^hich  he  had  in  his  pocket  ready  to  be  signed  as  soon  as  the 
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Pitteburg  parties  signed  the  contract  for  one  fourth.  In  whose 
interest  was  he  acting  when  this  falsehood  was  uttered  ?  It  is 
argued  his  own  expectant  interest  in  the  contract  with  the 
Pittsburg  parties.  But  he  was  also  dealing  as  the  agent  of  his 
brother ;  they  two  were  the  purchasers,  parties  of  the  second 
part  to  the  contract  which  inured  to  the  benefit  of  both ;  he 
was  there  to  conduct  the  negotiations  and  close  the  contract  in 
pursuance  of  his  brother's  letter  to  Zahn  of  ten  days  previous, 
which  did  not  hint  at  Redic's  offer.  There  can  be  no  sever- 
ance of  the  falsehood  by  imputing  one  half  of  it  to  E.  A.,  who 
held  a  legal  confidential  relation,  and  the  other  half  to  J.  M. 
who,  if  representing  himself  alone,  did  not  hold  the  same  rela- 
tion. By  taking  his  brother's  place,  and  representing  him,  he 
spoke  for  both,  and  put  himself  in  a  position  where  the  brother's 
cotenants  were  justified  in  relying  on  this  false  statement  of  a 
most  material  fact;  this  gave  him  a  vantage  ground,  which 
naturally  invited  confidence  in  his  statements,  and  he  must  be 
held  to  the  same  rule  of  conduct  as  E.  A.  would  have  been  held 
to,  had  he,  on  the  same  representation,  personally  solicited  the 
assent  of  his  copartners  to  a  sale  at  half  price.  ^^  It  is  naught, 
it  is  naught,  saith  the  buyer;  but  when  he  is  gone  his  way  he 
boasteth  himself."  This  is  the  attitude  of  a  stranger  toward 
the  seller  whose  wares  he  depreciates,  and  the  one  the  court 
below  finds  J.  M.  to  have  held.;  it  is  not  the  one  the  facts  put 
him  in.  To  hold  J.  M.  answerable  it  is  not  essential  that  an- 
other case  exactly  like  this  on  the  facts  should  have  been  decided 
fraudulent ;  this  clearly  is  within  the  scope  of  established  prin- 
ciples, where  in  equity  a  party  dare  not  falsely  represent  a 
material  fact.  ^^  Courts  have  never  laid  down  as  a  general  prop- 
osition what  (facts)  shall  constitute  fraud,  or  any  rule  beyond 
which  they  will  not  go,  lest  other  means  of  avoiding  equity 
will  be  found:"  2  Parsons  on  Contracts,  769.  And  they  cei^ 
tainly  have  never  held  that  where  a  party  aiding  in  a  fraud  has 
not  theretofore  acquired  a  fractional  interest  in  the  property 
which  is  the  subject  of  the  fraudulent  bargain,  he  cannot  be 
called  to  an  accounting. 

But  if  he  had  no  direct  interest  of  his  own,  the  misrepresen- 
tation went  still  further  than  as  a  representative  of  his  brother ; 
for  the  very  agreement  he  had  asked  them  to  sig^  says: 
"Whereas  the  said  parties  of  the  first  part  and  of  the  second 
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part  are  associated  together  as  owners  of  leases  for  oil  and  gas 
purposes,  on  one  thousand  acres  of  land  in  Shenango  and  Slip- 
pery Rock  township,  Lawrence  county,  ....  the  said  first 
parties  owning  one  hundred  and  twenty  shares,  and  the  said 
second  parties  owning  fifty-six  shares.  And  whereas  two  wells 
have  been  drilled  at  the  joint  expense  of  all  of  said  owners, 
....  and  whereas  all  of  said  owners  are  desirous  of  having 
said  gas  used  ....  so  as  to  realize  a  profit  .  .  .  ."  True  this 
was  not  the  agreement  signed  three  days  thereafter,  but  it  was 
one  E.  A.  McMillin  had,  acting  for  both,  asked  them  to  sign. 
£.  A.  was  then  acting  for  J.  M.  in  efforts  to  secure  a  contract 
in  which  both  concurred,  and  which  was  framed  with  a  view  to 
accepting  the  Redic  proposition,  and  was  therefore  a  false  rep- 
resentation by  both.  It  was  not  signed,  only  because  the  Pitts- 
burg parties  desired  their  own  counsel  to  frame  it.  The  one 
adopted  by  the  two  brothers,  and  first  exhibited  to  the  Pitts- 
burg parties,  contained  a  deliberate  declaration  in  writing  that 
J.  M.  McMillin  was  then  a  copartner.  This  was  a  direct  invi- 
tation to  the  copartners  to  deal  with  them  in  securing  the  best 
price.  The  conduct  of  J.  M.,  for  months  before  and  during  all 
the  negotiations,  seems  to  us  on  this  printed  testimony  reconcil- 
able only  with  the  theory  that  he  was  interested  in  the  leases 
at  the  date  of  the  contract  with  the  Pittsburg  parties.  Assum- 
ing, however,  that  when  he  said  on  the  witness  stand  he  was 
not  interested  he  told  the  truth,  he  did  not  tell  the  truth  to  the 
confidants  and  partners  of  his  brother  when  he  contracted  for 
himself  and  his  brother  at  half  price  for  their  interests ;  the 
law  cannot  undertake  to  draw  a  line  between  his  misrepresenta- 
tion as  agent  for  E.  A.  and  his  misrepresentation  in  his  own 
interest  as  a  stranger  to  the  original  association.  And  if  his 
declarations  and  conduct  misled,  as  they  plainly  did,  the  Pitts- 
burg parties,  and  induced  them  to  believe  him  interested  with 
them  in  a  common  enterprise,  he  is  estopped  now  from  denying 
the  truth  of  the  representations.  On  both  grounds  the  bill  is 
sustained  as  against  him,  and  both  should  account  to  plaintiffs 
as  prayed  for  in  the  bill. 

As  to  the  remark  of  the  court,  that  when  the  contract  was 
made  the  value  of  the  property  was  purely  speculative,  and  all 
parties  had  the  same  opportunity  for  forming  an  opinion,  it  is 
certainly  an  error.     The  court  must  have  overlooked  the  fact 
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iJiat  J.  M.  McMillin  had  in  his  pocket,  at  the  very  time  he  was 
soliciting  the  signatures  of  the  plaintiffs,  the  draft  of  the  pro- 
posed agreement  with  Redic,  which  was  to  be  signed  as  soon 
as  the  Pittsburg  parties  had  executed  their  contract,  and  which 
was  afterwards  on  the  same  day  actually  executed  by  Redic. 
As  concerned  the  McMillins,  there  was  nothing  speculative  in 
their  estimate  of  value ;  they  knew  exactiy  the  worth  of  the 
property,  by  knowing  what  they  were  to  get  for  it ;  their  profit 
depended  only  on  how  low  they  could  beat  down  the  price  by 
methods  which  some  dealers  call  only  shrewd,  but  which  the 
law  pronounces  fraudulent,  and  holds  the  parties  to  a  strict 
accountability. 

It  is  ordered  that  the  decree  of  the  common  pleas  be  reversed 
and  plaintiffs'  bill  be  reinstated,  and  further : 

1.  That  the  said  E.  A.  McMillin  and  J.  M.  McMillin  were 
trustees  ex  maleficio  for  all  the  owners  of  said  leaseholds  in 
making  said  contract  with  Oliver  C.  Redic,  and  that  said  con- 
tract and  all  the  rights  of  the  first  parties  thereunder  are  the 
property  of  all  the  present  owners  of  said  leaseholds,  to  whom, 
through  their  treasurer,  all  payments  under  the  same  should  be 
made. 

2.  That  the  said  E.  A.  McMillin  and  J.  M.  McMillin  account 
to  the  orators  for,  and  pay  over  to  the  said  treasurer,  all  moneys 
received  by  them  under  said  contract  with  Oliver  C.  Redic. 

8.  That  an  injunction  issue  restraining  the  said  E.  A.  and 
J.  M.  McMillin  from  selling,  assigning,  incumbering  or  in  any 
manner  disposing  of  said  last  mentioned  contract. 

4.  That  an  injunction  issue  restraining  the  Big  Meadow  Gas 
Company  from  paying  any  further  sum  or  sums  of  money  to 
the  said  E.  A.  and  J.  M.  McMillin  under  said  last  mentioned 
contract. 

It  is  further  ordered  that  defendants  pay  the  costs. 
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In  re  Estate  of  Peter  Meyers,  deceased.  Appeal  of 
Mary  E.  Meyers  and  Ruf us  E.  Meyers,  Administrators 
of  Dennis  Meyers,  deceased,  and  Wm.  H.  Koontz, 
Administrator  of  Cyrus  Meyers,  deceased. 

Heirs — Agreement  as  to  property — Interest  on  recognizance  for  owelty. 
The  heire  of  a  decedent,  in  partition  proceedings,  dealing  with  their 
own  property,  may  make  any  agreement  with  regard  to  the  property 
tliat  they  may  desire,  and  it  is  competent  for  them  to  agree  that  interest 
shall  not  be  charged  upon  a  recognizance  for  owelty. 

DefauU  in  payment — Interest, 

Interest  as  such  is  recoverable  only  where  there  is  a  failure  to  pay  a 
liquidated  sum  due  at  a  fixed  day,  and  the  debtor  is  in  absolute  default. 
It  cannot  therefore  be  recovered  in  actions  of  tort,  or  in  actions  of  any 
kind  where  the  damages  are  not  in  their  nature  capable  of  exact  computa- 
tion, both  as  to  time  and  amount.  In  such  cases  the  party  chargeable  can- 
not pay  or  make  tender  until  both  the  time  and  the  amount  have  been 
ascertained,  and  his  default  is  not  therefore  of  the  absolute  nature  which 
necessarily  involves  interest  for  delay. 

Partition — Agreement  among  heirs —Recognizance  for  oweUy-— Interest — 
Act  of  Mays,  1876. 

In  partition  proceedings  five  of  the  heirs  of  the  decedent  took  land  at 
the  appraised  value,  and  entered  into  recognizances,  the  conditions  of 
which  were  that  each  recognizor  *'  shall  pay  to  the  other  heirs  of  said 
deceased  such  sum  or  sums  of  money  as  may  be  due  and  owing  by  myself 
upon  the  real  estate  of  said  deceased  so  taken  by  myself,  to  the  other  heirs 
of  said  deceased,  or  any  or  either  of  them,  upon  the  settlement  of  said 
estate  according  to  law."  The  other  two  heirs  who  were  financially  in- 
volved declined  to  take  lands  at  the  appraised  value  for  the  reason  that 
they  could  better  effect  a  settlement  with  their  creditors  while  their  shares 
were  unapportioned.  It  was  the  belief  of  all  parties  at  the  time  that  the 
lands  untaken  were  of  sufficient  value  to  make  up  the  shares  of  the  non- 
accepting  heirs,  and  that  upon  a  final  settlement  there  would  be  nothing 
to  pay  upon  any  of  the  recognizances.  No  reference  was  made  in  the 
recognizances  to  interest,  and  the  recognizances  themselves  were  not  drawn 
according  to  the  usual  form,  and  the  terms  of  payment  were  not  fixed  by 
the  court.  The  estate  was  not  finally  settled  for  miuiy  years,  and  in  the 
meantime  the  land  greatly  depreciated  in  value,  ffeld,  (1)  that  on  the  face 
of  the  writings  no  claim  for  interest  on  the  recognizances  could  be  sus- 
tained ;  (2)  that  the  act  of  May  8, 1876,  sec.  1,  P.  L.  140,  relating  to  inter- 
est upon  owelty  defines  the  duty  of  the  court  when  the  proceedings  are 
adverse  and  in  due  course  of  law,  and  as  the  court  was  not  called  upon 
to  fix  the  terms  of  payment  in  this  ease,  the  act  was  inapplicable ;  (3)  that 
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as  the  parties  had  the  right  to  fix  the  terms  of  the  bonds  among  them- 
selves, oat  of  coart,  and  as  there  was  no  omission  of  interest  through 
fraud,  accident  or  mistake,  the  court  must  assume  that  the  recognizances 
contained  all  that  was  stipulated  for,  and  embodied  the  whole  agreement 
of  the  parties. 

Argued  Oct  14,  1896.  Appeal,  No.  168,  Oct.  T.,  1896, 
by  Mary  E.  Meyers  et  al.,  from  decree  of  O.  C.  Somerset 
Co.,  dismissing  exceptions  to  auditor's  report.  Before  Stbb- 
BBTT,  C.  J.,  Gbebn,  Williams,  McCollum,  Mitchbll,  Dean 
and  Fell,  JJ.    Affirmed. 

Exceptions  to  report  of  W.  H.  Ruppel,  Esq.,  auditor. 
The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

JSrrors  (Msigned  were  in  dismissing  exceptions  to  auditor's 
report. 

IT.  S.  Endslet/  and  W.  H.  Komitz^  for  appellants. — ^Interest 
should  have  been  charged :  Act  of  April  19,  1794,  8  Smith's 
Laws,  159 ;  Act  of  March  29, 1832,  P.  L.  201 ;  2  Rhone's  Or- 
phans' Court  Practice,  840 ;  Act  of  May  8,  1876,  P.  L.  140 
Harvey  v.  Beach,  88  Pa.  500 ;  Mclntyre  v.  Ramsey,  23  Pa.  320 
Williamson  v.  Fox,  38  Pa.  214 ;  Dawson  v.  State,  38  Ohio,  3 
Balch  V.  Hooper,   32   Minn.  162;  2  Am.  &  Eng.   Ency.  of 
Law,  430 ;  Reigar  v.  Elmac,  14  Serg.  &  R.  121 ;  Allen  v.  Getz, 
2  P.  &  W.  310 :  2  Trickett  on  Liens,  580 ;  Riddle  &  Pennock's 
App.,  37  Pa.  177  ;  Bailey  v.  Com.,  41  Pa  473 ;  Leibert's  App., 
119  Pa.  517 ;  Yundt's  App.,  13  Pa.  575 ;  Ford's  Est.,  2  W.  N. 
C.  113 ;  Thompson's  Est.,  8  W.  N.  C.  16 ;  Patterson's  App., 
128  Pa.  269 ;  Donagy  v.  Gill,  130  Pa.  296. 

Valentine  Hay^  with  him  A.  J.  Colhorn  and  J.  R.  Scott^  for 
appellees. — There  is  no  virtue  in  the  assignments  of  error  in 
regard  to  the  parol  testimony,  inasmuch  as  the  auditor  ruled  it 
out,  and  did  not  consider  it  in  construing  the  recognizances. 

It  was  proper  to  refuse  to  allow  interest :  Bavington  v.  Clark, 
P.  &  W.  125 ;  Gelbach's  App.,  8  Serg.  &  R.  205. 

Interest  is  never  demandable  unless  money  be  unlawfully 
withheld :  Minard  v.  Beans,  64  Pa.  411 ;  Steward  v.  Stocker, 
13  Serg.  &  R.  199 ;  Beetim  v.  Buchanan,  4  Watts,  59 ;  Mc- 
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Kennan  v  Sterrett,  6  Watte,  162 ;  Kelsey  v.  Murphy,  30  Pa.  340 ; 
Richards  v.  Citizens'  Nat.  Gas.  Co.,  130  Pa.  37  ;  Grimes  Est, 
147  Pa.  190 ;  King  v.  Diehl,  9  Serg.  &  R.  409 ;  Booth  &  Flynn 
V.  Pittsburg,  154  Pa.  482. 

Opinion  by  Mr.  Justice  Fell,  January  4, 1897 : 
The  principal  question  before  the  auditor  was  whether  the 
recognizances  entered  into  by  the  heirs  who  took  real  estate 
under  proceedings  in  partition  bore  interest  from  their  date. 
The  facts  essential  to  a  proper  understanding  of  the  case  are 
briefly  these :  Peter  Meyers  died  in  1870  intestate,  leaving  to 
survive  him  a  widow  and  seven  children.  Letters  of  adminis- 
tration were  granted  to  the  eldest  son,  and  it  was  agreed  by  all 
parties  in  interest  that  he^  as  administrator  and  attorney  in  fact 
should  carry  on  for  five  years  the  business  in  which  the  dece- 
dent had  been  engaged,  and  that  until  the  expiration  of  that 
period  none  of  the  real  estate  should  be  sold.  In  1875  com- 
missioners were  appointed  who  appraised  the  real  estate  at 
$162,711.75.  In  1877  and  1878  five  of  the  heirs  took  land  of 
the  appraised  value  of  fl00,183,  and  the  recognizances  in 
question  were  entered  into  by  them.  The  trustee  appointed  to 
make  sale  of  the  balance  of  the  real  estate  sold  parts  thereof 
from  time  to  time,  and  filed  five  accounts,  the  last  in  1889. 
AU  of  the  proceeds  of  the  sales  made  by  the  trustee  went  to 
the  creditors  or  legal  representatives  of  Dennis  and  Cyrus  Mey- 
ers, the  two  sons  who  decUned  to  take  land,  and  whose  admin- 
istrators are  appellants.  In  1877  there  were  judgments  of 
record  against  these  two  sons,  and  the  auditor  finds  that  Dennis 
and  the  representatives  of  the  interest  of  Cyrus,  he  having  died 
in  1873,  declined  to  take  lands  at  the  appraised  value  for  the 
reason  that  they  could  better  effect  a  settlement  with  their  cred- 
itors while  their  shares  were  unapportioned,  and  that  at  the 
time  the  recognizances  were  given  it  was  the  belief  of  all  par- 
ties that  the  lands  untaken  were  of  sufficient  value  to  make  up 
the  shares  of  the  nonaccepting  heirs,  and  to  equalize  the  distri- 
bution, and  that  upon  a  final  settlement  there  would  be  nothing 
to  pay  upon  any  of  the  recognizances. 

The  recognizances  were  not  drawn  according  to  the  usual 
form,  and  the  terras  of  payment  were  not  fixed  by  the  court 
They  were  prepared  by  the  attorney  representing  the  estate,  and 
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they  seem  to  be  part  and  parcel  of  the  plan  whereby  it  was 
arranged  that  the  settlement  of  the  personal  estate  and  the 
division  of  the  real  estate  among  the  heirs  should  be  taken  out 
of  the  usual  course  of  legal  proceedings  and  adjusted  by  the 
parties  in  interest,  and  which  has  resulted  in  delays  extending 
over  a  period  of  nearly  twenty-six  years.  They  were  taken  at 
a  time  when  a  partial  allotment  only  had  been  made,  and  a  large 
part  of  the  land  was  undisposed  of.  The  shares  were  unascer- 
tained, and  they  could  not  at  the  time  be  ascertained.  No  cal- 
culation was  filed  as  required  by  the  act  of  April  12, 1855,  and 
none  could  have  been  made,  and  the  action  of  the  court  was 
not  invoked  to  fix  and  secure  the  payments.  The  condition  of 
each  recognizance  is  that  if  the  recognizor  **  shall  pay  to  the 
other  heirs  of  said  deceased  such  sum  or  sums  of  money  as  may 
be  due  and  owing  by  myself  upon  the  real  estate  of  said  deceased 
so  taken  by  myself  to  the  other  heirs  of  said  deceased  or  any  or 
either  of  diem  upon  the  settlement  of  said  estate  according  to 
law,"  etc.    Nothing  is  said  about  interest. 

At  the  audit  testimony  was  received  to  show  that  at  the  time 
of  the  division  an  agreement  was  entered  into  by  the  heirs  that 
the  recognizances  should  not  bear  interest,  and  a  number  of 
witnesses  testified  that  such  an  agreement  had  been  made.  The 
learned  auditor  however,  regarding  most  of  the  witnesses  as 
incompetent,  rejected  their  testimony  and  reported  that  the 
remaining  testimony  on  the  subject  was  insufficient  *^  to  warrant 
the  finding  of  a  fact  one  way  or  the  other  on  this  disputed  ques- 
tion," and  he  determined  the  question  of  interest  without  refer- 
ence to  the  alleged  parol  contract. 

The  legislature  has  prescribed  no  form  for  a  recognizance 
given  in  partition  in  the  orphans'  court,  and  an  obligation  of 
record  in  any  form  is  sufficient :  Riddle  &  Pennock's  Appeal, 
37  Pa.  177.  The  act  of  1794  required  the  payment  of  the 
shares  of  the  other  children  of  the  intestate  or  the  giving  of 
security  for  the  payment  in  some  reasonable  time  not  exceeding 
twelve  months,  as  the  orphans'  court  should  limit  and  appoint. 
The  act  of  1882  required  the  giving  of  securitj'  by  recognizance 
or  otherwise  for  the  payment  with  legal  interest  in  some  rea- 
sonable time,  not  exceeding  twelve  months,  as  the  court  might 
direct.  The  act  of  1876  provides  that  "  the  court  shall  have 
power  to  fix  for  the  payment  of  the  principal  of  such  owelty 
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Buch  time  or  times  as  in  the  judgment  of  the  court  shall  be  of 
advantage  to  those  entitled  to  the  estate,  provided  however, 
that  the  principal  and  annual  payment  of  legal  interest  be  ade- 
quately secured." 

A  recognizance  in  the  usual  form  would  have  provided  for 
the  payment  of  interest,  but  it  was  competent  for  the  heirs  to 
agree  otherwise.  They  were  dealing  with  their  own  property 
and  could  make  any  agreement  with  regard  to  it  that  they  might 
desire.  Even  the  order  of  confirmation  is  not  as  between  the 
heirs  conclusive  as  to  the  terms  on  which  they  take.  In  Bav- 
ington  V.  Clark,  2  P.  &  W.  116,  it  was  held  that  the  confirma- 
tion by  the  orphans'  court  in  partition  proceedings  was  not 
conclusive  evidence  that  the  title  was  vested  absolutely  in  an 
heir,  and  that  it  might  be  shown  that  the  confirmation  was 
under  an  agreement  between  all  the  heirs  by  which  a  trust  was 
established.  In  Mason's  Appeal,  41  Pa.  74,  an  agreement 
among  the  heirs  changing  the  valuation  reported  by  the  com- 
missioners was  held  to  be  valid,  and  was  enforced.  By  such 
agreements  the  equities  are  best  adjusted,  disputes  are  settled 
and  litigation  avoided,  and  as  is  the  case  with  all  family  settle- 
ments the  policy  of  the  law  has  been  to  uphold  them. 

The  learned  auditor  distinctly  bases  his  finding  upon  his  con- 
struction of  the  recognizances  and  the  proof  of  such  circum- 
stances connected  with  their  execution  as  he  thought  might  be 
properly  considered.  No  provision  is  made  for  interest,  and 
interest  could  not  be  demanded  as  a  compensation  for  delay,  or 
as  a  penalty  for  withholding  payment.  There  was  no  demand 
for  payment-;  there  was  no  duly  to  pay.  The  principal  was 
not  due,  or  even  ascertained,  and  it  was  not  in  the  power  of  the 
recognizors  to  pay  if  they  had  desired  to  do  so.  It  was  said  by 
our  Brother  Mitghell  in  the  opinion  in  Richards  v.  Citizens' 
Gras  Co.,  180  Pa.  87:  "Interest  as  such  is  recoverable  only 
where  there  is  a  failure  to  pay  a  liquidated  sum  due  at  a  fixed 
day,  and  the  debtor  is  in  absolute  default.  It  cannot  therefore 
be  recovered  in  actions  of  tort,  or  in  actions  of  any  kind  where 
the  damages  are  hot  in  their  nature  capable  of  exact  computation 
both  as  to  time  and  amount.  In  such  cases  the  party  charge- 
able cannot  pay  or  make  tender  until  both  the  time  and  the 
amount  have  been  ascertained,  and  his  default  is  not  therefore 
of  that  absolute  nature  which  necessarily  involves  interest  foi 
Vol.  cLxxix — 11 
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delay."  There  is  no  apparent  equity  to  warrant  the  charge  of 
interest  before  demand  to  equalize  the  distribution.  The  loss 
has  resulted  from  the  depreciation  in  value  of  the  real  estate 
during  the  years  that  the  estate  has  remained  unsettled.  The 
delay  in  the  first  instance  was  at  the  request,  and  for  the  bene- 
fit, of  the  heirs  whose  representatives  now  claim  interest,  and 
the  auditor  further  finds  that  the  principal  reason  for  postpon- 
ing the  final  settlement  was  to  accommodate  the  recognizees, 
and  enable  them  to  settle  with  their  creditors  on  a  satisfactory 
basis. 

The  question  is  then  narrowed  to  one  of  construction  only. 
On  the  face  of  the  writings  no  claim  for  interest  can  be  sus- 
tained. It  is  only  in  considering  the  recognizances  in  con- 
nection with  the  act  of  1876  that  any  doubt  arises.  The  act 
provides  for  the  payment  of  interest  annually,  but  this  provi- 
sion relates  to  the  duty  of  the  court  to  fix  the  time  and  to 
secure  the  payment  of  the  principal.  It  defines  the  duty  of 
the  judge  where  the  proceedings  are  adveiise  and  in  due  course 
of  law.  If  the  terms  of  the  bonds  had  been  fixed  by  the  court, 
the  charge  of  interest  might  be  considered  as  a  necessary  inci- 
dent to  the  payment  of  the  principal,  and  the  omission  to  direct 
it,  if  not  accidental,  as  unauthorized.  The  court  in  this  case 
was  not  called  upon  to  fix  the  'terms  of  payment.  The  settle- 
ment as  to  the  amounts  and  times  was  made  out  of  court. 
The  terms  were  fixed  by  the  parties  in  interest.  It  was  their 
right  to  do  this,  and  they  having  done  it,  we  cannot  now  read 
into  the  bonds  that  which  they  would  have  contained  had  their 
terms  been  fixed  by  a  judicial  decree.  There  was  no  omission 
through  fraud,  accident  or  mistake.  The  instruments  are  com- 
plete in  themselves,  and  it  must  now  be  assumed  that  they  con- 
tain aU  that  was  stipulated  for,  and  embody  the  whole  agreement 
of  the  parties. 

It  is  unnecessary  to  consider  at  length  the  remaining  assign- 
ments of  error.  The  testimony,  the  admission  of  which  is 
complained  of,  was  not  considered  by  the  auditor  as  tending 
to  establish  a  parol  agreement  as  to  interest,  or  to  show  that 
the  valuation  of  the  commissionei'S  was  too  high.  It  might 
have  been  rejected  for  all  purposes,  as  in  the  view  which  we 
have  taken  of  the  controversy  it  was  wholly  unimportant.  The 
question  of  interest  was  properly  before  the  auditor.     It  had 
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not  been  considered  or  passed  upon  at  the  audits  of  the  prior 
accounts.  At  the  first  audit  the  question  of  interest  was  not 
referred  to;  at  the  second  it  was  reserved  and  not  reported  on; 
and  at  the  third,  two  tables  of  distribution,  one  with  and  the 
other  without  the  allowance  of  interest,  were  prepared  and 
reported,  but  the  report  was  confirmed  generally,  leaving  the 
question  unadjudicated. 

We  see  no  error  in  the  finding  that  the  report  of  Mr.  Pugh, 
which  had  been  confirmed  by  the  court,  was  conclusive  of  the 
controversy  which  had  been  considered  and  decided  by  him  in 
relation  to  the  destroyed  notes. 

The  assignments  of  error  are  overruled,  and  the  decree  of 
the  orphans'  court  of  August  14,  1896,  confirming  the  report 
of  the  auditor  is  affirmed  at  the  cost  of  the  appellants. 


In  re  Estate  of  Peter  Meyers,  deceased.  Appeal  of 
Mary  E.  Meyers  and  Rufus  E.  Meyers,  Administrators 
of  Dennis  Meyers,  deceased,  and  William  H.  Koontz, 
Administrator  of  Cyrus  Meyers,  deceased. 

Practice,  0.  C. — Conclusiveness  of  auditor's  report— Promissorf/  notes— 
Decedents^  estcUes. 

An  auditor's  findings  on  sufficient  evidence,  confirmed  by  the  court  be- 
low, that  two  notes  given  to  the  decedent  by  his  sons  had  been  destroyed 
without  the  consent  of  all  the  distributees,  will  not  be  reversed  by  th*> 
Supreme  Court. 

Argued  Oct.  14,  1896.  Appeal,  No.  169,  Oct.  T.,  1896,  by 
Mary  E.  Meyers  et  al.,  from  decree  of  O.  C.  Somerset  Co.,  dis- 
missing exceptions  to  auditor's  report.  Before  Stbrrett,  C.  J., 
Green,  Williams,  McCollitm,  Mitchell,  Dean  and 
Fell,  JJ.     AflBrmed. 

Exceptions  to  report  of  J.  L.  Pugh,  Esq.,  auditor. 

The  facts  appear  by  the  material  portion  of  the  opinion  of 
Lonoenecker,  p.  J.,  which  is  as  follows : 
The  only  other  items  of  charge  relate  to  the  two  notes  alleged 
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to  have  been  held  by  the  decedent  against  his  two  sons,  Cyrus 
Meyers  for  $500  or  $600  and  Dennis  Meyers  for  $1,000.  The 
accountant  does  not  seem  to  know  much  about  these  notes,  but 
Dr.  W.  H.  Meyers  swears  positively  to  their  existence,  and  says 
that  within  a  few  days  after  the  death  of  Peter  Meyers,  before 
an  inventory  of  the  personal  estate  was  taken,  when  he  and  his 
brothers,  including  Cyrus  and  Dennis,  examined  their  father's 
papers,  in  the  absence  of  their  sisters,  the  two  notes  mentioned 
were  found  among  them.  He  explains  the  kind  of  notes  and 
the  considerations  for  them,  and  says  they  were  then  and  there 
destroyed  at  his  suggestion.  He  says,  "  I  burned  these  notes. 
I  found  there  was  nothing  charged  against  me  or  any  one  else, 
and  I  said,  ^  boys,  lets  make  it  all  even,'  and  I  burned  them.'* 
This  is  the  only  reason  assigned  for  the  strange  proceeding. 
He  further  says  the  two  sisters  were  not  present,  and  knew 
nothing  of  the  matter  until  within  a  year  or  so  since. 

The  auditor  holds  the  estate  of  Cyrus  Meyers  and  Dennis 
Meyers  must  be  charged  with  these  notes  in  the  final  adjust- 
ment of  the  estate,  but  declines  to  pass  on  the  question  whether 
interest  shall  be  charged  thereon,  saying,  ^Hhat  is  left  an  open 
question  for  consideration  when  the  estate  is  finally  settled  up 
and  equal  distribution  made ;  but  he  does  decide  that  the  estate 
of  Dennis  Meyers  shall  be  charged  with  the  note  of  $1,000, 
and  the  estate  of  Cyrus  Meyers  shall  be  charged  with  the  note 
of  $600." 

The  exceptions  filed  to  this  report  were  not  brought  before 
the  auditor  for  his  consideration,  as  they  should  have  been,  but 
we  assume  that,  consistently  with  the  views  contained  in  his 
report,  he  would  have  overruled  them. 

In  answer  to  the  exceptions  filed  by  counsel  for  the  adminis- 
trators of  Cyrus  Meyers  and  Dennis  Meyers  it  may  be  said,  the 
facts  were  for  the  auditor,  and  we  cannot  say  that  the  evidence 
does  not  sustain  his  conclusions.  The  fact  that  the  notes  did 
not  appear  in  the  inventory  comes  to  nothing  if  it  is  believed 
that  they  were  destroyed  before  it  was  taken ;  and  if  the  sisters 
learned  of  their  existence  and  destruction  only  within  a  year  or 
so,  the  fact  that  several  audits  have  taken  place  at  which  they 
were  not  mentioned,  cannot  estop  them,  though  it  might  po 
affect  others. 

And  now,  September  20,  1895,  in  conformity  with  the  fore- 
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going  views,  all  the  exceptions  to  the  report  of  the  auditor  are 
overruled  and  his  report  is  confirmed. 

Error  asMigned  was  decree  dismissing  exceptions  to  auditor's 
report. 

E.  S.  Endiley  and  W.  H.  Koontz^  for  appellants. 

Valentine  Hay^  with  him  •/.  K  Scott  and  A,  J.  Colbom^  for 
appellee. 

Opinion  by  Mb.  Justice  Fell,  January  4, 1897  : 
This  appeal  was  argued  with  No.  168,  supra,  in  which  the 
opinion  of  the  court  has  been  filed.  The  question  raised  be- 
fore the  auditor  was  one  of  fact,  and  we  are  not  convinced 
that  there  was  not  sufficient  competent  evidence  to  sustain  his 
finding. 

The  decree  is  affirmed  at  the  cost  of  the  appellee. 


James  E.  Mathews  v.  The  Peoples  Natural  Gas  Co., 
Appellant. 

[Marked  to  be  reported.] 

Le€i8e — OH  and  gas  lease — Forfeiture — Rent. 

Plaintiff  leased  two  vacant  lots  intended  for  building  purposes  to  de- 
fendant for  oil  and  gas  purposes.  The  lease  contained  these  provisions : 
'*The  party  of  the  second  part  covenants  to  commence  operations  on 
this  land  for  said  purpose  within  three  months  from  the  execution  of 
this  lease,  or  thereafter  pay  the  party  of  the  first  part  fifty  (50)  dollars 
per  month  until  work  is  commenced ;  to  be  paid  each  month  in  advance. 
....  And  after  work  is  commenced  it  is  to  be  prosecuted  with  due  dili- 
gence until  completion.  ...  It  is  mutually  understood  and  agi'eed  by 
both  parties  hereto,  that  in  no  case  shall  the  commencing  of  a  well  on  the 
above  described  land  be  delayed  beyond  a  period  of  six  months  from  date 
of  this  lease,  and  if  no  well  is  commenced  inside  of  said  six  months  the 
penalty  to  be  a  forfeiture  of  this  lease,  and  neither  party  being  held  further. 
And  it  is  further  understood  and  agreed  that  a  well  drilled  on  either  of 
above  described  lots  will  hold  the  lease  on  the  other  lot  for  the  full  term 
of  the  lease.**  The  lease  reserved  to  the  lessor  the  right  to  use  the  prem- 
ises, except  such  part  as  should  be  necessary  for  the  drilling  of  wells. 
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About  one  year  after  the  date  of  the  lease,  plaintiff  entered  on  one  of  the 
lots  and  built  a  house.  At  this  time,  however,  a  stake  had  been  set  by 
defendant  indicating  the  site  of  a  future  well,  and  it  appeared  that  the 
building  would  not  have  materially  interfered  with  the  operation.  Three 
years  after  the  date  of  the  lease  plaintiff  conveyed  by  deed  one  of  the  lots 
to  another  person  without  reservation  of  any  right  of  defendant  as  lessee 
to  the  oil  and  gas.  Held^  (1)  that  the  clause  of  forfeiture  contained  in  the 
lease  was  for  the  benefit  of  the  lessor ;  (2)  that  the  erection  of  the  building 
on  one  of  the  lots  was  not  an  assertion  of  the  right  of  forfeiture ;  (3)  that 
the  absolute  conveyance  of  one  of  the  lots  was  a  constrictive  eviction  of 
defendant,  and  ended  his  liability  for  rent ;  (4)  that  plaintiff  was  entitled 
to  recover  rent  until  the  date  of  the  absolute  conveyance  of  one  of  the  lots. 

Argued  Oct.  19,  1896.  Appeal,  No.  49,  Oct.  T.,  1896,  by 
defendant,  from  judgment  of  C.  P.  Washington  Co.,  Feb.  T.» 
1895,  No.  158,  on  case  tried  by  the  court  without  a  jury. 
Before  Green,  Williams,  McCollum,  Mitchbll,  Dbai^  and 
Fell,  JJ.     Affirmed. 

Assumpsit  on  an  oil  and  gas  lease  submitted  to  the  court 
on  the  law  and  the  facts  under  the  act  of  1874.  Before  Mo- 
Ilvainb,  p.  J. 

At  the  trial  it  appeared  that  the  lease  contained  the  following 
clause :  *'  The  said  party  of  the  first  part  to  fully  use  and  enjoy 
the  said  premises  for  the  purposes  of  tillage,  except  such  part 
as  shall  be  necessary  for  said  purposes  and  a  right  of  way  to 
and  from  the  place  or  places  of  operating." 

The  other  material  facts  appear  by  the  opinion  of  the  Supreme 
Court. 

The  court  entered  the  following  decree : 

Ajid  now,  December  80,  1895,  it  is  ordered,  adjudged  and 
decreed,  that  the  defendant  company  pay  to  the  plaintifE  the 
sum  of  $2,394.40,  being  the  aggregate  of  the  monthly  payments 
provided  for  in  the  contract  sued  upon  from  June  6,  1886,  to 
February  6, 1889,  and  the  interest  thereon ;  and  it  is  further 
ordered  that  notice  of  the  filing  of  this  decision  be  given  the 
parties,  or  their  attorneys  of  record,  as  provided  by  law;  and  if 
no  exceptions  thereto  are  filed  within  thirty  days  after  service 
of  such  notice,  judgment  will  be  entered  thereon  by  the  pro- 
thonotary. 

Error  assigned  among  others  was  above  decree,  quoting  it. 
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J,  W.  ^  A,  Donnan  and  W.  S.  Miller^  for  appellant. — The 
intention  of  the  parties  should  control  in  the  interpretation  of 
any  contract :  2  Parsons  on  Contracts,  499 ;  Chitty  on  Contracts, 
19 ;  WorralFs  Accounts,  5  W.  &  S.  Ill ;  Lacy  v.  Green,  84  Pa. 
514;  Williamson  v.  McClure,  37  Pa.  402;  North  Am.  Land 
Co.'s  Est.,  60  Pa.  247 ;  Chicago  v.  Sheldon,  9  Wallace,  54.  We 
submit  that  a  proper  construction  of  this  lease  bound  the  lessee 
for  the  payment  of  three  months'  rental,  one  of  which  has  been 
paid,  and  that  judgment  should  only  have  been  entered  for  two 
months'  rental  with  its  interest. 

The  modem  doctrine  as  to  what  constitutes  an  eviction  is, 
that  actual  physical  expulsion  is  not  necessary,  but  any  inter- 
ference with  the  tenant's  beneficial  enjoyment  of  the  demised 
premises  will  amount  to  an  eviction  in  law :  Hoeveler  v.  Flem- 
ing, 91  Pa.  324;  Linton  v.  Hart,  25  Pa.  193;  Vaughan  v. 
Blanchard,  1  Yeates,  175. 

M,  L.  A.  McCracken,  with  him  J.  M,  Braden^  C.  W.  Camp- 
belly  B.  E,  McCracken  and  J,  McGiffin,  for  appellee.— ;The  first 
forfeiture  clause,  standing  alone,  gives  the  lessee  the  right  to 
hold  the  property  leased  without  drilling,  for  twenty  years,  by 
pajring  the  monthly  rental,  and  the  lessor  the  right  to  forfeit  only 
for  nonpayment.  But  the  primary  object  of  the  lessor  in  leas- 
ing, in  this  as  in  all  other  oil  and  gas  leases,  was  a  development 
of  his  property ;  and  the  second  forfeiture  clause  was  inserted 
as  an  additional  remedy  if  the  lessee  failed  to  perform  the  prin- 
cipal covenant:  Liggett  v.  Shira,  159  Pa.  350;  Galey  v.  Keller- 
man,  123  Pa.  491 ;  Conger  v.  Transportation  Co.,  165  Pa.  561 ; 
Leatherman  v.  Oliver,  151  Pa.  649 ;  Jones  v.  Xat.  Gas.  Co.,  146 
Pa.  207  ;  Phillips  v.  Vaiidegrift,  146  Pa.  357  ;  Ogden  v.  Hatry, 
146  Pa.  640  ;  Cochran  v.  Pew,  159  Pa.  184 ;  McMillan  v.  Phila. 
Co.,  169  Pa.  142. 

Aside  from  an  actual  expulsion,  any  act  on  the  part  of  the 
landlord  which  so  disturbs  the  tenant's  possession  of  demised 
premises  as  to  compel  an  abandonment  of  the  same,  or  which 
deprives  him  of  their  beneficial  enjoyment,  either  in  whole  or  in 
part,  or  any  entry  of  the  landlord  upon  said  premises  in  such 
manner  as  to  unfit  them  for  the  purposes  for  which  they  were 
leased,  will  amount  to  an  eviction  of  the  tenant. 
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Opinion  by  Mr.  Justice  Dean,  January  4, 1897 : 

The  plaintifE,  on  February  6,  1886,  leased  to  defendant  for 
oil  and  gas  purposes,  two  vacant  lots  of  ground  in  South  Strar 
bane  township,  Washington  county,  for  the  term  of  twenty 
years.  The  lots  were  intended  for  building  purposes,  and 
although  separated  from  each  other  nine  hundred  feet,  both 
were  in  what  is  known  as  the  Gantz  and  Gordon  oil  pools,  and 
producing  wells  had  been  drilled  in  proximity  to  them.  The 
leases  contained  these  provisions : 

"  The  party  of  the  second  part  covenants  to  commence  opera- 
tions on  this  land  for  said  purpose  within  three  months  from  the 
execution  of  this  lease,  or  thereafter  pay  the  party  of  the  first 
part  fifty  (50)  dollars  per  month  until  work  is  commenced ;  to 
be  paid  each  month  in  advance  ....  And  after  work  is  com- 
menced it  is  to  be  prosecuted  with  due  diligence  until  comple- 
tion.''  .  .  . 

"  It  is  mutually  understood  and  agreed  by  both  parties  hereto, 
that  in  no  case  shall  the  commencing  of  a  well  on  the  above 
described,  land  be  delayed  beyond  a  period  of  six  months  from 
date  of  this  lease,  and  if  no  well  is  commenced  inside  of  said 
six  months,  the  penalty  to  be  a  forfeiture  of  this  lease,  and 
neither  party  being  held  further.  And  it  is  further  understood 
and  agreed  that  a  well  drilled  on  either  of  above  described  lots 
will  hold  the  lease  on  the  other  lot  for  the  full  term  of  lease." 

The  first  month's  rental  was  paid,  but  thereafter  no  further 
rental  was  ever  paid,  nor  was  demand  made  until  this  suit  was 
brought  on  January  28,  1896,  nearly  nine  years  afterwards. 
About  one  year  after  the  date  of  the  lease,  February  20,  1887, 
the  plaintiff  entered  on  one  of  the  lots  and  built  a  house,  but 
the  evidence  tended  to  show  that  at  this  time,  a  stake  had  been 
set  by  defendant,  indicating  the  site  of  a  future  well,  and  that 
the  building  would  not  have  materially  interfered  with  the 
operation.  On  the  6th  day  of  February,  1889,  however,  just 
three  years  after  the  date  of  lease,  plaintiff  conveyed  by  deed 
one  of  the  lots  to  John  D.  Porte,  without  reservation  of  any 
right  of  defendant  as  lessee  to  the  oil  and  gas.  The  claim  by 
plaintiff  was  for  the  fifty  dollars  per  month  rental  from  three 
months  after  the  execution  of  the  lease  up  to  the  commence- 
ment of  the  suit.  The  defendant  alleged  the  true  construction 
of  the  writing  to  be  that  the  monthly  rental  was  payable  only 
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from  three  months  after  the  date  of  the  lease  until  the  expira- 
tion of  six  months,  when  if  there  had  been  no  entry  for  pur- 
poses of  drilling,  the  contract  was  at  an  end,  and  all  liability 
on  its  part  ceased.  But  if  this  were  not  the  case,  then,  under 
the  forfeiture  clause,  all  the  rights  of  defendant  in  case  of  non- 
entry  terminated  at  the  expiration  of  six  months,  and  with  its 
termination  all  liability  for  rent  ended.  It  was  further  averred 
that  in  any  event  the  entry  for  building  purposes  in  spring  of 
1887  was  an  eviction  of  the  lessee  as  of  that  date,  and  termi- 
nated the  right  of  the  lessor  to  demand  rent. 

The  case  on  the  law  and  facts  was  submitted  to  the  decision 
of  the  court  under  the  act  of  1874.  The  court  concluded  qu 
the  facts  under  the  authority  of  Leatherman  v.  Oliver,  151  Pa. 
649,  and  that  line  of  cases,  the  clauses  of  forfeiture  were  for 
the  benefit  of  the  lessor,  and  that  under  the  evidence  he  had 
not  asserted  his  right  until  the  conveyance  of  the  lot  to  Porte, 
but  that  at  that  date  he  had  by  his  deed  in  effect  declared  the 
lease  at  an  end.  Defendant  having  paid  one  month's  rent, 
judgment  was  entered  against  him  for  the  monthly  rental  from 
June  6,  1886,  to  February  6,  1889,  the  latter  being  the  date  of 
the  Porte  conveyance.  From  this  defendant  appeals,  assigning 
for  error  the  construction  of  the  lease  and  the  refusal  to  hold 
that  the  entry  for  building  purposes  had  not  suspended  liability 
for  rent. 

We  decidedly  concur  with  the  learned  judge  of  the  court 
below  in  his  construction  of  the  two  clauses  of  the  lease  relating 
to  forfeiture.  As  he  clearly  shows,  Leatherman  v.  Oliver,  supra, 
Jones  V.  Gas  Co.,  146  Pa.  207,  PhilUps  v.  Vandergrift,  146  Pa. 
857,  Ogden  v.  Hatry,  145  Pa.  640,  and  other  cases  effectually 
settle  the  law,  by  holding  such  clauses  of  forfeiture  are  for  the 
benefit  of  the  lessor,  and  until  he  invokes  them,  the  lessee's 
liability  continues.  At  the  argument  it  was  not  clear  to  us  that 
the  entry  of  the  lessor  for  building  purposes  was  not  such  an 
unequivocal  act  indicating  an  intention  to  resume  possession  of 
the  leased  property  as  terminated  his  right  thereafter  to  demand 
rent.  But  after  full  consideration  we  are  of  opinion  under  the 
evidence  that  neither  party  so  regarded  the  act  at  the  time. 
The  defendant  had  set  its  stake  on  the  lot  at  the  point  where  a 
well  could  be  sunk  in  the  future ;  the  building  was  so  located 
as  not  to  interfere  with  development  at  this  point.     Now  if 
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defendant  had  attempted  to  put  down  a  well  upon  the  lot  within 
twenty  years,  could  plaintiff  have  successfully  mamtained  that 
the  erection  of  a  building  covering  only  a  few  square  feet,  had 
been  an  assertion  of  his  right  of  forfeiture  ?  We  think  there- 
fore the  court  was  right  in  its  rulings  on  defendant's  fourth  and 
fifth  points,  and  the  assignment  of  error  raising  this  question 
is  overruled. 

We  also  think  the  court  was  clearly  right  in  holding  the 
Porte  conveyance  a  constructive  eviction  of  defendant  from  the 
leased  land.  There  was  an  absolute  conveyance  by  the  lessor 
of  one  of  the  lots  ;  no  reservation  of  the  lessee's  right  of  entry 
to  drill  for  oil  and  gas.  This  clearly  ended  the  liability  of  lessee 
for  rent,  and  the  court  properly  computed  it  only  to  that  date. 

All  the  assignments  of  error  are  overruled,  and  the  judgment 
is  affiimed. 


^^^^^  Elcie  Danley  w.  Henry  P.  Danley  and  John  S.  Danley, 
179       170|  Executors  of  S.  S.  Danley,  deceased. 

21  SC  »323|  "^ 

179         170 
30  SO  *1 65    Evidence— Competency  of  toUness— Cross-examination — Husband  and 

\       wife — Action  against  executor. 

^luBCSsS^  In  an  action  upon  a  promissory  note  by  a  married  woman  against  her 

husband  and  his  brother  as  executors  of  the  estate  of  their  father  who 
was  the  maker  of  the  note,  if  the  plaintiff  is  called  as  for  cross-examination 
in  relation  to  a  ti*ansaction  which  occuiTcd  in  the  lifetime  of  the  maker^ 
she  becomes  competent  to  testify  to  all  relevant  matters,  and  her  compe- 
tency is  not  affected  by  the  fact  that  her  husband  is  an  executor  of  the 
estate,  and  a  defendant. 
Evidence — Objection  to  evidence — Practice,  C.  P.— Appeal. 
A  party  complaining  on  appeal  of  the  admission  of  evidence  objected  to 
In  the  couit  below  will  be  limited  to  the  specific  objection  made  to  it  at 
the  trial,  and  this  i-ule  is  not  changed  by  the  fact  that  the  objection  urged 
on  appeal  was  made  on  the  argument  for  a  new  trial. 

Argued  Oct.  19,  1896.  Appeal,  No.  72,  Oct.  T.,  1896,  by 
defendants,  from  judgment  of  C.  P.  Washington  Co.,  Aug.  T., 
1895,  No.  98,  on  verdict  for  plaintiff.  Before  Green,  Wil- 
liams, McCoLLUM.  Mitchell,  Dean  and  Fell,  JJ.  Af- 
firmed. 
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Assmnpsit  upon  a  promissory  note.     Before  Taylor,  J. 

At  the  trial  it  appeared  that  the  note  sued  upon  was  for  $640, 
and  was  dated  July  26,  1875.  The  maker  of  the  note,  S.  S. 
Danley,  died  in  1891,  leaving  two  sons,  H.  P.  Danley  and 
John  S.  Danley,  his  executors.  On  July  1,  1895,  this  suit  was 
brought.  Plaintiff  offered  in  evidence  the  note,  the  execution 
of  which  was  not  denied,  and  rested.  The  note  had  a  number 
of  credits  indorsed  on  the  back  of  it.  The  plaintiff  was  called 
as  if  for  cross-examination,  and  was  asked  concerning  the  credits 
on  the  note;  whether  she  had  not  received  money  from  her 
husband  to  be  applied  as  a  credit  on  the  note,  and  whether  such 
money  had  not  come  from  S.  S.  Danley,  all  of  which  she  denied. 
She  then  testified  on  examination  by  her  own  counsel  that  she 
had  loaned  her  father-in-law  $640,  and  took  from  him  the  note 
in  suit ;  that  the  credits  on  the  back  of  the  note  were  not  in  her 
handwriting ;  that  she  was  not  present  when  any  of  them  were 
made ;  that  they  were  in  the  handwriting  of  her  husband  wlio 
kept  possession  of  the  note,  and  that  she  did  not  get  possession 
of  it  for  years — not  till  after  the  maker's  death,  when  she  secretly 
abstracted  it  from  among  his  papers  when  his  desk  was  un- 
locked, which  action  on  her  part  caused  dissatisfaction  between 
her  husband  and  herself,  and  that  she  brought  the  note  to 
Washington  and  employed  her  present  counsel  to  collect  it. 
Plaintiff  was  further  examined  by  her  counsel  as  follows : 

"Q.  Who  brought  this  note  to  me?  A.  I  did.  Q.  Who 
was  with  you  when  you  brought  it?  A.  My  husband.  Q.  Did 
you  hear  him  have  any  conversation  with  me  about  the  note  ? 
A.  Yes,  sir.  Q.  What,  if  anything,  did  I  ask  him  about  these 
credits  on  the  bank?  " 

Objected  to  as  incompetent  and  irrelevant,  for  the  reason  she 
cannot  testify  in  this  action  to  any  declarations  made  by  her 
husband.  Objection  overruled,  exception  for  defendant  and 
bill  sealed. 

Plaintiff  then  testified  in  chief  as  follows : 

"  Q.  What,  if  anything,  did  I  ask  him  about  these  credits  on 
the  back  of  the  note,  as  to  who  made  these  indorsements  on  the 
back  of  the  note,  and  what  did  he  tell  me  about  it?  A.  He 
told  you  that  he  got  the  money.  Q.  And  made  the  indorse- 
ments ?  A.  Yes,  sir.  Q.  Do  you  recollect  of  me  asking  him 
anything  about  whether  you   had   got  any  of  this   money? 
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A.  Yes  sir.     Q.  What  did  lie  say?     A.  He  said  I  never  got 
any."  [1] 

Verdict  and  judgment  for  plaintiff  for  tl,215.60.  Defend- 
ants appealed. 

Error  ctsstgrhed  was  (1)  ruling  on  evidence,  quoting  the  bill 
of  exceptions. 

iJ.  W,  Irwin^  for  appellants. — We  know  of  no  case  where  it 
has  been  held  that  where  testimony  is  admitted  under  objec- 
tion, this  court  will  not  consider  any  other  objection  that  might 
be  urged  to  its  admission,  where  that  additional  objection  has 
been  called  to  the  attention  of  the  court  below,  on  a  motion  for 
a  new  trial,  and  an  opportunity  given  to  correct  the  error. 

The  wife's  testimony  which  was  objected  to,  was  not  only 
incompetent  because  it  affected  pecuniarily  this  suit,  but  also, 
because  it  tended  to  establish  her  husband's  liability  to  the 
estate  of  S.  S.  Danley  for  the  mone3n3  he  had  received  to  be 
credited  on  this  note,  but  which  he  had  never  turned  over  to 
her:  Pleasanton  v.  Nutt,  116  Pa.  266;  Act  of  May  23, 1887, 
P.  L.  158 ;  Johnson  v.  Watson,  157  Pa.  454. 

The  declarations,  if  made  by  the  husband,  were  declarations 
against  the  interest  of  the  estate,  and  were  not  binding  upon 
the  state,  and  should  not  have  been  admitted :  Hall  v.  Boyd, 
6  Pa.  269 ;  3  Williams  on  Executors,  p.  1895 ;  Fox  v.  Waters, 
12  Adolph.  &  Ellis,  43 ;  Hainon  v.  Huntley,  4  Cowen,  493. 

M.  L.  A.  McCracken^  with  him  B.  E,  McCracken  and  J. 
McQ-iffin^  for  appellee. — The  husband  was  on  the  record  in  a 
representative  capacity,  and  the  wife  was  not  testifying  against 
him,  but  against  the  estate  of  his  testator,  in  which  case  the 
act  does  not  apply.  But  if  this  court  should  be  of  opinion  she 
was  incompetent  by  reason  of  any  indirect  interest  her  husband 
had  in  result  of  the  suit,  that  incompetency  had  been  removed 
by  the  defendants  calling  her  "  as  under  cross-examination " 
and  examining  her  as  to  matters  prior  to  the  death  of  S.  S.  Dan- 
ley,  and  also  as  to  what  transpired  between  her  husband  and  her- 
self in  relation  to  the  credits  they  claimed  on  the  note  in  suit. 
The  appellants  cite  Pleasanton  v.  Nutt,  115  Pa.  266,  and  John- 
son V.  Watson,  157  Pa.  454.     In  neither  of  these  cases  had  the 
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incompetent  witness  been  called  by  the  adverse  party,  conse- 
quently they  are  no  authority  where,  as  in  this  case,  the  witness 
was  first  called  and  examined,  by  the  adverse  party,  as  under 
cross-examination . 

Neither  of  the  reasons  now  urged  in  support  of  the  assign- 
ment of  error  were  raised  in  the  couii;  below,  and  it  is  too  late 
to  raise  them  on  an  appeal  to  this  court.  The  fact  that  they 
were  raised  in  a  motion  for  a  new  trial  and  pressed  on  the 
attention  of  the  court  in  the  argument  of  that  motion  does  not 
help  the  case,  as  a  motion  for  a  new  trial  is  an  appeal  to  the 
discretion  of  the  court,  and  its  refusal  is  not  the  subject  of 
error:  Burkholder  v.  Stahl,  68  Pa.  371;  Johnson  v.  Watson, 
157  Pa.  464;  Fox  v.  Fox,  96  Pa.  60;  Herstine  v.  R.  R., 
161  Pa.  244. 

Opinion  by  Mb.  Justice  McCollum,  January  4, 1897 : 
The  only  question  raised  on"  this  appeal  is  whether  the  learned 
court  below  erred  in  allowing  the  plaintiff  to  testify  to  a  declara- 
tion of  her  husband,  corroborative  of  her  claim  that  she  never 
received  anything  represented  by  the  credits  on  the  note  in  suit. 
The  testimony  was  objected  to  on  the  ground  that  she  was  not 
competent  to  testify  to  any  declaration  made  by  her  husband. 
Previous  to  the  offer  of  the  testimony  the  plaintiff  had  been  com- 
pelled by  the  defendant  to  testify  as  if  under  cross-examination. 
The  purpose  of  the  cross-examination  was  to  show  by  her  that 
the  loan  to  Montgomery  in  February,  1894,  represented  money 
paid  on  the  note.  The  purpose  was  not  accomplished,  as  she 
testified  distinctly  that  the  money  so  loaned  was  hers,  and  that 
it  was  not  furnished  or  paid  to  her  by  her  husband,  or  on  ac- 
count of  the  note.  The  cross-examination  related  to  a  transac- 
tion which  occurred  in  the  lifetime  of  the  maker  of  the  note, 
and  clearly  qualified  the  plaintiff  to  testify  in  the  case  ^^to  all 
relevant  matters."  It  is  true  that  her  husband,  as  executor  of 
his  father's  estate,  was  a  codefendant  in  the  action,  and  a  par- 
ticipant in  the  demand  for  her  cross-examination  under  the 
statute.  But  his  position  as  executor  did  not  add  to  or  dimin- 
ish his  interest  in  the  estate,  nor  change  the  relation  of  the  suit 
to  it.  The  plaintiff  having  been  subjected  to  a  cross-examination 
under  the  statute,  was  competent  to  testify  as  aforesaid,  and  her 
competency  was  not  affected  by  the  fact  that  her  husband  was 
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an  executor  of  the  estate,  and  a  defendant.  After  the  cross- 
examination  she  testified  in  rebuttal,  that  the  credits  on  the 
note  were  in  the  handwriting  of  her  husband;  that  she  had 
never  received  any  of  the  money  indicated  by  the  credits  to 
have  been  paid  upon  the  note ;  that  she  never  authorized  her 
husband  to  receive  payments  on  the  note,  and  that  she  did  not 
know  until  she  saw  the  credits  that  he  had  done  so.  This  tes- 
timony, if  believed  by  the  jury,  entitled  the  plaintiflP  to  the 
verdict  she  obtained.  It  is  now  claimed,  that  conceding  the 
competency  of  the  plaintiff  to  testify  as  above  stated,  his  dec- 
laration that  she  did  not  receive  any  of  the  money  repre- 
sented by  the  credits  on  the  note  was  irrelevant.  A  sufficient 
answer  to  this  claim  is  that  it  was  not  the  ground  of  the  objec- 
tion made  to  the  admission  of  the  testimony.  The  objection  to 
the  offer  of  the  evidence  was  that  the  wife  was  incompetent  to 
testify  against  her  husband.  This  is  frankly  conceded  by  the 
learned  counsel  for  the  appellants,  but  he  suggests  that  inas- 
much as  he  made,  on  the  argument  for  a  new  trial,  the  same 
objection  to  the  evidence  that  he  now  makes,  we  ought  to  con- 
sider it  as  made  on  the  trial  in  the  court  below.  It  is  well 
settled  that  the  party  complaining  on  appeal  of  the  admission 
of  evidence  objected  to  in  the  court  below,  will  be  limited  to 
the  specific  objection  made  to  it  there.  Nothing  appears  in 
this  case  to  justify  us  in  departing  from  the  established  rule. 
The  declaration  testified  to  was  comparatively  unimportant, 
and  there  is  no  reason  to  believe  that  it  had  any  influence  in 
the  decision  of  the  case. 
Judgment  affirmed. 
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W.  E.  Bartley,  W.  J.  Burton,  A.  R.  Burton,  T.  H.  Bur- 
ton and  E.  E.  Young,  surviving  partners  of  William- 
son Bartley,  late  partners,  trading  as  the  Farmers' 
Oil  Company,  and  W.  C.  McCandless  and  W.  J. 
Marks,  partners,  trading  as  McCandless  &  Marks,  and  4iso^i4 
J.  J.  Leidecker  and  L.  E.  Brackney,  v.  Thomas  W. 
Phillips,  Appellant. 

Lease — Oil  and  gas  lease — Clause  of  forfeiture. 

The  clause  of  foi-feiture  or  tennination  of  the  estate  usually  incorpo- 
rated in  oil  and  gas  leases  in  this  state  is  for  the  benefit  of  the  lessor, 
and  as  against  him  no  act  of  the  lessee  can  work  a  forfeiture  without  his 
concurrence. 

Parties  who  lease  or  buy  oil  or  gas  lands,  with  a  term  apparently  out- 
standing, without  inquiry  of  the  lessee,  and  without  the  exercise  of  the 
lessor^s  power  to  forfeit,  take  the  risk  of  the  fact  of  abandonment  of  the 
first  lease  as  the  facts  may  be  found  by  the  jury. 

Defendant  leased  oil  and  gas  lands  from  the  owner.  He  had  notice  of 
the  fact  that  there  was  an  outstanding  le^ise  of  ten  years  to  plaintiffs,  only 
three  years  of  which  had  expired.  The  grantor  of  the  lessor  of  defend- 
ant refused  in  his  deed  to  asseit  a  forfeiture  of  the  first  lease.  Defendant 
made  no  inquiry  of  the  plaintiffs  as  to  whether  their  lease  had  been  ter- 
minated. Held,  (1)  that  the  defendant  had  sufiScient  notice  to  put  upon 
him  the  duty  of  inquiry ;  (2)  that  it  was  a  question  for  the  jury  to  deter- 
mine whether  there  had  been  an  abandonment  of  the  first  lease. 

Evidence — Testimony  as  to  party^s  ititeniion. 

While  in  the  case  of  a  contract  one  party  may  not  testify  to  an  intent 
not  disclosed  at  the  time,  in  other  cases,  as  where  the  character  of  the  trans- 
action depends  on  the  intent  of  the  party,  it  is  competent  for  him  to  tes- 
tify what  his  intention  was. 

In  an  action  of  ejectment  to  recover  oil  and  gas  lands  where  the  plain- 
tifb  claim  under  a  lease  from  the  owner,  and  the  defendant  claims  under 
a  later  lease  from  a  grantee  of  the  same  owner,  it  is  competent  for  the 
plaintiffs  to  testify  that  in  removing  certain  materials  from  the  land,  they 
bad  no  intention  to  abandon  the  lease. 

Argued  Oct.  19,  1896.  Appeal,  No.  112,  Oct.  T.,  1896,  by 
defendant,  from  judgment  of  C.  P.  Butler  Co.,  June  T.,  1892, 
No.  80,  on  verdict  for  plaintiflfa.  Before  Gbben,  Williams, 
McCoLLUM,  MrroHBLL,  Dean  and  Fell,  J  J.    Affirmed. 

Ejectment  for  land  in  Penn  township  covered  by  an  oil  and 
gas  lease.    Before  Greer,  P.  J. 
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The  suit  was  brought  jointly  against  the  defendant,  Phillips, 
and  W.  V.  Hardman.  The  latter  filed  a  disclaimer,  and  the 
jury  was  sworn  as  to  Phillips  alone. 

At  the  trial  it  appeared  tliat  on  September  8, 1888,  J.  A. 
Hartzell  leased  to  plaintiflfe  seventy  acres  of  land  for  oil  pur- 
poses. The  lease  was  for  the  term  of  ten  years.  By  the  terms 
of  the  contract  plaintiffs  were  to  commence  operations  for  min- 
ing purposes  within  thirty  days  from  the  execution  of  the  lease, 
and  when  work  was  commenced  it  was  to  be  prosecuted  with 
due  diligence  until  completion  or  abandonment.  Plaintifb 
commenced  operations  upon  the  land  within  fifteen  days  after 
the  execution  of  the  lease,  and  drilled  a  well,  finishing  it  in  the 
latter  part  of  October,  1888.  Defendants  in  their  abstract  of 
title  claimed  title  under  Hartzell  by  lease  dated  in  1891,  and 
averred  that  plaintiffs  had  abandoned  their  rights  under  their 
lease.  It  appeared  that  after  the  execution  of  the  first  lease 
Hartzell  conveyed  the  land  by  deed  to  one  Zeigler,  and  in  the 
deed  expressly  excepted  plaintiffs'  lease  from  the  covenant  of 
warranty.  Zeigler  executed  an  oil  and  gas  lease  to  Samuel 
Walker  who  assigned  it  to  the  defendant,  Phillips. 

Wm.  Burton,  one  of  the  plaintiffs,  testified  : 

"  Q.  State  what  your  intentions  were  at  the  time  you  took 
away  this  material  from  this  well  with  regard  to  operating  in 
the  future  on  this  leaae  ?  " 

This  question  of  the  intention  of  the  parties  was  objected  to; 
that  it  was  a  secret,  material  operation,  undisclosed  to  anyone  or 
communicated  to  anyone,  not  competent  to  be  contradicted,  and 
in  and  of  itself  incompetent  evidence  for  the  purpose  offered. 

By  the  Court:  We  will  receive  this  testimony.  Bill  of  excep- 
tions sealed. 

"A.  My  intentions  always  were  to  go  back  and  help  to  drill 
a  well  there."  [19] 

Other  plaintiffs  testified  similarly  under  similar  rulings  of 
the  court,  upon  similar  objections  and  exceptions.  [23-27] 

Plaintiffs'  points  and  answers*  thereto  among  others  were  as 
follows : 

4.  To  declare  a  forfeiture  of  plaintiffs'  lease,  it  must  be 
clearly  proved  that  the  plaintiffs  have  failed  to  do  what  they 
agreed  to  do  when  they  obtained  their  lease ;  the  forfeiture 
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most  be  according  to  good  conscience,  equitable  and  right,  and 
the  defendant,  who  asserts  this  forfeiture,  must  have  acted  in 
good  faith  to  the  plaintiffs.  If  the  jury  find  that  the  plaintiffs 
kept  their  agreement  or  understanding  with  Hartzell  when  they 
obtained  their  lease  by  the  completion  of  one  well  with  due  dili- 
gence, and  were  never  called  upon  to  drill  other  wells,  or  if 
they  find  that  Hardman  had  the  lease  taken  in  Samuel  Walker's 
name  for  the  purpose  of  introducing  an  apparent  innocent  pur- 
chaser who  would  have  no  notice  of  plaintiffs'  lease,  and  that 
Walker  furnished  no  money  to  purchase  the  lease,  but  it  was 
furnished  by  Hardman,  the  defendant  cannot  set  up  a  forfeiture 
as  a  defense  in  this  action.     Anawer :  AfiSrmed.  [4] 

-5.  If  the  jury  believe  that  Hardman,  the  agent  of  Phillips, 
took  the  lease  in  the  name  of  Samuel  Walker  for  the  purpose 
of  first  getting  it  upon  the  record,  and  having  it  taken  in  the 
name  of  an  apparent  innocent  purchaser  so  as  to  defraud  the 
plaintiffs  out  of  their  claim  of  title,  the  fraud  of  Hardman  is 
the  fraud  of  Phillips,  although  Phillips  may  have  been  no  party 
to  the  fraud  at  the  time,  and  may  not  have  authorized  it.  He 
cannot  adopt  and  take  the  benefit  of  a  fraudulent  title  obtained 
by  his  agent  and  repudiate  the  fraud  by  which  it  was  obtained. 
Answer :  Afi&rmed,  but  as  a  principle  of  law  I  think  there  was 
no  fraud  upon  the  plaintiffs.  [5] 

6.  If  the  jury  find  that  the  defendant,  or  Hardman,  his  agent, 
had  the  lease  taken*  by  Samuel  Walker  merely  for  the  purpose 
of  preventing  plaintiffs  from  asserting  a  right  to  the  land  under 
their  lease,  although  that  right  may  not  have  been  well  founded ; 
that  it  was  taken  in  Walker's  name  for  the  purpose  of  intro- 
ducing an  apparent  innocent  purchaser  who  would  have  no 
notice  of  plaintiffs'  lease,  and  that  Walker  furnished  no  money 
to  purchase  the  lease,  but  it  was  furnished  by  Phillips  or  Hard- 
man,  the  jury  may  infer  that  Phillips  or  his  agent  had  actual 
liotice  of  all  facts  which  would  sustain  plaintiffs'  lease  as  a 
valid  lease,  whether  those  facts  were  contained  in  the  lease  or 
not.  An9U)er :  This  is  a  fact  which  the  jury  may  consider  in 
determining  whether  or  not  the  defendant's  agents  had  actual 
knowledge  of  tlie  verbal,  contemporaneous  agreement,  and  if 
the  agents  or  either  of  them  had  such  notice,  it  is  notice  to  the 
defendant,  and  the  jury  may  draw  an  inference  from  this  trans- 
action as  to  actual  notice  to  the  agents.  [6] 
Vol.  clxxlx — 12 


Digitized  by  VjOOQIC 


178  HARTLEY  et  al.  v.  PHILLIPS,  AppeUant 

Points.  [179  Pa. 

7.  The  defendant,  Phillips,  through  his  agent,  Hardman, 
having  actual  notice  of  plaintifiEs*  lease  when  the  lease  to  Sam- 
uel Walker  was  taken,  and  that  the  term  of  ten  years  had  not 
then  expired,  if  he  claimed  that  the  title  to  the  lease  had  been 
lost  by  plaintiffs  by  forfeiture  or  abandonment,  it  was  his  duty 
to  inquire  of  the  plaintiffs  before  taking  the  lease,  respecting 
the  kind  of  title  claimed  by  plaintiffs,  and  the  facts  upon  which 
their  title  was  based,  and  especially  to  make  inquiry  of  plain- 
tiffs whether  their  lease  had  been  lost  by  forfeiture  or  abandon- 
ment, and  if  not,  why  not,  and  the  defendant  in  law  has  notice 
of  all  that  such  inquiry  would  have  disclosed,  if  made.  An- 
$wer :  Affirmed.  [7] 

8.  Hardman,  as  agent  of  Phillips,  having  actual  notice  of 
plaintiffs'  lease  when  the  lease  to  Walker  was  taken,  knew  that 
the  validity  of  plaintiffs'  lease  depended  upon  whether  plain- 
tiffs' rights  had  been  lost  by  reason  of  failure  on  their  part  to 
operate,  and  involved  the  question  whether  the  owner  of  the 
land  under  aU  the  facts  had  the  right  to,  or  whether  it  was 
equitable  and  just  that  he  should,  assert  a  forfeiture  or  aban- 
donment of  plaintiffs'  lease.  These  questions  would  not  be 
determined  by  inspection  of  the  contract  between  Hartzell  and 
plaintiffs  alone.  Further  inquiry  was  indispensable.  It  was 
the  duty,  therefore,  of  Phillips  or  Hardman,  before  the  Walker 
lease  was  taken,  to  inquire  of  the  plaintiffs  respecting  the  kind 
of  title  claimed  by  them,  and  of  the  facts  upDn  which  it  is  based. 
Not  having  done  so,  Phillips  had,  in  law,  notice  of  all  he  would 
have  learned  from  plaintiffs  if  he  had  made  such  inquiry.  An- 
9wer :  Affirmed.  [8] 

9.  Notice  to  Hardman,  who  was  Phillips'  agent  in  taking  his 
lease  or  the  lease  made  to  Walker,  of  the  lease  held  by  plain- 
tiffs, was  also  notice  to  Phillips,  though  Phillips  may  have  had 
no  personal  knowledge  in  relation  thereto.  And  if  any  duty 
devolved  upon  Hardman  to  make  inquiry  as  to  the  title  of  plain- 
tiffs, it  was  also  the  duty  of  Phillips  to  make  such  inquiry. 
The  knowledge  of  the  agent  is  the  knowledge  of  the  principal, 
for  the  principal  cannot  derive  a  benefit  from  his  agent's  acts 
or  knowledge  and  at  the  same  time  deny  the  obligations  aris- 
ing from  the  agent's  conduct.     Answer :  Affirmed.  [9] 

10.  The  question  of  abandonment  of  the  lease  by  plaintiffs 
does  not  depend  exclusively  on  the  length  of  time  that  opera 
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tioDB  had  ceased,  but  also  on  the  intentions  of  the  parties,  and 
that  again  is  largely  dependent  on  the  agreement  and  under- 
standing of  Hartzell  and  the  Farmers'  Oil  Company,  Marks  and 
McCandless  and  other  lessees.  The  case  should  be  decided  by 
the  jury  upon  the  evidence,  and  they  should  exclude,  in  the  con- 
sideration of  the  case,  all  appeals  to  their  prejudice.  Whether 
lessees  generally  should  be  permitted  to  hold  a  lease  without 
carrying  on  operations  is  not  in  the  case,  and  should  not  be  con- 
sidered by  the  jury.     Answer :  Affirmed.  [10] 

Defendant's  points  and  answers  thereto  among  others  were  as 
follows : 

2.  The  lease  under  which  they  claim  title  bound  them  to 
begin  operations  within  thirty  days  from  its  date,  and  when 
operations  were  begun,  to  be  continued  with  due  diligence  to 
completion  or  abandonment,  or  forfeit  all  their  rights  there- 
under ;  and  if  they  ceased  operations  in  October,  1888,  and  had 
never  since  resumed  operations,  this  failure  to  operate  was  per 
se  a  forfeiture  of  all  their  rights  under  their  lease,  at  the  option 
of  Hartzell,  or  any  one  claiming  under  him.  Answer :  If  the 
jury  find  that  there  were  no  contemporaneous  understanding  or 
agreement  between  Burton  and  Hartzell  at  the  time  of  making 
of  the  lease,  by  which  it  was  agreed  that  the  drilling  of  one  well 
was  completion  of  the  contract.     Affirmed.  [11] 

8.  If  the  plaintiffs  drilled  one  well  in  the  fall  of  1888,  which 
was  a  failure,  and  thereupon  drew  the  casing,  removed  the  rig 
and  all  the  other  material  from  the  lease,  and  never  since  en- 
tered upon  the  premises  or  resumed  operations,  this  is  per  se 
an  abandonment,  and  they  cannot  recover.  Answer:  If  this 
was  done  without  intention  of  returning  and  operating.  Af- 
firmed. [12] 

6.  The  exception  in  the  warranty  in  the  deed  of  Hartzell  to 
Zeigler  in  relation  to  plaintiffs'  lease  was  notice  to  Phillips  only 
of  what  the  lease  contained,  and  was  not  notice  of  any  secret, 
private  or  unwritten  agreement  outside  of  the  written  lease. 
Answer :  The  declarations  and  conversations  contemporaneous 
with  the  making  of  the  lease  do  not  alter  or  modify  the  written 
contract,  but  simply  explain  what  was  intended  by  the  parties 
as  ^due  diligence  until  completion  or  abandonment,"  and  the 
language  in  the  lease  in  this  respect  is  indefinite  and  uncertain, 
and  required  explanation  by  the  parties  to  determine,  and  Mr. 
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Phillips  and  Mr.  Zeigler  were  bound  to  make  inquiry  of  the  les- 
sees as  to  their  understanding  of  the  contract,  and  failing  to  do 
this  they  are  visited  with  notice.  [14] 

Verdict  and  judgment  for  plaintiffs.     Defendant  appealed. 

JErrors  assigned  among  others  were  (19,  23-27)  rulings  on 
evidence,  quoting  the  bill  of  exceptions ;  (4-12,  14)  above  in- 
structions, quoting  them. 

Clarence  Walker  and  John  M.  Thompson^  with  them  W.  C. 
Thompson^  for  appellants. — The  court  and  not  the  jury  construes 
written  instruments,  and  it  is  error  to  submit  them  to  tlie  jury 
for  their  construction:  Foster  v.  Bei*g,  104  Pa.  324. 

A  party  to  a  contract  should  not  be  permitted  to  testify  to  an 
unexpressed  intent,  motive  or  belief :  Cullmans  v.  Lindsay,  114 
Pa.  166;  Cake  v.  Bank,  116  Pa.  264;  Spencer  v.  Colt,  89  Pa. 
314 ;  Thomas  v.  Loose,  114  Pa.  35 ;  Juniata  Building  Associa^ 
tion  V.  Hetzel,  103  Pa.  508. 

T.  C.  CamphelU  with  him  Lev.  McQiustion  and  W.  A,  Forqitery 
for  appellees. — Abandonment  is  a  question  of  intention :  Good- 
man V.  Losey,  3  W.  &  S.  526 ;  Spencer  v.  Colt,  89  Pa.  314 ; 
Thomas  v.  Loose,  114  Pa.  35. 

Under  the  rule  admitting  parties  to  testify  in  their  own  behalf, 
where  the  character  of  the  transaction  depends  on  the  intent  of 
the  party,  it  is  competent  for  him  to  testify  what  his  intention 
was.  His  answer  is,  of  course,  not  conclusive,  but  to  be  con- 
sidered with  other  evidence :  Juniata  Bldg.  Assn.  v.  Hetzel, 
103  Pa.  511 ;  Culhnans  v.  Lindsay,  114  Pa.  171 ;  Cake  v.  Bank, 
116  Pa.  270;  Gardom  v.  Woodward,  21  Am.  St.  Rep.  314; 
Bartley  v.  Phillips,  165  Pa.  325;  Phelps  v.  George's  Creek 
Co.,  60  Md.  536 ;  Fire  Ins.  Co.  v.  Stone,  21  Fla.  555 ;  Sedgwick 
V.  Tucker,  90  Ind.  271 ;  Snow  v.  Paine,  114  Mass.  520 ;  Bank 
V.  Koch,  105  N.  Y.  630 ;  Miner  v.  PhiUips,  42  111.  123  ;  Watr 
kins  V.  Wallace,  19  Mich.,  56 ;  Wheelden  v.  Wilson,  44  Me. 
11 ;  Gardom  v.  Woodward,  44  Kansas,  758 ;  Garrett  v.  Mann- 
heimer,  24  Minn.  193 ;  Vansickle  v.  Brown,  68  Mo.  627  ;  Heap 
V.  Parrish,  104  Ind.  36 ;  McKown  v.  Hunter,  30  N.  Y.  625.  . 

A  right  to  forfeit  is  an  option :  Wills  v.  Gas  Co.,  130  Pa.  222 ; 
Hyndnian  v.  Hogsett,  111  Pa.  650 ;  Thompson  v.  Christie,  138 
Pa.  249. 
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A  forfeiture  is  governed  by  equitable  rules,  and  it  will  not 
be  permitted,  where  it  is  not  according  to  good  conscience : 
Duffield  V.  Hue,  129  Fa.  94 ;  Gas  Co.  v.  DeWitt,  130  Pa.  236 ; 
James  v.  Emery  Oil  Co.,  1  Penny.  242 ;  Steiner  v.  Marks,  172 
Pa.  400. 

There  being  a  duty  to  make  inquiry,  it  is  only  satisfied  by 
making  inquiry  of  the  parties  to  be  affected.  Inquiry  made  of 
the  party  whose  interest  lay  in  the  forfeiture  would  be  a  farce : 
Metzgar  v.  Metzgar,  1  Rawle,  231 ;  Lane  v.  Smith,  103  Pa.  415 ; 
Theyken  v.  Howe  Co.,  109  Pa.  96 ;  Morgan's  App.,  126  Pa. 
500 ;  Leonard's  App.,  94  Pa.  168. 

Opinion  by  Me.  Justice  Mttchbll,  January  4, 1897  : 
It  was  decided  when  this  case  was  here  before,  165  Pa.  325, 
that  evidence  to  show  the  agreement  between  Hartzell  and  the 
plaintiffs  as  to  what  should  constitute  due  diligence  or  aban- 
donment, was  admissible,  not  being  an  attempt  to  alter  or  mod- 
ify the  written  agreement,  but  to  define  terms  used  therein. 
The  effect  of  such  an  agreement  as  to  parties  subsequently 
acquiring  title  from  Hartzell  without  notice,  was  not  decided, 
as  the  evidence  did  not  then  show  that  any  such  party  was 
before  us.  Now  however  the  appellant  has  shown  title  subse- 
quently acquired  from  Hartzell,  and  his  main  contention  is  that 
he  was  not  put  on  inquiry,  or  bound  by  anything  not  contained 
in  the  written  lease,  and  that  the  admission  of  evidence  of  a 
parol  agreement  between  the  parties  to  the  lease  would  be  as  to 
him  an  alteration  of  the  writing  without  notice. 

This  contention  cannot  be  sustained.  AppeUant  or  his  agent 
it  is  admitted  had  notice  in  fact  of  the  lease.  By  it  he  was 
informed  of  an  outstanding  term  in  plaintiffs,  for  ten  years,  only 
three  of  which  had  expired.  Whether  the  lease  had  terminated 
sooner  by  abandonment  or  forfeiture  was  a  fact  in  pais  which 
could  not  be  known  from  the  lease,  but  only  from  evidence 
dehors.  As  to  such  fact,  he  was  put  on  inquiry,  and  the  only 
safe  source  of  information  was  the  lessees.  He  not  only  did 
not  inquire  of  them,  but  HartzeU's  deed  gave  him  notice  that 
the  lessor  refused  to  say  there  was  a  forfeiture.  Under  these 
circumstances  he  took  the  risk  whether  there  had  been  an 
abandonment  or  not,  and  the  jury  have  found  the  fact  against 
him.     This  court  has  firmly  established  in  a  line  of  decisions 
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from  Wills  v.  Gas  Co.,  130  Pa.  222  to  Cochran  v.  Pew,  169 
Pa.  184,  notwithstanding  a  most  determined  and  persistent 
struggle  of  parties  for  a  different  rule,  that  the  clause  of  for- 
feiture or  termination  of  the  estate  is  for  the  benefit  of  the 
lessor,  and  that  as  against  him  no  act  of  the  lessee  can  produce 
that  result  without  his  concurrence.  Parties  therefore  who 
lease  or  buy,  with  a  term  apparently  outstanding,  without 
inquiry  of  the  lessee  and  without  the  exercise  of  the  lessor's 
power  to  forfeit,  take  the  risk  of  the  fact  as  it  may  be  found  by 
the  jury.  In  this  case  as  already  said  no  inquiry  was  made  of 
the  lessees,  the  lessor  in  his  deed  to  Ziegler  refused  to  assert  a 
forfeiture,  and  the  jury  have  found  that  there  was  no  ground  of 
forfeiture  if  the  lessor  had  attempted  one. 

The  case  of  Venture  Oil  Co.  v.  Fretts,  152  Pa.  461,  is  relied 
upon  by  appellant,  but  there  is  nothing  in  it  inconsistent  with 
the  present  view.  There  the  lessor  after  an  apparent  abandon- 
ment by  the  lessee  had  made  a  new  lease  to  other  parties,  and 
this  court  held  that  to  be  an  exercise  of  his  right  to  forfeit  for 
abandonment.  In  the  present  case  as  already  said  the  lessor 
made  a  deed  for  the  fee  in  the  land,  but  excepted  out  of  the 
warranty  the  rights  of  plaintiffs  under  the  lease. 

It  is  further  assigned  for  error  that  the  court  below  permitted 
the  plaintiffs  to  deny  the  abandonment  by  testifying  to  their 
intentions  in  dealing  with  the  property  as  tJiey  did.  This  ques- 
tion is  somewhat  novel,  having  only  arisen  in  its  present  shape 
since  the  recent  changes  in  the  conmion  law  by  which  parties 
are  made  competent  to  testify.  In  Building  Association  v.  Het- 
zell,  103  Pa.  607  it  was  said  by  Tbunkby,  J.,  ''  Under  the  rule 
admitting  parties  to  testify  in  their  own  behalf,  where  the  char- 
acter of  the  transaction  depends  on  the  intent  of  the  party,  it  is 
competent  for  him  to  testify  what  his  intention  was.  His  answer 
of  couise  is  not  conclusive,  but  to  be  considered  with  other  evi- 
dence," citing  authorities  from  New  York  and  Massachusetts. 
In  Com.  to  use  v.  Julius,  173  Pa.  322,  the  plaintiff  being  met 
with  a  release  was  asked  what  induced  her  to  sign  it,  and  was 
permitted  to  testify  as  to  her  motive  and  inducement.  This 
was  held  not  to  be  error.  The  distinction  was  carefully  guarded 
between  that  case  and  one  of  contract,  where  it  is  settled  that 
one  party  may  not  testify  to  an  intent  not  disclosed  at  the 
time,  "  the  thoughts  of  one  party  cannot  be  proved  to  bind  the 
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other/*  After  reviewing  the  cases  upon  this  last  point,  it  is 
said,  "  This  however  is  very  different  from  testifying  to  the  fact 
that  false  and  fraudulent  representations  wei'e  the  consideration 
or  inducement  to  the  party's  action.  This  is  one  of  the  facts 
which  is  alwa3n3  part  of  the  res  gestae,  and  which  it  was  always 
competent  for  the  party  to  prove.  And  now  that  the  party  is 
a  witness,  there  is  no  sound  reason  why  he  should  not  prove  it 
by  his  own  testimony,"  referring  further  to  the  analogous  cases 
of  proving  tliat  a  contempomneous  parol  agreement  was  part  of 
the  consideration  of  a  written  contract,  and  a  vendor's  rescission 
of  a  sale  for  fraudulent  representations  which  were  the  induce- 
ment to  sell,  in  both  of  which  the  fact  that  the  agreement  or 
representation  was  the  inducement  may  be  proved  by  the  party 
himself.  So  in  Weaver  v.  Cone,  174  Pa.  104,  an  action  for 
fraudulent  misrepresentation  by  defendant  of  the  price  at  which 
he  had  sold  certain  stock,  in  consequence  of  which  plaintiff  sold 
his  at  the  price  named,  it  was  held  that  plaintiff  was  properly 
permitted  to  testify  what  induced  him  to  sell.  The  point  was 
made  by  appellant  that  whether  the  defendant's  representation 
was  the  inducing  cause  of  plaintiff's  action  was  for  the  jury  to 
determine  from  all  the  facts  and  circumstances,  but  that  to 
permit  plaintiff  to  state  directly  the  secret  motive  which  induced 
his  action  was  giving  him  an  unfair  advantage,  but  this  court 
held  the  testimony  proper. 

These  cases  seem  to  settle  the  present  question  in  our  state, 
and  tliey  are  in  accordance  with  the  general  trend  of  judicial 
decisions  in  states  where  statutes  have  made  parties  competent 
witnesses.  In  a  note  to  Gardom  v.  Woodward,  44  Kan.  768, 
in  21  Am.  State  Reps.  810,  authorities  from  Maine,  New  Hamp- 
shire, Massachusetts,  New  York,  Maryland,  Indiana,  Iowa,  Mich- 
igan, Minnesota,  Wisconsin  and  Califomia,  are  cited  as  holding 
such  testimony  admissible,  and  it  is  said  that  Ohio  and  Alabama 
are  the  only  states  in  which  a  contrary  view  is  taken. 

In  the  present  case  there  was  no  element  of  contract.  The 
parties  had  no  communication  with  each  other,  but  acting  in- 
dependently on  their  several  rights,  the  defendant  relying  on 
his  own  judgment  from  the  appearance  of  abandonment,  the 
plaintiffs  on  t^eir  intentions  as  well  as  their  acts.  We  see  notli- 
ing  either  in  sound  reason  or  in  the  authorities  to  limit  t^eir 
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general  competency  as  witnesses  to  the  latter.     If  the  jury  was 
wrong  in  crediting  their  words  rather  than  drawing  a  different 
inference  from  their  acts,  the  remedy  is  not  with  ns. 
Judgment  affirmed. 
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Alfred  T.  Cookson  v.  The  Pittsburg  and  Western  Rail- 
way Company,  Appellant. 

Negligence — Evidence — Opinions  of  witness. 

Where  mere  desoiiptive  language  is  inadequate  to  convey  to  the  jury 
the  precise  facts,  or  their  bearing  on  the  issue,  the  description  by  the  wit- 
ness must  of  necessity  be  allowed  to  be  supplemented  by  his  opinion,  in 
order  to  put  the  jury  in  position  to  make  the  final  decision  of  the  fact. 
But  whenever  the  circumstances  can  be  fully  and  adequately  described  to 
the  juiy,  and  are  such  that  their  bearing  on  the  issue  can  be  estimated  by 
all  men  without  special  knowledge  or  training,  opinions  of  witnesses, 
expert  or  other,  are  not  admissible. 

Orade  crossings— Evidence— WTiere  to  **  stop,  look  and  listen  ^^ ^Opinion 
of  wil7iess. 

In  an  action  against  a  i*ailroad  company  to  recover  damages  for  death 
at  a  grade  crossing  where  the  evidence  shows  that  there  were  two  places 
at  which  the  deceased  might  have  stopped,  looked  and  listened  for  an 
approaching  train,  and  the  relative  advantages  and  disadvantages  of  each 
could  only  be  described  in  a  general  way,  it  is  a  fair  case  for  witnesses 
who  are  familiar  with  both  places  to  supplement  their  descriptions  with 
their  opinions  in  aid  of  the  jury  in  reaching  a  decision. 

Negligence— Railroads — Grade  crossings— Otistofnary  place  to  ••  stop,  look 
and  listen''''— Evidence—Question  for  jwry. 

The  usual  and  customary  place  of  stopping  by  people  when  about  to 
cross  a  railroad  at  a  grade  crossing  cannot  be  said  as  a  matter  of  law  to 
be  an  improper  or  negligent  place.  The  standard  of  negligence  is  what 
persons  of  ordinary  prudence  and  carefulness  would  do  under  the  same 
circumstances ;  and  a  general  habit  of  the  public  to  stop  in  a  certain  place, 
is  persuasive  evidence  that  that  place  is  the  right  one. 

The  duty  of  a  traveler  in  approaching  a  railroad  crossing  is  not  only  to 
keep  a  vigilant  and  continuous  lookout,  but  to  stop  if  a  second  place 
affords  any  increased  facility  to  discover  impending  danger ;  but  whether 
there  is  any  such  second  place  is  a  question  of  fact  for  the  jury,  if  at  all 
in  doubt. 

In  an  action  against  a  railroad  company  to  recover  damages  for  the  death 
of  plaintiff's  wife  at  a  grade  crossing,  the  evidence  tended  to  show  that 
the  deceased  was  driving  a  wagon  on  a  public  road  towards  the  grade 
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crossing.  She  stopped  at  a  point  one  hundred  and  seventy-five  feet  from 
the  crossing.  Here  she*  waited  some  minutes,  and  while  she  was  waiting, 
a  train  was  run  northward,  and  after  detaching  three  cars  upon  a  siding 
by  a  flying  switch,  was  continued  over  and  beyond  the  public  road,  and 
then  back  over  the  crossing  again  with  no  brakeman  at  the  rear,  and  no 
warning  except  the  ringing  of  the  bell  at  the  other  end.  The  deceased 
was  struck  by  the  train  as  it  reached  the  crossing  the  second  time,  running 
backward.  It  appeared  that  there  was  a  down  grade  towards  the  railroad 
track,  and  that  the  view  was  obstructed  more  and  more  in  descending  to 
the  track  by  a  stone  wall  on  the  right  and  by  buildings  on  the  left,  and 
particularly  on  this  occasion  by  one  of  the  cars  just  switched  off,  which 
stopped  before  it  got  entirely  across  the  road.  There  was  another  place 
where  the  deceased  could  have  had  a  better  view  of  the  tracks,  but  it  w:is 
so  close  as  to  be  dangerous  in  case  the  horses  should  become  f lightened. 
The  evidence  showed  that  it  was  customary  for  the  public  to  stop  at  the 
place  where  the  deceased  had  halted.  Held,  that  the  question  of  defend- 
ant's negligence  and  the  plaintiffs  contributory  negligence  was  for  the 
jury. 

Argued  Oct.  19,  1896.  Appeal,  No.  2,  Oct.  T.,  1896,  by 
defendant,  from  judgment  of  C.  P.  Butler  Co.,  Dec.  T.,  1895, 
No.  82,  on  verdict  for  plaintiff.  Before  Green,  Williams, 
McCoLLUM,  Mitchell,  Dean  and  Fell,  JJ.    Afl&rmed. 

Trespass  for  the  death  of  plaintiff's  wife  and  son. 

At  the  trial  it  appeared  that  on,  February  1,  1894,  plaintiff's 
wife,  Malinda  Cookson,  and  her  son,  Walter,  were  killed  by 
one  of  defendant's  trains  at  a  grade  crossing  in  Bvans  City. 
The  accident  occurred  about  nine  or  ten  o'clock  in  the  morning. 
Mrs.  Cookson  was  driving  two  horses  hitched  to  a  common 
country  sled,  and  was  accompanied  by  her  son,  who  was  about 
eleven  years  of  age.  Mrs.  Cookson  was  about  thirty-three  years 
of  age,  and  was  a  strong  and  healthy  woman.  The  scene  and 
the  circumstances  of  the  accident  are  thus  described  by  the 
court  below  in  an  opinion  refusing  a  new  trial : 

On  the  day  of  this  sad  catastrophe  Mrs.  Melinda  Cookson, 
the  wife  of  the  plaintiff,  and  their  eleven-year-old  son,  Walter, 
left  their  home  in  Cranberry  township,  at  near  ten  o'clock  in 
the  forenoon,  to  go  to  the  village  of  Evans  City,  in  Butler 
county,  about  four  miles  away.  It  was  snowing,  and  there  was 
considerable  snow  on  the  ground.  They  went  in  a  common 
country  sled  drawn  by  two  horses,  Mrs.  Cookson  doing  the 
driving.     Evans  City  is  a  little  country  town  with  a  population 
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of  six  or  seven  hundred  people,  about  four  miles  from  the 
Cookson  residence,  in  a  thickly  settled  farming  and  oil-producing 
community.  Breackneck  dreek  flows  northward  through  its 
western  side,  and  the  main  street — Pittsburg  street — runs 
westward,  crosses  the  stream  over  a  bridge,  and  when  about 
a  hundred  feet  west  of  the  stream  forks,  the  right  hand  fork 
being  known  as  the  Harmony  road,  running  northwest  to  Har- 
mony, and  the  left  hand  as  the  Franklin  road,  running  south- 
west towards  Pittsburg.  It  was  on  this  last  named  ro^d  Mrs. 
Cookson  and  her  boy  traveled.  The  defendant's  railroad  passes 
northward  down  the  western  bank  of  the  creek,  western  bound 
trains  at  this  point  going  northward  and  eastern  bound  trains 
southward.  Its  station  house  is  west  of  the  railroad,  and  about 
forty  feet  north  of  the  crossing,  near  the  point  where  the  Har^ 
mony  and  Franklin  roads  separate  and  leave  Pittsburg  street. 
There  is  a  double  track  with  a  switch  established  about  one 
hundred  and  sixty  feet  above  and  south  of  the  crossing,  &om 
which  cars  are  thrown  upon  a  siding  at  the  west  of  the  railroad 
to  bring  them  closer  to  the  station  house.  In  addition  to  this, 
Mr.  Ifft,  a  business  man  there,  has  a  private  track  or  spur  going  to 
his  warehouse  immediately  between  the  Harmony  and  Frank- 
lin roads  running  from  this  switch  about  twenty  feet  west  of 
the  siding  of  the  railroad  company,  making  in  all  four  tracks 
to  be  crossed  by  travelers  at  this  point.  The  ground  on  the 
Franklin  road  ascends  as  it  leaves  Pittsburg  street  at  the  rail- 
road crossing,  and  runs  southwest.  On  the  south  side  is  the 
property  of  Mr.  Ifft,  much  higher  than  the  road-bed,  and  sur- 
rounded by  a  high  stone  wall  clear  down  to  the  railroad,  which 
shuts  off  the  view  southward.  On  the  other  side  buildings  are 
erected,  and  the  view  westward  is  obstructed.  -  Mrs.  Cookson 
reached  a  point  on  this  road  about  one  hundred  and  seventy- 
five  or  two  hundred  feet  from  the  railroad,  near  the  house  of 
Miss  Boggs,  a  little  before  noon.  A  freight  train  of  the  de- 
fendant, containing  ten  cars  and  caboose,  going  from  Allegheny 
westward,  passed  down  northward  on  the  eastern  track  about 
11 :  80  A.M,  pulled  down  past  the  station  to  a  switch  north  of 
it  and  backed  up  southward  on  the  western  track — main  track — 
south  of  the  station,  then  headed  in  on  the  siding,  attached  one 
car  ahead  of  the  engine,  backed  out  and  swung  the  cars  down 
the  siding.     One  was  a  box  car,  and  the  other  two  were  coal 
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cars,  loaded  with  coal.  These  two  cars  were  ahead  of  the  box 
car,  and  ran  north  past  the  crossing  and  a  little  north  of  the 
station  house.  There  is  some  dispute  as  to  where  the  box  car 
stood ;  however  it  did  not  clear  the  crossing,  which  is  at  grade. 
The  engine,  caboose  and  seven  ears  went  down  the  main  track 
— eastern  track — over  the  crossing,  the  last  car,  a  box  car,  being 
about  three  lengths— ninety  or  a  hundred  feet — below  it,  when 
the  engine  was  signaled  to  back  up,  and  the  tmin  was  backed 
up.  At  this  time  Mrs.  Cookson  and  her  boy,  team  and  sled 
were  on  the  track,  and  were  struck  by  the  backing  box  car. 
She  was  instantly  killed,  and  the  hoy  died  from  his  injuries  a 
few  hours  afterwards.  When  she  came  to  the  house  of  Miss 
Boggs,  about  one  hundred  and  seventy-five  or  two  hundred  feet 
from  the  track,  she  stopped  for  some  ten  or  fifteen  minutes, 
looked  and  listened.  At  this  point  she  could  see  the  crossing 
and  bridge  beyond  distinctly,  and  could  see  the  cars  crossing 
the  wagon  road,  and  for  a  short  distance  she  could  see  the -tops 
of  the  cars  on  the  railroad,  but  not  the  track  at  either  right  or 
left  of  the  crossing.  After  leaving  her  stopping  place  at  Miss 
Boggs's  house  she  could  not  see  the  railroad  to  her  right,  on 
account  of  the  high  ground  and  stone  wall  at  Mr.  Ifft's  prop- 
erty, neither  could  she  see  to  her  left,  on  account  of  buildings 
at  that  side  of  the  road.  When  she  came  near  the  track  her 
view  to  the  left — north — was  obstructed  by  the  box  car,  which 
was  thrown  in  on  the  siding  inunediately  before  she  reached  the 
track,  which  was  not  far  enough  north  to  clear  the  crossing. 
Mr.  Didier,  the  defendant's  engineer  and  witness,  testifies  that 
on  account  of  the  position  of  the  box  car  there  was  no  point 
from  the  road  on  which  Mrs.  Cookson  stopped  where  she  could  see 
either  up  or  down  the  railroad  track  until  she  came  within  thir- 
teen feet  of  the  south-bound  track — the  one  on  which  she  was 
killed — and  there  she  could  see  ten  feet  north  of  the  road  or 
street.  The  ordinary  distance  from  a  driver's  seat  on  a  com- 
mon country  sled  to  the  point  of  the  tongue  is  ten  or  twelve 
feet,  so  that  when  she  was  in  a  position  to  see  ten  feet  down 
the  track  and  north  of  the  street  her  iiorses'  heads  must  neces- 
sarily have  been  up  within  two  or  three  feet  of  the  track  on 
which  the  accident  occurred,  and  the  ordinary  box  car  extends 
some  eighteen  or  twenty  inches  beyond  the  track,  leaving  little 
or  no  room  for  a  team  of  horses  to  stand  in  front  of  her. 
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During  the  trial  several  witnesses  who  were  familiar  with  the 
place  of  the  accident,  having  testified  as  to  their  knowledge  of 
it,  were  asked  whether,  in  their  opinion,  Mrs.  Cookson  had  stop- 
ped at  the  proper  place.  The  testimony  was  admitted  under 
objections  and  exceptions.  (1-3) 

The  court  charged  in  part  as  follows  : 

[The  law  regards  the  life  of  every  man  with  a  jealous  care ; 
it  looks  upon  human  life  as  a  precious  thing,  and  it  makes  it 
the  duty  of  every  man  and  every  corporation  and  every  com- 
pany throughout  this  great  land  of  ours  to  have  every  regard 
and  every  respect  for  the  welfare  and  interest  and  life  and 
property  of  others.  We  do  not  live  in  this  world  to  live 
alone ;  we  live  here  for  one  another ;  it  would  be  a  cold,  cold 
world  were  we  to  live  here  by  ourselves.  The  law  also  gives 
to  every  man,  although  it  may  not  seem  sentimental,  a  prop- 
erty* in  his  wife  and  in  his  children  until  they  become  twenty- 
one  years  of  age.  When  a  man  marries  a  wife  and  takes  her 
by  the  hand  and  promises  before  God  and  the  people  in  his 
presence  to  love  and  honor  and  respect  her  so  long  as  they  two 
live,  the  law  gives  to  that  man  the  benefit  of  the  society  and 
the  company  and  the  love  arid  the  labor  of  that  wife  as  long  as 
she  lives,  and  should  she  be  taken  away  from  him,  or  should 
she  be  injured  by  anybody  through  negligence  and  want  of 
care,  and  there  be  no  negligence  on  her  part  or  on  the  part  of 
her  husband,  the  law  gives  to  that  man  the  right  of  compen- 
sation for  the  loss  that  he  has  sustained  on  account  of  the  result 
of  the  injury  she  has  received,  and  makes  to  him  that  compen- 
sation in  damages ;  the  law  intends  it  to  be  enough  to  compen- 
sate him  for  his  loss  financially.]  [6] 

[I  am  here  to  perform  the  duties  that  the  law  has  assigned 
me ;  I  am  here  to  perform  that  duty  under  oath ;  I  am  here  to 
perform  it  conscientiously,  honestly  and  fearlessly;  it  is  the 
duty  of  the  court  to  regulate  the  submission  of  the  evidence 
to  the  jury ;  it  is  the  duty  of  the  court  to  explain  the  law  to 
the  jury;  it  is  not  the  duty  of  the  court  to  decide  the  facts  or  in 
any  way  interfere  with  facts  that  are  in  dispute  or  contradicted. 
It  is  the  duty  of  you  gentlemen,  called  from  the  four  quarters  of 
our  county,  called  here  by  the  process  of  law,  called  here  by  the 
official  acts  of  sworn  officers,  to  decide  this  case  upon  the  testi- 
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mony  that  is  submitted  to  you,  and  before  you  attempt  to  do 
anything  in  the  case,  before  you  hear  a  word  of  testimony,  you 
take  a  solemn  oath  before  high  heaven  to  render  a  true  verdict 
according  to  the  evidence  and  the  charge  of  the  court;  you  know 
neither  party ;  you  are  not  for  the  plaintiff  nor  the  defendant ; 
you  are  not  for  the  one  or  the  other,  but  you  are  hei'e  to  do 
justice,  honestly,  conscientiously  and  fairly  between  these  pai^ 
ties,  without  regard  to  who  they  are,  or  what  they  are,  and  it  is 
your  duty,  gentlemen,  and  mine,  when  we  come  to  perform  our 
solemn,  important  duty  in  this  solemn  and  important  case,  to 
throw  out  of  our  minds  any  prejudice,  everything  that  would 
attempt  to  lead  us  in  any  way  from  the  fair,  honest,  faithful 
discharge  of  our  duties,  and  we  must  take  up  this  case  as  it 
has  been  brought  to  us  by  the  parties  who  brought  it  here,  and 
we  must  decide  it  as  the  law  has  directed  us,  the  court  to  pass 
upon  the  law,  and  the  jury  to  pass  upon  the  facts,  and  when 
the  court  attempts  to  go  down  into  the  jury  box,  or  attempts 
to  interfere  with  the  decision  of  the  facts  by  the  jury,  that 
court  does  injury  to  itself  and  injury  to  the  jury,  as  much  as 
if  the  jury  would  come  on  the  bench  and  attempt  to  decide  the 
law  in  the  case.  I  do  not  look  upon  it  as  a  light,  trivial  mat- 
ter to  be  a  juror,  sworn  to  decide  a  case  according  to  the  evi- 
dence in  an  important  case  like  this  ;  it  is  a  high  and  important 
office,  and  one  that  requires  every  man  upon  that  jury  to  care- 
fully and  conscientiously  weigh  everything  in  the  case,  because 
upon  you  depends  this  case ;  upon  you  rests  the  verdict ;  upon 
you  is  the  responsibility  of  measuring  out  evenhanded  justice 
to  the  plaintiff  and  defendant.  We  have  been  asked  to  take 
this  case  from  the  jury  and  decide  it  upon  a  question  of  law, 
and  with  the  proper  intentions  on  the  part  of  the  attorney  ask- 
ing it,  but  we  believe  and  we  feel  that  the  law  has  stated  where 
the  facts  are  so  closely  and  conclusively  proved  as  to  admit  of 
no  reasonable  doubt,  it  is  the  duty  of  the  court  to  declare  the 
law  applicable  to  it ;  but  where  material  facts  are  disputed  or 
even  in  doubt,  or  inferences  of  facts  are  to  be  determined  from 
the  testimony,  it  is  the  exclusive  province  of  the  jury  to  de- 
termine what  the  facts  are,  and  apply  to  them  the  law  as 
declared  by  the  court.]  [6]  .  .  . 

Now,  then,  it  is  alleged  on  the  part  of  the  defendant  that  this 
lady  did  not  stop,  look  and  listen.     Did  she?    If  she  did  not,  I 
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say  to  you  now  your  verdict  must  be  for  tshe  defendant,  for  the 
railroad  company.  The  proof  is  that  she  stopped  up  at  Miss 
Bogg*s  house,  a  distance  to  be  settled  by  you,  one  hundred  and 
sixty  or  sixty-five  feet  or  two  hundred  and  five  feet  from  the 
crossing,  about  twice  the  length  of  the  courthouse  this  way ; 
that  at  that  point  the  ground  is  higher ;  you  heard  the  testi- 
mony, that  she  stopped  and  waited  some  time ;  the  defendants 
admit  that  she  stopped  there  and  that  she  waited,  but  they 
allege  that  she  could  not  see  from  there  and  that  when  she 
stopped  at  that  place  she  could  not  see,  and  is  equivalent  to 
not  stopping  at  all,  and  say  that  she  should  have  come  down  to 
the  railroad  track  and  stopped,  and  she  should  have  done  that, 
and  no  damage  should  be  assessed  against  them,  and  on  this 
point  they  ask  the  court  to  say  that  she  was  guilty  of  contribu- 
tory negligence ;  the  court  refused  to  do  that,  but  submitted 
that  to  you  under  authority  from  a  decision  of  our  Supreme 
Court  that  where  there  is  a  dispute  or  doubt  as  to  the  proper 
place  for  the  injured  party  to  stop  and  look  and  listen,  that 
that  is  a  matter  of  fact  the  jury  must  decide ;  and  taking  that 
view,  I  left  it  to  you  to  say  whether  or  not  this  lady  stopped, 
looked  and  listened  at  the  right  place.  You  heard  the  testi- 
mony as  to  what  was  the  extent  of  her  view  where  she  did 
stop ;  there  was  no  trouble  in  seeing  the  crossing  of  the  trains 
passing  up  and  down,  but  the  testimony  differs  somewhat  as  to 
what  view  she  had  of  the  north  and  south  part  of  the  railroad. 
[It  is  admitted  all  around  that  there  was  no  point  from  the 
place  she  stopped  and  looked  and  listened  that  she  could  stop, 
look  and  listen  between  that  and  the  crossing  until  within 
thirteen  feet  of  the  siding ;  so  that  there  would  be  no  reason  or 
sense  in  stopping  at  another  place ;  there  was  no  point  for  her 
to  stop  on  the  Harmony  road  because  her  view  was  obstructed, 
as  admitted,  by  this  box  car.  The  law  requires  no  -fooUsh 
things ;  she  was  not  obliged  to  stop,  look  and  listen  at  a  point 
she  could  not  stop  and  listen.]  [7] 

Defendant's  points  and  answers  thereto  among  others  were  as 
follows : 

3.  That  upon  the  uncontradicted  evidence  of  Robert  McEIar- 
ihan,  defendant's  witness,  that  Mrs.  Cookson  and  her  son,  before 
going  upon  the  track  of  the  defendant's  railroad  at  such  cross- 
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ing,  were  signaled  and  warned  by  him  to  stop,  and  that  they 
did  not  stop,  but  continued  to  urge  their  horses  forward  upon 
the  tracks,  and  were  caught  and  killed  by  the  train  approach- 
ing thereon,  they  were  guilty  of  negligence  contributing  to  the 
injuiy  and  death  complained  of,  and  the  plaintiff  cannot  recover. 
Answer :  We  leave  the  question  to  the  jury  to  determine  from 
the  evidence  whether  Robert  McKarihan  signaled  Mrs.  Cook- 
son  to  stop,  and  whether  she  disobeyed  the  signal,  and  say  to 
the  jury,  if  she  saw  the  signal  of  Robert  McKarihan  and  dis- 
obeyed it,  and  could  have  stopped  safely,  she  would  be  guilty 
of  contributory  negligence,  and  the  plaintiff  cannot  recover; 
that  is  a  question  of  fact  which  the  court  cannot  determine ; 
that  IB  for  you.  [8] 

4.  That  the  rule  requiring  one  about  to  cross  the  tracks  of  a 
railroad  to  stop,  look  and  listen  for  an  appproaching  train 
thereon,  is  a  clear,  certain  and  unbending  rule  of  duty,  and  a 
failure  to  observe  it  is  negligence  per  se,  and  under  the  uncon- 
tradicted evidence  of  Miss  Millie  Boggs  and  Mr.  McKarilian, 
that  Mrs.  Cookson  and  her  son  did  not  stop,  look  and  listen  for 
the  approach  of  trains  immediately  before  going  upon  the  tracks 
of  the  defendant's  railroad,  and  were  struck  and  killed  by  a 
train  thereon,  the  plaintiff  cannot  recover.  A7i8wer :  We  leave 
the  question  to  the  jury  to  determine  from  the  evidence  in  the 
case  whether  she,  Mrs.  Cookson,  stopped  at  the  proper  point ; 
if  she  did,  then  she  was  not  guilty  of  contributory  negligence, 
unless  she  had  the  warning  and  saw  it  and  heard  it  from  Mr. 
McKarihan.  [9] 

5.  That  from  all  the  evidence  the  veixlict  must  be  for  the 
defendant.  Anmver:  We  refuse  that  point.  The  claim  for 
damages  is  for  $60,000  ;  that  will  not  govern  you  in  your  find- 
ing, more  than  this,  that  you  could  not  bring  in  a  verdict  for 
more  than  (50,000.  [10] 

Verdict  for  plaintiff  for  $18,575,  upon  which  judgment  was 
entered  for  $18,575,  plaintiff  remitting  the  difference.  Defend- 
ant appealed. 

JErrorif  aasigned^  among  others,  were  (1-8)  rulings  on  evi- 
dence, quoting  the  bill  of  exceptions ;  (4)  that  the  charge  was 
inadequate ;  (5-10)  above  instructions,  quoting  them. 
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JL  P.  Scott^  for  appellant. — The  negligence  of  the  deceased 
was  manifest:  Smith  v.  Ry.  Co.,  160  Pa.  117 ;  Pittsburg  South- 
ern Ry.  Co.  V.  Taylor,  104  Pa.  308;  Greenwood  v.  R.  R.,  124 
Pa.  672. 

The  duty  to  stop,  look  and  listen  is  absolute  and  unyielding: 
Lake  Shore  Ry.  v.  Frantz,  127  Pa.  307 ;  North  Penna.  R.  R.  v. 
HeUeman,  49  Pa.  60;  Irey  v.  R.  R.  Co.,  132  Pa.  663;  Kraus  v. 
R.  R.  Co.,  139  Pa.  272;  Blight  v.  R.  R.  Co.,  143  Pa.  10;  Hau- 
ser  V.  R.  R.  Co.,  147  Pa.  440;  Ash  v.  R.  R.  Co.,  148  Pa.  133; 
Myers  v.  R.  R.  Co.,  160  Pa.  386 ;  Lees  v.  R.  R.  Co.,  164  Pa.  46; 
Smith  V.  R.  R.  Co.,  160  Pa.  117;  Gangawer  v.  R.  R.  Co.,  168 
Pa.  266;  Seamans  v.  R.  R.  Co.,  174  Pa.  421 ;  Connerton  v.  R.  R. 
Co.,  37  W.  N.  C.  23. 

The  more  difficult  it  was  to  see,  the  greater  the  necessity  to 
stop  and  listen:  R.  R.  v.  Beale,  73  Pa.  604;  Gerety  v.  R.  R., 
81  Pa.  277 ;  U.  R.  v.  Ackerman,  74  Pa.  266;  Hughes  v.  Canal 
Co.,  38  W.  N.  C.  393;  R.  R.  v.  Mooney,  126  Pa.  262;  Urias  v. 
R.  R.,  162  Pa.  326. 

Lev,  McQuistion^  with  him  J.  C,  Vanderlin^  for  appellee. — 
Negligence  being  the  absence  of  care  according  to  the  circum- 
stances, and  being  measured  by  the  apparent  danger,  the  duty 
of  the  defendant  company  to  give  warning,  and  to  approach  at 
moderate  speed,  was  greater  than  at  an  ordinary  country  cross- 
mg:  Ellis  v.  R.  R.,  138  Pa.  606;  Whitman  v.  R.  R.,  166  Pa. 
176;  Del.  R.  R.  Co.  v.  Jones,  128  Pa.  308. 

The  duty  of  the  railroad  company  in  making  a  fljdng  switch 
over  this  crossing  rested  heavier  upon  them,  because  they  knew 
better  than  Mrs.  Cookson  its  dangerous  character.  They  passed 
it  daily,  she  only  occasionally :  Phila.  &  Trenton  R.  R.  v.  Hagan^ 
47  Pa.  244 ;  Kay  v.  Pa.  R.  R.,  66  Pa.  269. 

Mrs.  Cookson  stopped,  looked  and  listened  at  the  proper 
place:  Downey  v.  Traction  Co.,  161  Pa.  133;  Ellis  v.  R.  R., 
138  Pa.  606 ;  R.  R.  v.  Beale,  73  Pa.  604 ;  Gray  v.  Pa.  R.  R., 
172  Pa.  388;  Del.  R.  R.  v.  Jones,  128  Pa.  314;  Turnpike  v. 
R.  R.,  78  Pa.  219;  Penna.  R.  R.  v.  Coon,  111  Pa.  430 ;  Sohum 
V.  Pa.  R.  R.,  107  Pa.  8;  Neslie  v.  Pass.  R.  R.  Co.,  113  Pa.  300. 

In  submitting  the  case  to  the  jury  the  court  below  complied 
with  the  well  established  rules  of  this  court,  that  negligence  is 
always  a  question  for  the  jury  where  there  are  any  doubts  as  to 
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the  facts,  or  as  to  the  inferences  to  be  drawn  from  them :  Penna. 
R.  R.  V.  Bamett,  69  Pa.  264 ;  Smith  v.  Baltimore  &  Ohio  R.  R^ 
158  Pa.  87. 

Opinion  by  Mk.  Justice  Mitchell,  January  4, 1897 : 

The  appellant's  train  was  run  northward  and  after  detaching 
three  cars  upon  a  siding  by  a  flying  switch,  was  continued  over 
and  beyond  the  public  road,  and  then  backed  over  the  crossing 
again  with  no  brakeman  at  the  rear,  and  no  warning  except  the 
ringing  of  the  bell  at  the  other  end,  even  this  being  disputed. 
Under  such  circumstances  the  appellant's  negligence,  though 
not  formally  conceded,  did  not  admit  of  serious  contention. 

The  public  road  had  a  down  grade  towards  the  track,  and 
plaintifiTs  decedent  stopped  at  a  point  about  one  hundred  and 
seventy-five  feet  from  the  crossing.  Here  she  waited  some 
minutes  until  the  three  cars  were  switched  off,  and  the  train  had 
proceeded  north  over  the  crossing.  She  then  drove  on,  and  was 
struck  by  the  train  as  it  reached  the  crossing  the  second  time, 
running  backwards. 

The  first  three  assignments  of  error  are  to  the  admission  of 
the  opinions  of  witnesses  that  the  place  where  the  deceased 
stopped  to  look  and  listen,  was  the  best  or  at  least  a  proper  place. 
The  subject  of  the  admissibility  of  a  witness's  opinion  was  con- 
sidered in  Graham  V.  Penn.  Co.,  189  Pa.  149,  and  the  rule  there 
settled  that  where  mere  descriptive  language  is  inadequate  to 
convey  to  the  jury  the  precise  facts,  or  their  bearing  on  the 
issue,  the  description  by  the  witness  must  of  necessity  be  al- 
lowed to  be  supplemented  by  his  opinion,  in  order  to  put  tlio 
jury  in  position  to  make  the  final  decision  of  the  fact.  But 
whenever  the  circumstances  can  be  fully  and  adequately  de- 
scribed to  the  jury,  and  are  such  that  their  bearing  on  the  issue 
can  be  estimated  by  aU  men  without  special  knowledge  or  train- 
ing, opinions  of  witnesses,  expert  or  other,  are  not  admissible. 
This  rule  was  followed  in  McNemey  v.  Reading,  150  Pa.  611, 
and  Dooner  v.  Canal  Co.,  164  Pa.  17.  As  already  said,  the  dis- 
tance at  which  the  deceased  stopped  was  considerable,  but  evi- 
dence was  given  on  the  part  of  plaintiff  that  this  point  was  on 
the  rise  of  the  hill,  and  that  the  view  was  obstructed  more  and 
more  in  descending  to  the  track,  by  a  stone  wall  on  the  right, 
and  by  buildings  on  the  left,  and  particularly  on  this  occasion 
Vol.  clxxex — 18 
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by  one  of  the  cars  just  switched  off  by  this  train,  which  stopped 
before  it  got  entirely  across  the  road.  There  was  another  place 
where  perhaps  a  better  view  of  the  tracks  could  be  had,  but  it 
was  so  close  as  to  be  dangerous  in  case  the  horses  should  be- 
come frightened.  As  the  relative  advantages  and  disadvan- 
tages of  the  two  places  could  only  be  described  in  a  general 
way,  it  was  a  fair  case  for  the  witnesses  who  were  familiar  with 
both  to  supplement  their  descriptions  with  their  opinions  in  aid 
of  the  jury  in  reaching  a  decision. 

The  main  argument  of  appellant  however  is  that  the  evidence 
shows  incontrovertibly  that  the  deceased  was  negligent  in  not 
stopping  at  the  second  point  already  referred  to,  a  level  space 
just  before  reaching  the  track,  and  therefore  the  verdict  should 
have  been  directed  for  the  defendant.  The  evidence  is  uniform 
that  there  were  but  two  places  where  a  stop  could  be  profitably 
made,  one  at  considerable  distance  and  the  other  very  close  to  the 
crossing.  Each  had  its  advantages  and  its  disadvantages.  The 
deceased  chose  the  remoter  point,  and  there  was  evidence  that 
in  so  doing  she  followed  the  usual  habit  of  people  at  that  cross- 
ing. This  evidence  of  itself  prevented  the  court  from  deciding 
it  to  be  negligence  per  se.  The  usual  and  customary  place  of 
stopping  by  people  using  a  road  cannot  be  said  as  matter  of  law 
to  be  an  improper  or  negligent  place.  The  standard  of  negli- 
gence is  what  persons  of  ordinary  prudence  and  carefulness 
would  do  under  the  same  circumstances,  and  a  general  habit  of 
the  public  to  stop  in  a  certain  place,  is  persuasive  evidence  that 
that  place  is  the  right  one.  The  further  the  stopping  place  is 
from  the  track  the  greater  will  be  the  chance  of  an  intervening 
peril  before  actual  crossing.  The  duty  of  the  traveler  is  there- 
fore not  only  to  keep  a  vigUant  and  continuous  lookout,  but  to 
stop  if  a  second  place  affords  any  increased  facility  to  discover 
impending  danger,  but  whether  there  is  any  such  second  place 
IS  a  question  of  fact  which  is  for  the  jury  if  at  all  in  doubt. 
On  this  branch  the  present  case  is  closely  analogous  and  gov- 
erned by  Whitman  v.  Penn.  R.  R.  Co.,  156  Pa.  175,  and  the 
remarks  there  made  are  applicable  to  the  facts  here,  "  If  not- 
withstanding the  drawbacks  of  the  place  where  plaintiff  stopped, 
it  still  had  sufficient  advantages  over  other  places  to  make  it 
the  habitual  choice  of  travelers  on  that  road,  only  a  jury  can 
say  whether  or  not  it  was  the  best  or  a  proper  place  to  stop,  and 
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even  if  it  was,  whether  coii>>idering  its  disadyantages  it  waa 
negligence  in  the  plaintiff  not  to  stop  a  second  time  on  the 
level  before  reaching  the  track."  See  also  Ely  v.  Rwy.  Co.,  158 
Pa.  283. 

Several  of  the  assignments  of  error  are  to  the  language  of  the 
cliarge.  Its  tone  lacked  judicial  calmness,  and  in  parts  at  least 
came  dangerously  near  being  inflammatory  as  to  damages,  in 
an  action  of  a  class  that  peculiarly  imposes  on  the  judge  the 
duty  to  repress  natural  sympathy  with  the  injured  and  the  suf- 
fering, and  to  hold  the  jury  firmly  down  to  the  consideration 
of  strict  rights  and  responsibilities.  Our  books  are  not  without 
cases  of  reversal  for  errors  of  this  kind.  But  the  nature  of  the 
issue  and  the  evidence  and  law  applicable  to  it  were  correctly 
set  before  the  jury,  and  though  the  tone  of  the  charge  was 
objectionable,  we  do  not  think  it  was  so  erroneous  tiiat  we 
should  reverse  for  that  cause  alone. 

Judgment  afi&rmed. 


179         19i 

H.  J.  Francis  and  Mary  E.  Francis  v.  Franklin  Town-  |  34sc»22j 
ship,  John  A.  Albert  and  Robert  McGinnis,  super-  '  34SC^bi 
visors,  Appellants. 

[Marked  to  be  reported.] 

Bridge— CourUy  bridges  —  Townshxps  —  Acts  of  June  13,  1836  and 
April  18,  1843— Dtiiy  to  repair. 

Under  the  acts  of  June  13,  1836,  section  35,  P.  L.  560,  and  April  13, 
1848,  P.  L.  221,  it  is  the  daty  of  the  county,  and  not  of  the  township,  to 
repair  a  county  bridge  and  maintain  it  in  safe  condition ;  and  this  duty 
includes  not  only  the  repair  of  the  bridge,  but  of  the  approaches  and  wing 
walls  leading  thereto:  Gates  v.  Pennsylvania  R.  R.,  150  Pa.  50,  dis- 
tinguished. 

The  Ibct  that  the  supervisors  of  a  township  have  repaired  the  approaches 
and  wing  walls  of  a  county  bridge  will  not  relieve  the  oounty  of  the  oon- 
seqnences  resulting  from  the  dangerous  condition  of  the  approaches  and 
wing  walls,  or  impose  liability  upon  the  township  for  such  consequences. 

Argued  Oct  20, 1896.  Appeal,  No.  156,  Oct  T.,  1896,  by 
defendants,  from  judgment  of  C.  P.  Butler  Co.,  Sept.  T.,  1896, 


Digitized  by  VjOOQIC 


196   FRANCIS  et  Ux.  v,  FRANKLIN  TWP.  et  al.  Appellants. 

Statement  of  Facts— Points.  [179  Fa. 

No.  206,  on  verdict  for  plaintUBEfl.    Before  Gbeen,  Williams, 
McCoLLUM,  Mitchell,  Dean  and  Fell,  J  J.    Reversed. 

Trespass  for  personal  injuries.     Before  Gbbbb,  P.  J. 
The  facts  appear  by  the  opinion  of  the  Supreme  Court 

Plaintiffs'  second  point  and  answer  thereto  were  as  follows : 

2.  If  the  jury  believe  from  the  evidence  that  the  township 
took  charge  of  and  worked  the  public  highway  up  to  the  end 
of  the  bridge,  where  the  accident  happened,  and  filled  in  the 
approach  to  said  bridge  and  the  approaches  to  other  bridges 
which  had  been  erected  at  the  same  place,  and  had  general 
charge  of  the  said  road  up  to  that  bridge,  continuously,  for  a 
period  of  thirty  years  or  more,  and  the  same  being  part  of  a 
public  highway,  it  cannot  shift  the  responsibility,  and  set  up 
that  the  county  is  responsible  for  an  accident  that  occurred  at 
the  side  of  the  approach  to  said  county  bridge.  Answer:  That 
is  aflSrmed.  [1] 

Defendants'  points  and  answer  thereto  among  others  were 
as  follows: 

8.  If  the  jury  find  from  the  evidence  that  the  county  bridge 
in  question  should  have  been  supplied  with  guard  rails  on  the 
approaches  thereto,  in  order  to  safe  and  convenient  travel  onto 
the  same,  and  that  no  such  guard  rails  were  placed  there  at  the 
time  of  its  construction  or  afterward,  in  that  event  the  absence 
of  such  guard  rails  was  2^  defect  in  the « original  structure  of 
the  bridge  which  cannot  be  charged  up  against  the  defendant 
township,  and  the  verdict  of  the  jury  must  be  for  the  defend- 
ants. Answer :  Affirmed,  unless  the  jury  believe  from  the  evi- 
dence that  the  township  took  charge  of  and  made  the  fills  and 
approaches  to  the  bridge,  and  released  it — the  county — from 
this  duty.  If  the  supervisors  took  charge  of  and  made  the  fills 
and  approaches  they  were  bound  to  make  them  reasonably  safe 
for  travelers,  etc.  [2] 

4.  The  bridge  in  question  was  a  county  bridge  and  consisted 
not  only  of  the  structure  spanning  the  stream,  but  also  of  the 
approaches  and  wing  walls  leading  thereto,  and  the  duty  of 
building,  repairing  and  maintaining  the  same  in  safe  condition 
for  public  travel  devolved  upon  Butler  county  by  statutory 
enactment,  and  not  upon  the  defendant  township,  and  the  ver- 
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diet  of  the  juiy  must  be  for  the  defendants.     Answer :  Affirm- 
ed, with  the  same  qnalificatiou  as  in  answer  to  third  point.  [3] 

5.  The  filling  of  the  approaches  and  providing  of  guard  rails, 
if  necessary,  became  the  duly  of  the  eounly,  and  if  the  super- 
visors or  individuals  did  work  on  the  bridge  or  its  approaches, 
this  would  not,  of  itself,  relieve  the  county,  nor  transfer  to  the 
township  the  duty  of  completing  the  bridge  and  its  approaches, 
so  as  to  be  safe  and  convenient  for  public  use.  An9wer :  The 
county  having  built  the  bridge,  it  was  its  duty  to  bui]d  the 
approaches  and  make  the  fills  and  keep  the  same  in  ordinaiy, 
reasonably  safe  condition ;  but  if  the  township  assumed  to  take 
charge  of,  and  made  the  approaches  and  fills,  and  kept  the  road 
in  repair  up  to  the  bridge  for  a  period  of  over  thirty  years,  then 
it  relieved  the  county,  and  having  undertaken  to  do  this  work, 
it  was  bound  to  do  so  in  proper  manner,  so  as  to  be  in  reasonably 
safe  condition  for  public  travel,  and  to  continue  to  keep  it  in 
such  condition.  [4] 

6.  Under  the  evidence  in  this  case  the  verdict  must  be  for 
the  defendants.     Answer :  Refused.  [5] 

Verdict  and  judgment  for  plaintiffs  for  -$2,300.  Defendants 
appealed. 

Errors  asngned^  were  (1-5)  above  instructions,  quoting  them. 

J.  M.  0-albreath  and  John  M.  Thompson^  with  them  J.  B.  ifo- 
Junkin  and  W.  C.  Thompson^  for  appellants. — In  this  state  the 
duty  of  maintaining  and  repairing  the  highway  is  statutory, 
and  to  the  statute  we  must  look  for  its  nature  and  extent: 
Rapho  V.  Moore,  68  Pa.  406. 

The  acts  of  assembly  relative  to  the  building  and  maintain- 
ing of  bridges  in  certain  cases  by  the  county,  transfer  those 
duties  from  the  township  or  other  local  municipality  which 
was  liable  therefor  at  common  law,  and  impose  them  on  the 
county :  Westfield  Borough  v.  Tioga  Co.,  160  Pa.  154 ;  Act  of 
June  18, 1886,  P.  L.  560 ;  Act  of  April  18, 1848,  P.  L.  221. 

The  wing  walls  and  approaches  of  a  bridge  are  a  part  of  the 
bridge  itself:  Penn  Twp.  v.  Perry  Co.,  78  Pa.  459;  Com.  v. 
Loomis,  128  Pa.  182. 

If  there  were  obvious  defects  in  the  original  structure  which 
the  county  negligently  permitted  to  exist,  the  county  would  be 
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liable  for  damages  occurring  by  reason  of  such  original  defects : 
Rigony  v.  Schuylkill  Co^  108  Fa.  382. 

The  liabilitdes  of  townships  result  from  the  omission  of  statu- 
tory duties :  Chartiers  Twp.  v.  Langdon,  114  Pa.  546. 

The  act  of  a  municipal  corporation  done  in  an  attempt  to 
exercise  power  not  possessed  by  it,  is  void :  Wimer  v.  Worth 
Township,  104  Fa.  820;  Snow  v.  DeerBeld,  78  Fa.  181;  Elli- 
ott  V.  Fhila.,  75  Fa.  847. 

The  act  of  assembly  of  April  18, 1848,  F.  L.  221,  imposing 
on  counties  the  duty  of  maintaining  county  bridges,  and  of 
paying  the  expenses  thereof  out  of  the  county  treasury,  be- 
ing affirmative  in  character,  mandatory  in  its  provisions,  and 
introducing  a  new  rule  concerning  the  same  matter,  is  by  im- 
plication a  repeal  of  any  statutory  duty  theretofore  resting  on 
the  township  to  do  the  same  thing :  Johnston's  Est.,  88  Fa.  511. 

Everett  L.  Ralston^  with  him  John  B.  Oreer^  for  appellees. — 
The  duty  of  keeping  a  public  highway  in  repair,  at  common  law 
rests  on  the  townsldp  or  other  subdivision  of  the  state  on  which 
the  duty  of  opening  and  making  the  highway  rests,  and  the  sixth 
section  of  the  act  of  1886  provides  that  the  public  roads  shall 
be  effectually  opened  and  continually  kept  in  repair,  and  at  all 
seasons  shall  be  kept  clear  of  all  impediments  to  easy  and  con- 
venient passing  at  the  expense  of  the  township,  as  the  law 
shall  direct.  For  any  wilful  or  wanton  failure  to  discharge 
these  duties  the  supervisors  are  personally  liable,  and  the  town- 
ship is  responsible  in  damages  to  those  who  suffer  injury  from 
the  neglect :  Dean  v.  New  Milford  Twp.,  5  W.  &  S.  545 ;  Town- 
ship of  Flymouth  v.  Graver,  125  Fa.  24;  Burrell  Twp.  v.  Un- 
capher,  117  Fa.  858 ;  Com.  v.  Monroe  County,  2  W.  &  S.  495. 

The  cases  of  Westfield  Boro.  v.  Tioga  County,  150  Fa.  154 ; 
Fenn.  Twp.  v.  Ferry  County,  78  Pa.  459 ;  Com.  v.  Loomis,  128 
Pa.  182,  relate  to  contests  between  the  county  and  other  muni- 
cipalities as  to  which  should  make  the  fills  and  approaches  to 
the  bridges  in  question.  The  appellees  raise  no  question  on 
those  positions,  but  neither  the  law  nor  facts  are  applicable  here. 

Nor  do  we  find  any  fault  with  the  law  laid  down  in  the  case 
of  Chartiers  Township  v.  Langdon,  114  Fa.  546,  181  Fa.  77. 
The  case  turned  on  the  construction  of  a  special  act  of  assem- 
bly for  Chartiers  township,  Allegheny  county,  relating  to  foot- 
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walks,  and  the  Supreme  Court  held  that  the  act  itself  did  not 
impose  any  duty  either  of  construction  or  maintenance  on  the 
township. 

Municipalities  have  made  unsuccessful  efforts  to  escape  lia- 
bility where  there  is  another  party  who  may  be  charged :  Twp. 
of  Newlin  v.  Davis,  77  Pa  317 ;  Dalton  v.  Upper  Tyrone,  187 
Pa.  18. 

If  the  township  of  Franklin  is  not  chargeable  with  the  exclu- 
sive care  and  maintenance  of  the  approaches  to  the  bridge,  still 
if  it  undertakes  the  duty  it  is  liable  for  negligence  in  its  per- 
formance :  Gates  v.  R.  R.,  150  Pa.  50  ;  Joliet  v.  Verley,  85  IlL 
68;  Pittsburg  v.  Grier,  22  Pa.  64. 

Opinion  by  Mb.  Justice  Dean,  January  4, 1897 : 
A  county  bridge  known  as  Gallagher's  bridge  spans  Muddy 
creek  in  Franklin  township,  Butler  county.  The  bridge  proper 
is  fifty-nine  feet  long  and  twelve  wide,  with  elevation  above 
the  water  at  ordinary  stages  of  six  to  ten  feet ;  wing  walls  for 
the  approaches  extended  back  from  the  shore  abutments  for  a 
distance  of  fifteen  to  twenty  feet,  and  were  filled  in  between, 
almost  to  a  level  with  the  top  of  the  walls,  making  the  approach 
to  the  floor  of  the  bridge,  from  the  road,  rise  about  nine  feet  in 
fifteen  or  twenty.  The  wing  walls  of  the  approaches  were 
without  sufficient  guard  rails  or  other  barrier.  The  plaintiff, 
Mary  Francis,  with  three  members  of  her  family,  on  27th  of 
February,  1895,  in  a  one-horse  sled,  was  driving  on  the  highway 
to  cross  the  bridge,  when  the  horse  became  uncontrollable,  ran 
away,  jumped  over  one  of  the  wing  walls  to  the  ice  below,  drag- 
ging the  sled  and  occupants  after  him ;  plaintiff  was  very  seri- 
ously injured.  Alleging  negligence  on  part  of  the  township 
in  not  erecting  guard  rails,  she  brought  this  suit  for  damages. 
There  was  evidence  the  horse  wbs  blind  and  unmanageable 
generally,  and  was  on  that  day  negligently  harnessed  and  driven. 
Two  questions  therefore  were  submitted  to  the  jury :  1.  Were 
defendants  negligent  in  not  putting  up  guard  rails  ?  2.  Should 
contributory  negligence  be  imputed  to  plaintiff?  Both  ques- 
tions were  answered  in  favor  of  plaintiff  by  the  jury,  who  found 
a  verdict  for  her  of  $2,800  damages.  A  third  question,  one  of 
law  solely  for  the  court,  was  raised,  and  decided  against  the 
defendants.     It  was  this :  In  view  of  the  fact  that  the  bridge 
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was  a  county  bridge,  was  the  township  answerable  for  the  char- 
acter of  the  structure,  or  for  neglect  to  keep  it  in  repair?  This 
question  fully  appears  by  defendants'  fourth  point,  as  follows  : 
"  The  bridge  in  question  was  a  coimty  bridge,  and  consisted 
not  only  of  the  structure  spanning  the  stream,  but  also  of  the 
approaches  and  wing  walls  leading  thereto,  and  the  duty  of 
building,  repairing  and  maintaining  the  same  in  safe  condition 
for  public  travel  devolved  upon  Butler  county  by  statutory 
enactment,  and  not  upon  the  defendant  township,  and  the  ver- 
dict of  the  jury  must  be  for  the  defendants." 

Without  at  present  noticing  the  evidence  tending  to  show 
the  township  did  work  at  times  in  repairing  the  bridge  and 
approaches  thereto,  as  if  that  were  its  duty,  we  will  first  con- 
sider the  duty  imposed  by  statute  on  the  respective  territorial 
subdivisions  of  the  state,  in  reference  to  such  bridges  as  this. 
The  thirty-fourth  section  of  the  act  of  1886  enacts :  '*  When  a 
river,  creek  or  rivulet  over  which  it  may  be  necessary  to  erect 
a  bridge  crosses  a  public  road  or  highway,  and  the  erecting  of 
such  bridge  requires  more  expense  than  it  is  reasonable  one  or 
two  adjoining  townships  should  bear,  the  court  ....  shall  on 
petition  ....  order  a  view  in  the  manner  provided  for  in  the 
case  of  roads,  and  if  on  the  report  of  viewers,  it  shall  appear 
to  the  court,  grand  jury  and  commissioners  of  the  county, 
that  such  bridge  is  necessary,  and  would  be  too  expensive  for 
such  township  ....  it  shaU  be  entered  on  record  as  a  coimt}' 
bridge." 

By  proper  proceedings  under  this  act,  in  1869,  this  bridge 
was  entered  of  record  as  a  county  bridge.  The  duty  of  con- 
struction and  repair  before  that  time,  was  unquestionably,  on 
the  township,  and  any  damages  from  neglect  of  that  duty  was 
necessarily  a  township  liability ;  nor  was  the  township  relieved 
from  the  duty  of  repairing  such  bridges  until  the  passage  of  the 
act  of  April  13,  1848,  the  firat  section  of  which  declares:  "It 
shall  be  the  duty  of  the  county  commissioners  of  the  several 
counties  of  this  commonwealth  to  repair  all  bridges  erected  by 
the  county,  and  to  pay  the  expenses  of  such  repairs  out  of  the 
county  treasury  in  the  usual  manner."  Then  certain  counties, 
of  which  Butler  is  not  one,  are  excepted.  The  effect  of  these 
two  statutes  was  to  take  from  the  township  its  common  law  and 
statutory  duty  to  repair,  and  impose  it  on  the  county.    The  court 
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below  was  of  opinion  the  act  of  1848  did  not  relieve  the  town- 
ship of  its  primary  liability  to  repair,  but  that  it  still  continued ; 
and  that  the  duty  of  the  county  to  repair  only  made  two  munici- 
palities answerable  where  before  there  was  but  one.  And  fur- 
ther, that  this  being  the  case,  plaintiff  could  at  her  election 
maintain  her  suit  against  either  or  both.  We  dissent  from 
this  construction.  We  are  clear  there  was  no  legislative  in- 
tention to  impose  upon  the  county  and  township  exactly  the 
same  duty,  involving  the  exercise  of  watchfulness  and  discre- 
tion on  the  part  of  both,  and  a  joint  or  several  responsibility 
for  the  consequence  of  neglect;  a  duty,  too,  affecting  vitally 
the  interests  of  the  public,  and  which  naturally  would  lead  to 
confusion  and  cross  purposes  in  performance,  or  what  is  more 
probable  to  neglect  by  both.  Such  a  construction  is  repugnant 
to  reason  and  opposed  to  public  policy.  Evidently  by  the  first 
act,  the  burden  of  erecting  the  new  structure  was  imposed  on 
the  county,  and  by  the  second,  the  burden  of  keeping  it  in 
repair;  and  it  was  wholly  unnecessary  by  the  use  of  negative 
words,  in  either  case,  to  say  the  duty  was  no  longer  on  the  town- 
ship ;  the  affirmative  language  of  both  statutes  import  a  com- 
plete legislative  transfer  of  the  duty  from  the  one  to  the  other. 
The  cases  cited  by  the  learned  judge  of  the  court  below  are  very 
far  from  supporting  his  conclusion.  Gates  v.  P.  R.  R.  Co.,  150 
Pa.  50,  was  the  case  of  a  bridge  built  by  the  railroad  company 
to  supply  a  highway  destroyed  by  the  construction  of  its  road- 
bed. Under  the  general  railroad  act  of  1849,  the  relative  du- 
ties of  townships  and  railroads  with  reference  to  such  a  matter 
are  altogether  different  from  those  of  a  township  and  coimty 
under  the  acts  of  1886  and  1848,  and  such  cases,  therefore, 
furnish  no  analogy  to  help  us  out  here.  Dalton  v.  Upper 
Tyrone  Twp.,  187  Pa.  18,  was  the  case  of  a  bridge  supplied 
by  a  railroad  company  by  contract ;  no  question  of  the  coimty's 
liability  was  raised.  It  was  assumed  the  duty  was  on  the  town- 
ship, and  the  question  was  whether  there  was  sufficient  evidence 
of  negligence  to  submit  to  the  jury.  The  proposition  that  where 
an  injury  is  caused  by  the  concurrent  neglect  of  two  or  more,  the 
injured  party  can  sue  all  or  either,  needed  no  citation  of  authori- 
ties ;  that  point  is  well  settled.  But  to  constitute  concurrent 
negligence,  each  must  fail  in  the  performance  of  duty ;  heie,  if 
the  township  owed  no  duty,  it  owed  no  damages  because  of  neg- 
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lect  We  ho]d  in  this  and  all  like  cases  under  the  general  road 
law,  it  is  the  duty  of  the  county  under  the  act  of  1848  to  keep 
in  repair  county  bridges  of  record. 

This  accident  as  tiie  jury  has  found  was  a  consequence  of 
insufiScient  guard  rails  on  the  wing  walls  of  the  approach  or 
embankment  to  the  bridge,  and  it  is  argued  by  appellees,  these 
formed  no  part  of  the  bridge,  but  were  a  part  of  the  roadway ; 
therefore,  it  was  still  the  duty  of  the  township  to  maintain  and 
repair  them.  This  was  the  view  taken  by  the  court  below  in 
Penn  Township  v.  Perry  Co.,  78  Pa.  467.  But  this  court  re- 
versed the  judgment,  saying :  ^^  How  can  a  bridge  be  said  to 
be  completed  without  the  proper  means  of  access  ?  .  .  .  .  The 
bridge  is  incomplete  until  everything  necessary  for  its  proper 
use  has  been  supplied,  and  every  such  necessary  appliance  is 
part  of  the  bridge.  When  therefore  the  act  of  assembly  di- 
rected the  counties  of  Dauphin  and  Perry  to  build  the  bridge 
over  the  Juniata,  it  meant  that  these  two  counties,  without  the 
aid  of  the  townships,  should  provide  a  safe  and  convenient 
passage  or  highway  over  that  river,  and  not  merely  that  they 
should  set  up  a  structure  which  the  public  could  not  reach." 
The  question  having  thus  been  pointedly  decided,  is  no  longer 
open  for  argument. 

There  was  evidence  showing  that  at  times  the  township  did 
work  on  the  approaches  to  the  bridge,  therefore  it  is  argued  it 
assumed  the  duty  of  repairing  the  wing  walls,  with  all  the  con- 
sequences resulting  from  neglect.  The  conclusion  does  not 
follow  from  the  fact.  It  was  the  duty  of  the  coimty  to  build 
this  bridge  of  which  the  wing  walls  were  a  part,  and  keep  both 
in  repair ;  this  was  a  duty  imposed  by  statute ;  no  duty  was  by 
law  thereafter  on  the  township  in  the  matter ;  the  supervisors 
could  not,  without  express  statutory  authority,  assume  the  duty 
of  another  territorial  subdivision  of  the  state,  and  thereby  im- 
pose liability  for  neglect  of  that  duty  on  the  township.  They 
were  elected  to  supervise  and  keep  in  repair  the  roads,  high- 
ways and  bridges  of  the  township  only  to  the  extent  the  law 
imposed  that  burden  on  the  township ;  to  this  extent,  and  no 
further,  was  the  township  answerable  for  their  neglect.  In 
whatever  work  they  did  on  this  bridge,  they  must  be  regarded 
as  mere  agents  of  t^e  county  whose  duty  it  was  to  do  the  work. 
If  they  had  undertaken  to  repair  the  embankment  of  a  railroad 
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through  the  township,  and  had  negligently  peif  ormed  the  work, 
the  township  would  not  have  been  answerable,  because,  the  of- 
ficer was  wholly  outside  the  scope  of  his  duty. 

We  are  of  opinion  the  learned  judge  was  in  error  in  not  un- 
qualifiedly affirming  defendants'  fourth  point,  and  in  not  direct- 
ing a  verdict  for  defendants ;  therefore  the  judgment  is  reversed. 


W.  K  Smith  v.  J.  M.  Hine^  Appellant. 


179    903 
187    590 


Evidence — ReptdcOiUm  of  witness  for  veracity.  179        ^^03 

When  at  the  trial  of  a  cause  the  character  of  a  witness  is  shown  in  order  d  2^  ^^ 
to  affect  his  credibili^,  the  question  is  whether  he  then  told  the  tmth.  It 
18  his  character  at  the  time  he  testified  that  is  under  investigation,  and  this 
is  to  be  established  by  evidence  of  his  general  reputation  at  that  time,  and 
not  his  reputation  at  a  time  prior  to  the  commencement  of  the  suit,  which 
may  be  a  period  remote  from  that  at  which  he  testifies. 

On  an  issue  to  determine  the  validity  of  a  judgment,  where  two  years 
have  expired  between  the  application  for  the  issue  and  the  trial,  it  is  error 
to  limit  the  inquiry  as  to  the  reputation  of  a  witness  whose  character  for 
Teradty  has  been  attacked,  to  a  period  of  time  prior  to  the  filing  of  the 
petition  to  open  the  judgment. 

Evidence — Reputation  ofuntnessfor  veracity — Question  for  jury. 

When  the  character  of  a  witness  for  truth  and  veracity  is  attacked,  if  it 
should  appear  from  the  evidence  that  his  connection  with  the  controversy 
on  trial  had  become  the  subject  of  conversation  and  discussion  in  the  neigh- 
borhood in  which  he  lived,  and  that  the  reputation  testified  to  was  founded 
upon  the  expression  of  partisan  opinions  by  those  who  had  taken  sides  in 
the  dispute,  such  facts  may  be  considered  by  the  jury  in  determining  the 
weight  to  be  given  to  the  testimony  for  and  against  his  character,  but  it  is 
not  ground  for  its  exclusion. 

Evidence— ^enographer^s  notes— Deposition— Act  of  May  22,  1887. 

The  official  stenographer's  notes  of  the  testimony  of  a  witness  taken  at 
a  former  trial  of  the  same  issue,  are  not  a  deposition,  and  if  the  stenog- 
rapher ia  not  sworn,  they  are  not  **  properly  proven  notes  of  the  examina- 
tion "  as  required  by  section  9  of  the  act  of  May  24,  1887,  P.  L.  199. 

Argued  Oct.  20, 1896.  Appeal,  No.  168,  Oct.  T.,  1896,  by 
defendant,  from  judgment  of  C.  P.  Indiana  Co.,  March  T., 
1894,  No.  828,  on  verdict  for  plaintiff.  Before  Gbbbk,  Wil- 
liams, McCoLLUK,  MrroHELL,  Dean  and  Fell,  J  J.   Reversed. 
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Issue  to  determine  the  validity  of  a  judgment.  Before 
Habby  White,  P.  J. 

At  the  trial  the  plaintiff  having  called  C.  O.  Wachob  as  a 
witness,  the  defendant  undertook  to  impeach  him  by  proof  of 
his  general  reputation  for  truth  and  veracity.  The  testimony 
being  objected  to  by  plaintiff's  attorneys,  the  court  made  the 
following  ruling : 

We  will  confine  the  inquiry  as  to  the  character  of  Mr. 
Wachob  for  truth  and  veracity  prior  to  the  conmiencement  of 
the  trouble  about  the  note.  It  seems  the  trouble  commenced 
judicially  in  court  in  February,  1894.  Mr.  Wachob  seems  to 
be  a  party,  that  is  to  say  he  is  involved  in  this  proceeding ; 
while  not  in  this  particular  issue,  stiU,  for  the  purposes  of  this 
inquiry,  we  think  he  is  a  party,  and  we  will  confine  the  ex- 
,amination  to  prior  to  the  trouble  about  this  note.  To  which 
ruling  the  defendant's  counsel  ask  a  bill  of  exceptions,  and  one 
is  accordingly  sealed.  [1] 

The  plaintiff  having  called  H.  P.  Sandles,  a  witness,  in  sup- 
port of  the  character  of  C.  O.  Wachob,  defendant's  attorneys, 
on  cross-examination,  proposed  to  ask  this  witness  what  his 
(Wachob's)  general  reputation  for  truth  in  the  conmiunity  is 
now.  This  for  the  purpose  of  affecting  the  credibility  of  C.  O. 
Wachob. 

By  the  Court :  For  the  reasons  we  gave  heretofore  on  a  simi- 
lar proposition,  we  overrule  this.  The  proper  test  is,  what  was 
tiie  reputation  for  truth  and  veracity  prior  to  the  trouble  which 
was  the  subject-matter  of  the  contention.  This  is  on  the  prin- 
ciple that  the  partisan  of  one  side  or  the  other  may  talk  about 
a  man,  and  it  is  regarded  as  unfair  in  the  logic  of  the  law  of 
evidence  to  affect  a  man's  testimony  by  the  reputation  made 
after  the  trouble  in  inquiry  had  occurred,  and  we  fix  a  date  to 
this.  The  proper  test,  possibly,  would  be  when  the  trouble 
commenced. 

Objection  overruled,  and  bill  sealed  to  the  defendant.  [2] 

The  plaintiff  having  shown  that  John  Lewis  resided  in  West- 
moreland county,  his  attorneys  asked  leave  to  read  the  short- 
hand notes  of  testimony  of  John  Lewis,  taken  at  the  trial  of 
this  case,  September  25,  1895. 

By  the  Court :  The  whole  intent  of  our  rule  of  court  and 
practice  in  this  behalf  is  to  take  the  deposition  of  witnesses  out 
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of  the  county,  unless  some  special  cause  be  shown.  We  have 
the  deposition  of  this  party  hei'e.  The  testimony  is  that  he 
resides  out  of  the  county,  and  we  have  no  power  to  exclude  it. 

Mr.  Taylor :  We  object  to  the  testimony  because  it  is  not  the 
kind  of  deposition  which  is  contemplated  by  the  rules  of  the 
court 

By  the  Court:  There  couldn't  be  anything  more  satisfactory 
than  the  testimony  of  witnesses  taken  in  open  court,  where 
there  is  opportunity  for  cross-examination.  We  think  it  comes 
within  the  spirit  of  the  rule  relating  to  the  taking  of  depositions. 

Objection  overruled,  and  bill  of  exceptions  sealed  to  the 
defendant.  [8] 

Verdict  and  judgment  for  plaintiff  for  $1,776.50.  Defendant 
appealed. 

Errors  aasiffned  among  others  were  (1,  2,  8)  rulings  on  evi- 
dence, quoting  the  bills  of  exceptions. 

2>.  B.  Taylor,  with  him  S.  M.  Jack  and  Wm,  T,  Oline,  for 
appellant. — When  the  court  limited  "  the  inquiry  as  to  the  char- 
acter of  Mr.  Wachob  for  truth  and  veracity  prior  to  the  com- 
mencement of  the  trouble  and  about  the  note,"  the  plaintiff  had 
an  undue  advantage.  He  was  enabled  to  make  an  appearance 
of  supporting  the  character  of  C.  O.  Wachob  for  truth,  which 
he  could  not  have  done  if  the  inquiry  had  been  as  to  the  time 
when  he  testified. 

The  plaintiff  knew  that  Lewis  had  no  residence  in  Indiana 
county,  and  if  he  desired  his  deposition  to  be  used  at  the  trial, 
he  should  have  taken  a  rule,  given  notice,  had  the  deposition 
taken  by  a  competent  officer,  and  filed  in  the  court  as  the  rules 
of  court  require.  The  testimony  of  Lewis  was  too  important 
to  be  permitted  to  reach  the  jury  in  a  manner  not  authorized 
bylaw. 

J.  N.  Bankfy  with  him  M.  C.  WaUon  and  Frank  Keener,  for 
appellee. — The  defendant  had  all  the  advantage  and  more  than 
he  was  entitied  to  in  the  inquiry  into  the  reputation  of  Wachob 
for  truth.  Even  if  there  was  error  in  the  ruling  of  the  court 
in  relation  to  this  matter,  it  was  error  without  injury  to  the 
defendant,  and  he  has  no  cause  for  complaint.    This  court  has 
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held  in  a  number  of  cases,  that  it  will  not  reverse  for  error  by 
which  the  appellant  was  not  injured :  Worrall  v.  Pyle,  132  Pa. 
629 ;  Trust  Co.  v.  Gray,  150  Pa.  256. 

The  court  allowed  the  stenographer's  notes  after  having  heard 
testimony  showing  that  Lewis  resided  out  of  the  county.  •  The 
defendant's  counsel  objected  to  the  testimony,  ^^  because  it  is 
not  the  kind  of  deposition  which  is  contemplated  by  the  rules 
of  the  court."  The  court  admitted  the  testimony  and  it  was 
read  by  the  stenographer  from  lus  notes.  The  only  objection 
taken  to  the  testimony  was,  ''  that  it  was  not  the  kind  of  depo- 
sition which  is  contemplated  by  the  rules  of  court"  There 
was  no  objection  to  the  testimony  on  any  other  ground ;  nor 
was  it  suggested  that  there  should  be  a  copy  of  the  same  made 
and  filed,  or  that  a  copy  of  the  same  should  be  certified  by  the 
clerk  or  prothonotaiy  of  the  court,  under  seal  of  the  court. 
The  defendant  is  not  now  in  position  to  object  to  this  testimony 
on  other  grounds  than  those  contained  in  his  exceptions  to  its 
admission.  In  any  event,  however,  this  testimony  was  properly 
admitted,  and  there  could  be  no  objection  to  it,  when  the  party 
whose  deposition  was  read,  resided  out  of  the  county :  Fidler 
v.  Hershey,  90  Pa.  868. 

Opinion  bv  Mb.  Justicb  Fbll,  January  4, 1897 : 
Generally  when  evidence  of  character  is  received  as  tending 
to  establish  the  innocence  of  a  person  charged  with  crime  the 
inquiry  is  limited  to  the  time  when,  or  prior  to  which,  the  alleged 
offense  was  committed,  and  the  same  limitation  is  observed  in 
civil  cases  where  the  character  of  a  party  to  the  suit  is  an  ele- 
ment to  be  considered  in  estimating  damages.  The  character 
of  the  accused  prior  to  the  charge  of  crime  is  often  important 
in  determining  the  question  of  guilt,  and  it  may  of  itself  be 
sufficient  to  create  the  reasonable  doubt  which  should  work  an 
acquittal.  When  damages  are  claimed  for  injury  to  character, 
the  value  of  the  character  alleged  to  have  been  injured  may 
properly  be  considered.  In  these  cases  it  is  character  at  the 
time  of  the  alleged  offense,  or  character  at  the  time  of  the 
alleged  injury,  that  may  be  taken  into  consideration  and  that 
may  be  proved. 

When  at  the  trial  of  a  cause  the  character  of  a  witness  is 
shown  in  order  to  affect  his  credibility  the  question  is  whetiiei 
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he  then  told  the  truth.  It  is  his  character  at  the  time  he  testi- 
fies that  is  under  investigation,  and  this  is  to  be  established  by 
evidence  of  his  general  reputation  at  that  time,  and  Dot  his 
reputation  at  a  time  prior  to  the  commencement  of  the  suit, 
which  may  be  a  period  remote  from  that  at  which  he  testifies. 

In  this  case  the  action  came  to  trial  more  than  two  years 
after  the  issue  had  been  asked  for,  and  all  inquiry  as  to  the 
reputation  of  the  witness  whose  character  for  veracity  had  been 
attacked  was  confined  to  a  period  of  time  prior  to  the  filing  of 
the  petition  to  open  the  judgment.  It  does  not  appear  that  his 
connection  with  the  controversy  had  become  the  subject  of  con- 
versation or  discussion  in  the  neighborhood  in  which  he  lived, 
and  that  the  reputation  testified  to  was  founded  upon  the  ex- 
pression of  partisan  opinions  by  those  who  had  taken  sides  in 
the  dispute.  If  this  had  appeared  it  might  have  been  consid- 
ered by  the  jury  in  determining  the  weight  to  be  given  to  the 
testimony  for  and  against  Mm,  but  it  would  not  have  been 
ground  for  its  exclusion.  We  have  not  been  referred  by  coun- 
sel on  either  side  to  any  authorities  upon  the  subject,  and  we 
are  not  aware  that  the  question  has  been  decided  in  this  state, 
but  we  find  that  the  conclusion  which  we  have  reached  is  in 
harmony  with  the  decisions  in  a  number  of  other  states :  Mask 
V.  State,  8  Miss.  77 ;  Fisher  v.  Conway,  21  Kansas,  25 ;  Stratton 
V.  State,  46  Ind.  468 ;  Willard  v.  Goodenough,  80  Vermont, 


Under  objection  the  official  stenographer  of  the  court  was 
allowed  to  read  his  notes  of  the  testimony  of  a  witness  taken 
at  a  former  trial  of  the  same  issue.  The  witness  resided  in  an 
adjoining  county,  and  the  reading  of  the  notes  of  testimony  was 
permitted  on  the  ground  that  they  were  a  deposition.  They 
were  the  short-hand  notes  of  the  stenographer  made  during  the 
examination  of  the  witness.  They  were  not  a  deposition,  and 
as  the  stenographer  was  not  sworn  they  were  not  "properly 
proven  notes  of  the  examination  '*  as  required  by  the  9th  section 
of  the  act  of  1887. 

The  first  second  and  eighth  assignments  of  error  are  sus- 
tained, and  the  judgment  is  reversed  with  a  venire  facias  de 
novo. 
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Stephen  Smith's  Estate.     M.  H.  Stevenson's  Appeal. 

Decedents  esUUe — Executors  and  €uhninistraiora-'AffreemefU  with  exeeu^ 
tor^ScUe  of  real  estate. 

8.,  a  stranger  to  an  estate  of  a  decedent,  became  interested  in  it  by  pur- 
chasing certain  of  the  shares  of  the  decedent's  devisees.  In  order  to 
hasten  the  relief  of  the  land  from  the  decedent's  debts  which  were  a  f'harge 
upon  it,  he  paid  some  of  the  debts  himself,  and  subsequently  made  a  par- 
tial settlement  with  the  executor.  About  a  month  after  this  settlement  S. 
and  the  executor  entered  into  an  agreement  by  which  it  was  provided  that 
if  S.  should  become  the  pureliaser  of  the  decedent's  real  estate,  the  ao- 
counts  assigned  to  S.  by  the  executor  in  the  previous  settlement,  "  as 
well  as  the  accounts  against  said  estate  heretofore  paid  by  said  S.,  shall 
be  deducted  from  the  amount  of  purchase  money.''  S.  purchased  the 
real  estate  at  executor's  sale,  and  the  sale  was  confirmed  by  the  court. 
Subsequently  the  executor  petitioned  the  court  to  set  aside  the  confirma- 
tion of  sale  because  S.  had  not  paid  the  purchase  money.  It  appeared  that 
the  executor  had  intermeddled  with  the  real  estate,  and  collected  rents  for 
which  he  had  not  accounted.  There  were  also  other  irregularities  in  the 
management  of  the  estate.  Apparently  the  only  debt  of  the  estate  was  one 
secured  by  a  mortgage  on  the  real  estate.  S.  claimed  to  be  the  owner  by 
assignment  of  one  half  of  the  mortgage,  and  the  executor  and  liis  brother 
owners  of  the  other  half,  but  their  assignment  liad  not  been  put  on  record. 
S.  claimed  that  the  mortgage  was  paid.  Held,  (I)  tliat  as  the  executor 
had  mingled  all  the  items  of  account  between  himself  and  S.  in  the  latter's 
threefold  relation  of  assignee  of  the  heirs,  creditor  of  the  estate  and  pur- 
chaser at  the  sale,  and  as  S.  had  become  a  purchaser  on  the  basis  of  Uiis 
agreement,  the  confimiatiou  of  the  sale  should  be  allowed  to  stand,  but 
equity  required  that  as  a  first  step,  before  any  payment  was  demanded 
from  him,  it  should  be  shown  that  there  was  a  bidance  against  him  under 
his  agreement  with  the  executor ;  (2)  that  the  executor  should  be  required 
to  state  a  full  account  of  all  his  dealings  with  the  estate,  real  and  personal, 
and  of  all  outstanding  debts,  etc. ;  (8)  that  the  executor  owed  S.,  as  pur- 
chaser of  the  property,  the  duty  of  having  the  mortgage  satisfied,  if  paid, 
or,  if  not,  of  having  the  assignment  put  on  record,  and  the  balance  due 
definitely  ascertained. 

Argued  Oct  20,  1896.  Appeal,  No.  147,  Oct.  T.,  1896,  by 
M.  H.  Stevenson,  from  decree  of  O.  C.  Washington  Co.,  Feb.  T., 
1898,  No.  1,  refusing  to  rescind  confirmation  of  sale  of  real 
estate.  Before  Gbebn,  WnjJAMS,  McCollum,  Mitchell. 
DsAK  and  Fell,  JJ.    Decree  reversed  in  part 

Petition  to  set  aside  confirmation  of  sale  of  real  estate. 
From  the  record  it  appeared  that  M.  H.  Stevenson  bought 
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certain  of  the  shares  of  the  devisees  of  Stephen  Smith,  deceased. 
In  order  to  relieve  the  land  of  the  lien  of  debts  he  paid  some  of 
the  decedent's  debts.  On  May  8,  1896,  the  executor,  George 
M.  Tenan,  assigned  to  M.  H.  Stevenson  certain  accounts  owing 
to  the  estate.  Subsequently  the  executor  applied  for  leave  to 
sell  a  farm  known  as  the  home  farm  for  the  payment  of  debts. 
On  July  30, 1896,  the  executor  and  Stevenson  entered  into  the 
following  agreement: 

"And  now,  July  80, 1896,  it  is  agreed  by  the  undersigned  as 
follows :  That  if,  at  the  sale  of  the  Home  Farm,  on  August  9tb 
next,  the  said  Stevenson  shall  become  the  purchaser  of  the 
whole  or  a  part  of  said  farm,  the  amount  of  the  above  accounts 
by  me  assigned  to  said  Stevenson  May  8,  '96,  as  well  as  the 
accts.  against  said  estate  heretofore  paid  by  said  Stevenson,  shall 
be  deducted  from  the  amount  of  the  purchase  money,  and  that, 
upon  said  Stevenson's  receipting  the  said  accts.  and  assigning 
them  over  to  said  Tenan,  along  with  the  vouchers,  etc.,  and 
the  payment  in  cash  or  mt'g  of  the  balance  of  the  purchase 
money  (if  any  remains  due),  that  thereupon  the  said  Steven- 
son shall  be  entitled  to  a  deed." 

On  May  16, 1896,  the  following  agreement  in  writing  was 
executed. 

Exhibit  D. 

"  Memorandum  as  to  manner  in  which  the  following  judg- 
ment, mortgage  and  real  estate  sale  is  to  be  amicably  settled 
and  adjusted. 

!  Stephen  Smith       )  Date,  18  Oct.  '76 
to  \  Mortg.  Book  7 

Mut.  Life  Ins.  Co.  )  page  122. 

Robert  Scott  to  Geo.  M.  Tenan,  Dr. 

By  73  acres  land  at  ^6  per  acre    .        .        .      $8,800 

Cr. 

By  i  of  Mtg.  June  28,  '94  .        •        «1,700 

By  int  to  April  1, 1896  (9  mo.  9  da.)         79.06 

By  accrued  int.  paid  June  28,  '94     *        67.60 

By  McEhroy  judg.  No.  164  )  qit  en 

^    Feb.  f  eim,l892,         \  817.60-^2,664.05 

Balance  due  by  Scott    ...  $  646.95 

Vol.  clxxix — 14 
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Amt.  pd.  June  28,  '94,  by  J.  B.  Tenan 

and  G.  M.  Tenan  for  i  Mtg.  1,700.00 

Int.  to  May  9th,  1895          ....  90.10 

Accrued  interest  paid  June  23,  '94  67.50 

1,847.60 
Cr. 
By  money  in  hands  of  G.  M.  Tenan 

to  apply  to  this  i  Mtg.  $1,800 

Less  amount  due  by  Scott  645.95 — $1,154.05 

Balance  due  on  entire  Mtg.  \vith  int.  from  May  9,  '85      $   693.56 

And  now.  May  15,  1895,  it  is  agreed  by  and  between  the 
undersigned  that  the  above  matters  in  dispute  be  settled  and 
adjusted  according  to  the  calculation  above  made,  and  that  upon 
the  payment  or  legal  tender  of  the  above  balance  by  M.  H. 
Stevenson  or  his  attorney  at  Washington,  Pa.,  all  above  secur- 
ities shall  be  deemed  satisfied  and  shall  be  so  marked  of  record 
in  the  proper  offices. 

If  it  shall  appear  that  there  has  been  any  mistake  made  in  the 
calculation  of  interest,  the  amount  thereof  shall  be  added  to  or 
deducted  from  above  balance  of  $693.55. 

Witness  the  hands  and  seals  of  the  above  parties  in  interest 
the  day  and  year  aforesaid.         [May  15th,  1896.] 

Geo.  M.  Tbnan,  Executor  of  Stephen  Smith,   [Seal] 
Attest: 

Geo.  M.  Tenan  &  J.  B.  Tenan,  partners,    [Seal] 
M.  H.  Stevenson,  [Seal] 

I  hereby  warrant  that  the  amounts  paid  by  Robert  Scott  and 
by  myself  and  J.  B.  Tenan  for  the  mortgage  above  mentioned 
are  correct  and  true,  and  also  that  the  amount  to  be  credited 
by  me  on  the  J  int.  of  myself  and  said  J.  B.  Tenan  is  $1,154.05 
as  above  computed. 

Geo.  M.  Tenan,     [Seal]  " 

The  sale  of  the  real  estate  was  made  to  Stevenson,  and  duly 
confirmed.  Subsequently  the  executor  petitioned  for  a  citation 
to  show  cause  why  confirmation  should  not  be  set  aside,  alleg- 
ing that  Stevenson  had  failed  to  pay  the  purchase  money  in 
compliance  with  the  terms  of  the  sale.  McIlvaine,  P.  J.,  filed 
the  following  opinion : 
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Under  an  order  of  sale  issued  out  of  this  court,  Geo.  M.  Tenan, 
executor  of  the  will  of  Stephen  Smith,  deceased,  sold  to  M.  H. 
Stevenson,  Esq.,  the  respondent,  a  tract  of  land  in  Hanover 
township,  for  the  sum  of  $5,401.16.  The  order  of  sale  was 
granted  for  the  reason  that  the  personal  estate  of  the  decedent 
was  insufiScient  to  pay  his  debts,  and  was  returnable  to  the 
August  term,  1896.  On  August  19, 1895,  the  sale  was  reported 
to  the  court,  and  on  September  17, 1895,  was  duly  confirmed. 
The  terms  of  the  sale  were :  "  one  third  of  the  purchase  money 
to  be  paid  on  the  confirmation  of  the  sale  by  the  court ;  and  the 
balance  of  the  purchase  money  to  be  paid  in  two  equal  annual 
instalments  thereafter,  with  interest  on  each  instalment  from 
confirmation  of  sale."  On  January  6, 1896,  the  executor  pre- 
sented his  petition,  setting  forth  that  the  purchaser,  M.  H.  Stev- 
enson, had  failed  to  comply  with  the  terms  of  sale,  in  that  he 
refused  to  pay  the  one  third  of  the  purchase  money  that  by  the 
terms  of  sale  was  due  and  payable  on  the  day  of  the  confirmsr 
tion  of  the  sale,  to  wit,  September  17,  1895. 

The  sole  prayer  of  the  petition  is  that  a  "  citation  issue  com- 
manding the  said  M.  H.  Stevenson  to  show  cause  why  the  con- 
firmation of  the  sale  should  not  be  lifted  and  the  real  estate 
ordered  resold  at  his  expense."  An  answer  was  filed  in  which 
it  is  claimed  that  the  first  instalment  of  the  purchase  money, 
and  more,  has  been  virtually  paid  to  the  executor,  and  that 
security  has  been  offered  for  what  remains  unpaid  of  the  sec- 
ond and  third  payments.  To  this  answer  a  replication  was  filed 
and  testimony  taken  by  an  examiner  appointed  by  the  court. 

Where  a  purchaser  at  an  orphans'  court  sale,  duly  confirmed, 
fails  to  comply  with  the  conditions  of  sale,  there  are  three  rem- 
edies that  can  be  resorted  to  by  the  person  appointed  to  execute 
the  order  of  the  court;  (1)  an  action  at  law  in  the  common 
pleas  for  the  purchase  money ;  (2)  a  proceeding  in  the  orphans' 
court  for  specific  performance  by  the  purchaser,  and  (8)  a  pro- 
ceeding in  the  orphans'  court  to  set  aside  the  confirmation  of  the 
sale  of  the  property.  The  last  of  these  remedies  has  been  re- 
sorted to  in  this  case. 

As  all  orphans'  court  sales  of  real  estate  to  pay  the  debts  of  a 
decedent  are,  in  a  sense,  made  by  the  court,  and  as  confirmation 
is  always  made  on  the  implied  condition  that  the  purchase  money 
will  be  paid  according  to  the  terms  of  sale,  a  decree  of  confirma- 
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tion  can  be  set  aside  or  lifted,  notwithstanding  the  term  at  which 
the  decree  was  made,  as  in  this  case,  has  passed.  Bat  as  this 
remedy  may  necessitate  not  ontj  a  resale  of  the  property,  but  a 
suit  at  law  to  recorer  the  deficiency,  if  it  sells  for  a  less  price 
at  the  second  sale,  it  is  a  question  whether  it  should  be  resorted 
to  if  either  of  the  other  remedies  can  be  made  efficacious.  If 
the  sale  is  a  good  one,  and  part  of  the  purchase  money  has  been 
paid,  specific  performance  is  the  most  desirable  remedy.  The 
facts  as  they  appear  from  the  pleadings  and  testimony  convince 
us  that  the  interests  of  all  parties  can  be  better  subserved  in 
this  case  by  a  decree  of  specific  performance  than  by  a  decree 
lifting  the  confirmation  of  the  sale  already  made,  and  ordering 
a  resale  of  the  property  at  the  expense  of  the  respondent.  The 
executor  has  had  difficulty  in  finding  a  purchaser,  the  order  of 
sale  originally  granted  having  been  renewed  three  times ;  the 
price  obtained  at  the  sale  which  was  finally  made  and  confirmed 
is  an  adequate  one,  and  better,  perhaps,  than  could  be  obtained 
at  a  resale ;  the  respondent  is  in  possession,  and  does  not  ques- 
tion the  regularity  of  the  sale,  but  in  his  answer  prays  that  the 
executor  may  be  requii'ed  to  execute  and  deliver  to  him  a  deed 
for  the  land  sold  to  him,  and  $1,212.81  of  the  purchase  money 
has  been,  in  effect,  paid  to  the  executor.  Under  these  facts  we  do 
not  think  that  the  confirmation  of  this  sale  should  be  lifted  and 
the  expense  of  a  resale  incurred.  But  this  proceeding,  although 
to  set  aside  the  confirmation  of  the  sale  reported,  can  be  made, 
— by  amending  or  adding  a  second  prayer  to  the  petition, — a 
proceeding  "  for  specific  performance  of  that  sale."  Indeed,  the 
court  having  obtained  jurisdiction  of  the  subject-matter,  all  the 
necessary  parties  can  treat  the  prayer  of  the  petition  as  amended, 
as  the  respondent  substantially  prays  for  specific  performance, 
and  make  any  decree  in  the  pi^emises  required  by  the  law  and 
equities  of  the  case :  Postlethwaite's  Appeal,  68  Pa.  480. 

A  number  of  things  referred  to  in  the  testimony  submitted 
and  set  out  in  the  respondent's  answer  cannot  be  considered  m 
this  proceeding.  If,  as  alleged,  the  executor  has  mismanaged 
the  estate,  if  he  has  rented  real  estate  of  the  testator  without 
authority  of  law,  if  he  has  failed  to  perform  his  contract  to  set- 
tle this  estate  out  of  court,  and  in  a  way  not  pointed  out  by  the 
law,  to  the  damage  of  the  respondent,  he  has  his  remedy,  but 
we  do  not  see  how  the  court,  in  this  proceeding,  can  take  cog- 
nizance of  these  things. 
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The  original  purpose  of  the  various  contracts  entered  into  by 
the  executor  and  respondent,  and  made  part  of  the  answer,  was 
to  have  the  estate  settled  at  less  expense  than  would  be  incur- 
red by  following  the  course  prescribed  by  the  act  of  assembly ; 
and  where  all  parties  are  sui  juris,  and  can  agree,  and  all  join, 
there  is  no  legal  objection  to  pursuing  this  course,  but  these 
short  cuts  to  save  expense  not  infrequently  prove  more  expen- 
sive than  to  follow  the  procedure  established  by  law.  If  the 
plan  of  settlement  goes  through,  or  is  consummated,  it  is  all 
right,  as  no  one  has  a  standing  to  object,  but  if  the  plan  falls  to 
pieces  before  the  consummation  of  the  desired  end,  then  there 
is  trouble.  And  if  the  court  is  appealed  to,  it  is  better  for  it  to 
go  back  to  the  regular  mode  of  closing  up  the  estate  than  to  try 
to  enforce  agreements  that  were  made  to  save  expense.  The 
order  of  sale  issued  by  the  court  to  the  executor,  under  the  rules 
of  court,  provided  for  a  sale  on  the  usual  terms ;  the  sale  was 
made  on  these  terms,  was  so  reported  and  confirmed.  If  the 
respondent  had  come  into  court  any  time  before  August  9, 1895, 
the  date  of  the  sale,  and  tendered  sufficient  money  to  pay  the 
debts,  or  showed  that  they  had  been  paid  by  him,  we  might 
have  revoked  the  order  to  sell,  or  allowed  a  private  sale  to  him 
on  special  terms,  such  as  set  out  in  exhibit  '^  D,"  but  this  was 
not  done.  Or,  if  after  the  public  sale  was  made,  the  return  of 
sale  had  set  out  this  collateral  agreement  of  July  30, 1895,  the 
court  might  have  moulded  a  decree  of  confirmation  accordingly. 
But  all  that  we  can  now  do  in  this  proceeding  is  to  see  that  the 
respondent  is  credited  with  the  actual  payments  of  money  that 
went  to  pay  debts  that  the  purchase  money  would  have  been 
applied  to  if  it  had  been  paid.  This  amount  we  find  to  be 
tl,212.81.  In  our  opinion  the  testimony  shows  it  was  the  inten- 
tion of  all  parties  interested  to  sell  this  land  discharged  of  the 
lien  of  the  mortage  owned  by  Robert  Scott  and  J.  B.  Tenan, 
and,  as  we  understand,  this  is  not  disputed  by  the  executor  or 
the  holders  of  the  mortgage.  They  simply  deny  that  the  mort- 
gage was  to  be  satisfied  until  fully  paid.  How  much  is  due 
upon  it  to  be  paid  out  of  the  purchase  money  of  this  sale  can  be 
ascertained  by  an  auditor  if  t^e  amount  is  disputed. 

If  the  parties  cannot,  after  what  the  court  has  said,  settle 
this  dispute  between  themselves  amicably,  we  hold  that  the 
proper  way  to  close  up  the  settlement  of  this  estate  is  as  follows : 
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(1)  The  respondent  to  pay  the  balance  of  the  first  instalment  of 
purchase  money,  after  deducting  $1,212.81,  and  give  bond  and 
mortgage  to  secure  the  payment  of  the  2d  and  3d  instalments ; 

(2)  the  executor  to  settle  his  account  as  soon  as  this  money  is 
received,  and  the  respondent  to  file  exceptions  thereto  if  not 
satisfactory ;  (3)  the  appointment  of  an  auditor  to  pass  upon 
exceptions  filed,  to  ascertain  creditors  and  the  amount  of  their 
claims  and  to  make  distribution;  (4)  so  much  of  the  instal- 
ments of  the  purchase  money  secured  by  the  bond  and  mortgage 
as  will  go  to  the  respondent  as  a  creditor  and  distributee  not  to 
be  collected  in  money,  but  to  be  paid  or  satisfied  by  the  respon- 
dent's receipt. 

And  now,  July  28,  1896,  the  citation  to  show  cause  why  the 
confirmation  of  real  estate  to  respondent,  M.  H.  Stevenson, 
hereinbefore  made,  should  not  be  lifted  and  the  property  resold, 
is  dismissed ;  and  upon  the  pleadings  and  testimony  submitted, 
— the  court  having  complete  jurisdiction  of  the  subject-matter 
and  all  the  parties  in  interest, — it  is  ordered,  adjudged  and 
decreed  as  follows,  to  wit :  (1)  that  the  respondent,  M.  H.  Stev- 
enson, have  credit  upon  the  first  instalment  of  the  purchase 
money  due  under  the  terms  of  sale  as  confirmed,  for  the  sum  of 
$802.96  paid  to  the  executor  in  cash,  and  for  the  sum  of  $409.85 
paid  to  W.  S.  Lee,  J.  B.  Tenan,  B.  F.  McClure  &  Co.,  Drs.  G.  S. 
Graham  and  Buzzard  and  O.  P.  Shield,  creditors  of  the  Stephen 
Smith  estate ;  (2)  that  the  respondent,  M.  H.  Stevenson,  pay 
to  the  petitioner,  Geo.  M.  Tenan,  executor,  the  balance  of  said 
first  instalment,  to  wit :  $587.55,  with  interest  from  Septem- 
ber 17,  1895,  and  give  bond  and  mortgage  to  secure  the  pay- 
tnent  of  the  2d  and  3d  instalments  of  the  purchase  money; 

(3)  that  Geo.  M.  Tenan,  executor,  upon  payment  of  the  balance 
of  the  first  instalment  of  purchase  money,  and  the  delivery  to 
him  of  a  bond  and  mortgage  to  secure  the  2d  and  3d  instalments, 
execute  and  deliver  to  M.  H.  Stevenson  a  deed  for  the  property 
sold  to  him ;  (4)  that  the  said  Geo.  M.  Tenan  exhibit  and  file 
in  the  register's  office  his  account  to  the  next  term,  to  the  end 
that  an  auditor  may  be  appointed  to  ascertain  creditors  and  the 
claims  against  said  estate  of  Stephen  Smith,  and  make  distribu- 
tion ;  (5)  that  the  collection  of  the  2d  and  3d  instalment  of  the 
purchase  money,  so  far  as  the  amount  if  collected  would  go  to 
the  respondent,  M.  H.  Stevenson,  as  a  creditor  or  distributee 
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of  said  estate,  is  restrained,  his  claim  as  creditor  and  distributee 
to  be  allowed  when  ascertained  by  the  auditor  as  a  credit  on 
said  2d  and  8d  instalment  of  purchase  money ;  (6)  the  costs 
of  this  proceeding"  to  be  paid  out  of  the  funds  of  the  estate  by 
the  petitioner. 

Error  assigned  among  others  was  decree  of  the  court. 

M.  H.  Stevenson^  with  him  J,  (7.  Ewing^  for  appellant. — The 
executor  was  bound  by  his  contract  with  appellant :  Kauflfelt  v. 
Leber,  9  W.  &  S.  98;  Grier  &  Warner's  App.,  26  Pa.  352; 
Bloodgood's  Est.,  8  Pa.  C.  C.  Rep.  545 ;  Hmkley  v.  Walters, 
8  Watts,  263;  Mervine  v.  Greble,  2  Par.  Rep.  272;  2  Parsons 
on  Cont.  737. 

The  only  cases  where  such  a  set-off  has  not  been  allowed  is 
where  the  estate  is  insolvent,  and  there,  because  by  allowing 
the  set-off,  one  creditor  would  get  his  claim  in  full,  and  the  rest 
only  a  pro  rata :  Fritz  v.  Thomas,  1  Wh.  66 ;  Wolf ersberger  v. 
Bucher,  10  S.  &  R.  13 ;  Singerly  v.  Swain's  Admrs.,  33  Pa.  102 ; 
James'  App.,  89  Pa.  67 ;  Stephens  v.  Cottrell,  99  Pa.  188. 

But  even  if  the  estate  turns  out  to  be  insolvent,  the  money 
cannot  be  recovered  back  if  payment  has  been  made  voluntarily. 
The  court,  almost  a  year  after  the  date  of  the  contract  and  sale 
of  the  farm,  when  it  was  admittedly  impossible  for  respondent 
to  be  put  in  statu  quo  on  account  of  improvements  made,  al- 
lowed the  executor  to  repudiate  a  payment  voluntarily  and 
designedly  made,  and  made  a  decree  tiiat  he  recover  it  back. 
This,  under  the  authorities,  was  clearly  error :  Neely  v.  Bair's 
Exr^l67  Pa.  417;  Montgomery's  App.,  92  Pa.  202;  Hulme  v. 
Miller,  126  Pa.  281. 

"  Terms  of  sale,"  even  when  admittedly  changed  by  the  par- 
ties, must  give  way  to  substantial  rights  and  equities :  Crosson's 
App.,  126  Pa.  381. 

Notwithstanding  the  maxim  of  caveat  emptor  is  applicable 
to  such  sales,  it  is  still  the  duty  of  those  who  conduct  them  to 
act  in  good  faith,  and  as  far  as  possible  avoid  any  misdescrip- 
tion or  misrepresentation  as  to  the  quality  or  quantity  of  the 
property  offered  for  sale :  Schug's  App.,  14  W.  N.  C.  60 ;  John- 
son's App.,  114  Pa.  132. 

It  is  now  established  that  in  all  cases  where  an  act  is  done, 
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or  a  statement  made  by  a  party,  the  truth  or  efficiency  of  which 
it  would  be  a  fraud  to  controvert  or  impair,  the  character  of  an 
estoppel  shall  be  given  to  what  would  otherwise  be  mere  mat- 
ter of  evidence:  Stephens  v.  Baird,  9  Cow.  274;  Dewey  v. 
Field,  4  Met.  381;  Cong.  v.  WUliams,  9  Wend.  147;  Cora.  v. 
Moetz,  10  Pa.  530 ;  Pickhard  v.  Sears,  6  A.  &  E.  469 ;  Dezell 
v.Odell,3HUl,219;  Bidwell  v.  Pittsburgh,  85  Pa.  417 ;  Beaup- 
land  V.  McKean,  28  Pa.  124;  Lawrence  v.  Luhr,  65  Pa.  236; 
Eldred  v.  Hazlett's  Ex.,  33  Pa.  316;  Miranville  v.  Silverthorn, 
48  Pa.  147. 

Orphans'  court  sales  must  be  so  conducted  as  not  to  mislead 
or  entrap  bidders :  Schug's  App.,  14  W.  N.  C.  50 ;  Crosson's 
App.,  125  Pa.  381 ;  De  Haven's  App.,  106  Pa.  617 ;  Demmy's 
App.,  43  Pa.  170. 

H.  M.  Dougan^  for  appellee. — ^Where  a  court  of  equity  has 
possession  of  a  case,  and  has  jurisdiction  of  the  subject-matter, 
it  may  proceed  to  make  a  proper  decree  to  do  justice  between 
the  parties :  Danzeisen's  App.,  73  Pa.  65 ;  Wilhelm's  App.,  79 
Pa.  120 ;  Delaware  Co.'s  App.,  119  Pa.  170 ;  Postlethwaite's 
App.,  68  Pa.  480;  Kittera's  Est.,  17  Pa.  423. 

Opinion  by  Mr.  Justice  Mitchell,  January  4, 1897 : 
This  case  illustrates  very  forcibly  the  dangers  of  short  cuts 
out  of  the  regular  course  of  administration  of  estates,  which  as 
the  learned  judge  below  well  remarked  "  not  infrequently  prove 
more  expensive  than  to  follow  the  procedure  established  by 
law."  He  was  clearly  right  in  getting  the  estate  back  to  the 
orderly  and  regular  course  of  administration,  and  therefore  in 
refusing  to  rescind  the  confirmation  of  the  sale.  But  the  decree 
was  made  unduly  burdensome  to  the  appellant  by  insistence  on 
the  formal  terms  of  sale,  and  failure  to  recognize  fully  the  agree- 
ment between  appellant  and  the  executor  upon  the  basis  of 
which  the  former  made  the  purchase. 

The  situation  was  anomalous.  The  decedent  died  in  1892, 
and  at  the  end  of  four  years  tlie  estate  was  not  only  unsettled, 
but  the  executor  did  not  seem  to  know,  certainly  has  not  shown, 
what  its  real  condition  was.  On  the  contrary  his  management 
exhibits  great  irregularity.  He  has  intermeddled  with  the 
real  estate  and  collected  rents,  etc.,  from  it,  for  which  he  has 
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not  accounted.  The  charge  that  he  permitted  debts  of  the 
estate  bearing  interest  to  run  on  while  ayailable  assets  to  pay 
them  remained,  without  effort  to  collect  and  apply  them,  appears 
to  be  backed  by  substantial  evidence ;  and  his  apparent  settle- 
ment with  Scott,  the  purchaser  of  the  seventy-three  acre  farm, 
as  shown  in  the  memorandum  of  May  15, 1895  (called  exhibit  C), 
allows  Scott  interest  on  his  half  of  the  mortgage,  but  charges 
him  no  interest  on  the  unpaid  purchase  money.  All  these  mat- 
ters may  be  susceptible  of  full  and  satisfactory  explanation,  but 
it  should  be  given  as  the  first  step  toward  the  proper  extrication 
of  the  estate  out  of  its  present  disorderly  condition. 

Prior  to  the  sale  in  Aug^t,  1895,  the  appellant  had  become 
interested  in  the  estate  by  purchase  of  the  shares  of  the  heirs, 
and  in  order  to  hasten  the  relief  of  the  land  from  the  decedent's 
debts  which  were  a  charge  upon  it,  he  had  paid  some  of  them 
himself,  and  had  made  a  partial  settlement  with  the  executor, 
as  shown  by  the  memorandum  of  May  8, 1895  (exhibit  B).  In 
this  situation  of  affairs  the  sale  of  the  home  farm  came  on  to 
be  made,  and  on  July  30,  1895,  appellant  and  the  executor 
entered  into  an  agreement  which  is  the  substantial  basis  on 
which  this  controversy  turns.  By  it,  if  appellant  should  become 
the  purchaser,  the  accounts  assigned  to  him  by  the  exiecutor  in 
the  memorandum  of  Maly  8, 1895,  ^^  as  well  as  the  accounts 
against  said  estate  heretofore  paid  by  said  Stevenson,  shall  be 
deducted  from  the  amount  of  purchase  money,'*  etc.  The 
learned  judge  below  was  of  opinion  that  this  was  a  private 
arrangement  between  the  executor  and  the  purchaser,  which 
the  court  could  not  recognize  after  the  confirmation  of  the  sale 
upon  its  expressed  terms,  and  also  that  the  rents  or  other  moneys 
collected  by  the  executor  from  the  real  estate  could  not  be  con- 
sidered in  this  proceeding.  In  the  regular  and  orderly  course 
of  administration  he  would  undoubtedly  be  right,  but  this  pro- 
ceeding was  not  in  the  regular  and  orderly  course.  Appellant 
as  assignee  of  the  heirs  had  a  claim  against  the  executor  for 
rents,  etc.  and  he  was  also  a  creditor  of  the  estate  by  subroga- 
tion to  the  claims  against  it,  which  he  had  paid.  If  the  execu- 
tor had  settled  with  appellant  before  the  sale,  there  could  be 
no  question  of  his  right  to  do  so,  although  the  claims  were 
partly  against  him  as  an  individual  and  partly  in  his  capacity 
as  executor.     But  the  parties  chose  to  postpone  the  settlement 
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until  after  the  sale,  and  then  to  settle  the  balance  on  whichevei 
side  it  should  appear.  If  fairly  and  honestly  done  there  was 
nothing  unlawful  in  this,  and  it  does  not  appear  that  anyone  is 
injured  by  it.  It  is  not  shown  that  there  are  any  debts  of  the 
estate  except  possibly  a  balance  on  the  mortgage  which  will  be 
referred  to  later,  nor  that  if  there  are  any  such  debts  that  the 
executor  has  not  funds  in  his  hands  to  pay  them.  There  is  no 
one  before  the  court  complaining  either  as  heir,  devisee,  distrib- 
utee or  creditor.  So  far  as  appears  the  only  matters  to  be 
adjusted  are  the  items  of  the  account  between  the  executor  and 
the  appellant  in  his  threefold  relation  of  assignee  of  the  heirs, 
creditor  of  the  estate,  and  purchaser  at  the  sale.  The  executor 
mingled  all  these  items  in  the  agreement  of  July  30, 1895,  and 
on  the  basis  of  that  agreement  appellant  became  the  purchaser. 
Equity  requires  that  as  a  first  step,  before  any  payment  is  de- 
manded from  him,  it  should  be  shown  that  there  is  a  balance 
on  that  account  against  him.  The  executor  should  be  required 
to  state  a  full  account  of  all  his  dealings  with  the  estate,  real 
and  personal,  and  of  all  outstanding  debts,  etc.  The  court  will 
then  have  before  it  the  information  necessary  to  make  a  final 
settlement  of  the  whole  matter. 

One  matter  left  in  especially  imsatisfactoiy  shape  is  the  mort- 
gage to  the  New  York  Mutual  Life  Insurance  Co.  Scott  claims 
to  be  the  owner  by  assignment  of  one  half,  and  the  executor 
and  his  brother  owners  of  the  other  half,  but  the  assignment  has 
not  been  put  on  record,  nor  so  far  as  appears  has  it  even  been 
produced  on  call,  and  on  proper  occasion.  This  appears  not 
only  from  the  testimony  of  appellant,  but  also  of  Mr.  McCracken 
who  represented  parties  willing  to  make  a  loan  on  the  property 
if  the  title  could  be  relieved  from  the  lien  of  this  mortgage. 
It  is  the  duty  of  the  executor  before  calling  on  the  appellant 
for  payment  of  the  purchase  money  to  clear  up  the  apparent 
mystery  surrounding  this  mortgage.  Appellant  claims  that  the 
present  owners  are  estopped  by  their  declaration  at  the  sale  that 
the  mortgage  was  paid  and  would  be  satisfied,  though  we  have 
not  found  any  adequate  explanation,  if  this  was  so,  why  appel- 
lant agreed  to  recognize  the  mortgage,  as  an  existing  incum- 
brance, in  the  memorandum  of  May  15, 1895.  But  in  any  case 
the  executor  owes  the  appellant,  as  purchaser  of  the  property, 
the  duty  of  having  the  mortgage  satisfied,  if  paid,  or  if  not^  of 
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haying  the  assignmente  put  of  record,  and  the  balance  due 
definitely  ascertained. 

So  much  of  the  decree  as  refuses  to  rescind  the  confirmation 
of  the  sale  is  affirmed.  But  the  rest  of  the  decree  is  reversed, 
and  it  is  ordered  that  no  payment  be  required  from  appellant 
until  it  shall  appear  by  the  executor's  account,  made  up  in 
accordance  with  this  opinion,  that  a  balance  is  due  by  appellant. 
Costs  of  this  appeal  to  be  paid  by  the  executor,  appellee,  but 
without  prejudice  to  his  right  to  be  repaid  out  of  the  moneys 
of  the  estate,  if  upon  final  hearing  and  decree,  such  repayment 
shall  appear  to  be  just  and  equitable. 


A.  H.  Sprowls  V.  Morris  Township,  Appellant. 

[Harked  to  be  reported.] 

Negligence — ContribiUory  negligence — Sudden  danger — Roads. 

A  person  who  is  suddenly  placed  in  a  position  of  danger  by  the  negli 
gent  act  of  another  is  not  responsible  for  an  error  of  judgment  committed 
in  an  attempt  to  extricate  himself  whereby  he  incurred  another  danger, 
without  negligence  of  his  own. 

In  an  action  against  a  township  to  recover  damages  for  personal  injuries 
by  falling  over  an  embankment  on  the  side  of  an  unguarded  public  road, 
it  appeared  that  at  the  point  where  the  accident  occurred  the  road  was 
only  ten  feet  wide.  On  the  upper  side  was  a  steep,  inaccessible  bank, 
and  on  the  lower  side  a  steep  declivity  down  a  bank  fourteen  feet  on  its 
slope,  and  ten  to  twelve  feet  in  perpendicular  depth.  At  the  foot  of  the 
bank  was  a  sunken  space  or  gutter  two  and  one  half  feet  in  width,  and 
immediately  beyond,  the  bed  of  a  railroad  track,  the  nearest  rail  being 
about  four  feet  from  the  foot  of  the  bank.  The  road  inclined  upwards 
toward  the  brow  or  knoll  a  short  distance,  beyond  which  the  plaintiff  said 
he  could  not  see  the  road.  According  to  plaintiffs  own  testimony,  when 
he  reached  this  point  in  the  road  he  saw  a  train  approaching  him  about  six 
hundred  and  eighty  feet  distant.  The  train  was  running  at  the  rate  of 
fifteen  miles  an  hour,  and  it  would  have  reached  his  position  in  about 
thirty-five  seconds  from  the  time  he  first  saw  it.  Plaintifi^s  horse  took 
fright,  and  plaintiff  was  carried  over  and  down  the  embankment  and 
injured.  Plaintiff  testified  that  under  the  circumstances  he  thought  at  the 
time  that  it  was  best  for  him  to  stay  in  his  buggy  and  try  to  control  his 
horse,  keep  him  in  motion,  and  gain  a  better  position,  if  there  was  such, 
on  the  other  side  of  the  knoll.  Held,  (1)  that  the  question  whether 
the  plaintiff  exercised  the  care  and  caution  that  a  reasonably  prudent  and 
cautious  man  would  have  done  under  the  circumstances  was  for  the  jury ; 
^2)  that  a  verdict  and  judgment  for  plaintiff  should  be  sustained. 
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Argued  Oct.  20, 1896.  Appeal,  No.  134,  Oct.  T.,  1896,  by 
defendant,  from  judgment  of  C.  P.  Washington  Co.,  Feb.  T., 
1896,  No.  83,  on  verdict  for  plaintiff.  Before  Green,  Wil- 
liams, McCoLLXJM,  MrrcHBLL,  Dean  and  Fell,  JJ.  Af- 
firmed. 

Trespass  for  personal  injuries.    Before  McIlvaine,  P.  J. 

At  the  trial  it  appeared  that  plaintiff  was  injured  on  Septem- 
ber 18, 1895,  by  falling  over  an  embankment  at  an  unguarded 
point  on  the  public  road  in  Morris  township.  Plaintiff  was  not 
acquainted  with  the  road  where  the  accident  occurred.  The 
description  of  the  road  and  the  circumstances  of  the  accident, 
together  with  the  material  portion  of  plaintiffs  testimony  are 
given  in  the  opinion  of  the  Supreme  Court. 

The  court  charged  in  part  as  follows : 

[On  the  morning  of  September  18, 1895,  the  plaintiff,  who 
for  the  last  five  or  six  years  has  been  a  resident  of  Elgin,  Illinois, 
left  his  mother's  home  in  West  Finley  township  in  this  county 
to  go  to  Clarktown.  He  had  been  to  Ringland's  Grove  on  some 
previous  occasion  and  knew  the  road  that  far,  but  from  that 
point  to  Clarktown,  he  was  unacquainted  with  the  public  roads. 
He  was  told  that  when  he  got  to  Ringland's  Grove  he  had  only 
to  follow  the  road  down  Ten  Mile  creek  and  he  would  reach 
the  place  of  his  destination.  He  passed  Ringland's  Grove  and 
reached  H.  H.  Conger's  house  about  eleven  o'clock  in  the  fore- 
noon ;  at  this  point  he  struck  the  west  end  of  this  ten  or  twelve 
hundred  feet  of  road  which  runs  parallel  to  the  railroad  track. 
After  he  passed  Conger's  house,  and  was  on  the  rise  going  up 
towards  this  knoll,  he  saw  the  train  down  the  track  at  a  point 
six  hundred  and  fifty  feet  west  of  tiie  crossing ;  he  went  on, 
reaching  the  knoll  about  the  same  time  that  the  engine  of  the 
train  reached  a  point  directly  opposite  to  the  knoll ;  he  going 
east,  and  the  train  coming  west.  His  horse  frightened  and 
attempting  to  turn,  went  down  over  the  slope,  taking  the  buggy 
with  him.  The  plaintiff  was  thrown  out,  and  alighted  at  tiie  side 
of  the  railroad  track,  under  the  baggage  car,  (the  train  still  in 
motion).  Part  of  the  baggage  car  and  two  other  cars  that  were 
attached  passed  over  his  body  as  he  lay  along  side  of  the  north 
rail  of  the  track,  and  one  of  the  wheels  ran  over  his  foot  and 
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crushed  it,  and  he  was  bruised  in  front  and  on  the  right  shoulder 
and  breast.  The  train  was  stopped ;  he  was  taken  to  Waynes- 
burg,  had  his  foot  amputated — all  but  the  heel  was  cut  off. 

Now,  gentlemen,  you  will  take  the  testimony  in  this  case 
and  find  the  facts.  What  are  the  facts  touching  the  condition 
of  this  road ;  Second,  what  are  the  facts  touching  the  condition 
of  the  plaintiff,  and  the  manner  in  which  this  accident  occurred? 
I  have  referred  only  in  a  general  way  to  the  condition  of  the 
road,  and  the  manner  in  which  the  accident  happened,  because 
the  witnesses  do  not  agree  in  all  particulars,  and  it  is  for  you,  and 
not  for  the  court,  to  say  what  the  exact  facts  proved  are.]  [2] 

[Second,  as  to  the  plaintiff's  conduct :  the  plaintiff  claims 
tliat  he  was  unacquainted  with  the  road ;  that  when  he  first 
saw  the  train,  he  saw  this  knoll  a  hundred  feet  or  more  ahead 
of  him,  but  that  he  could  not  see  the  public  road  beyond  that 
point,  and  being  a  stranger,  did  not  know  what  lay  beyond, 
but  thought  perhaps  it  might  be  wider,  or  that  it  turned  off 
further  from  the  railroad,  and  in  place  of  getting  out  he  drove 
on,  hoping  to  get  to  a  safe  place ;  that  when  he  got  to  the  top  of 
the  knoll  he  found  the  road  as  it  has  been  described  here ;  and 
that  when  the  train  was  almost  up  to  a  point  opposite  to  him, 
his  horse  scared  and  became  unmanageable  and  went  over  tlie 
bank.  He  claims  from  the  time  he  first  saw  the  train  he  exer- 
cised his  best  judgment  in  an  attempt  to  pass  the  train,  fully 
realizing  all  the  while  that  he  was  in  a  dangerous  place.  The 
defendant  claims  that  the  plaintiff  should  have  gotten  out  of  his 
buggy ;  that  he  had  plenty  of  time  to  do  so ;  that  he  voluntarily 
stopped  his  horse  and  remained  in  the  buggy  and  took  the 
risk.]  [3] 

Defendant's  points  and  answers  thereto  among  others  were  as 
follows : 

5.  If  the  jury  find  from  the  evidence  that  the  plaintiff  stopped 
his  horse  on  this  bank,  and  remained  seated  in  his  buggy  while 
the  train  approached  him ;  that  the  condition  of  the  road  and 
bank  below  was  such  as  would  have  indicated  to  a  man  of  ordi- 
nary care  and  prudence  that  there  was  danger  of  injury  if  he 
remained  in  the  buggy,  and  that  if  he  had  alighted  from  the 
buggy  when  he  saw  the  train  approaching  he  would  have  saved 
himself  from  the  injury  received,  but  that  instead  of  alighting 
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from  the  buggy  he  remained  seated  until  his  horse  took  fright, 
then  the  plaintiff  was  guilty  of  contributory  negligence,  and  the 
verdict  must  be  for  the  defendant.  AnBwer :  That  is  affirmed ; 
but  we  leave  it  to  you,  gentlemen,  to  determine  what  the  con- 
duct of  an  ordinarily  careful  and  prudent  man  under  the  sur- 
rounding circumstances  would  have  been.  [6] 

6.  Under  all  the  evidence  the  verdict  must  be  for  the  defend- 
ant.    Annwer:  Refused.  [6] 

Verdict  and  judgment  for  plaintiff  for  $5,700.  Defendant 
appealed. 

ErrorB  assigned  were  (2,  3,  5,  6)  above  instructions,  quoting 
them;  (4)  that  the  charge  was  unfair  and  misleading. 

R,  W.  Irwin^  with  him  M.  L,  A,  and  jB.  E.  McCracken  and 
«7.  Q,  McCKffin^  for  appellant. — The  charge  was  inadequate: 
Herstine  v.  Lehigh  Valley  R.  R.,  151  Pa.  244 ;  Burke  v.  Max- 
well, 81  Pa.  189 ;  Reichenbach  v.  Ruddach,  127  Pa.  564 ;  Nie- 
man  v.  Ward,  1  W.  &  S.  68 ;  Parker  v.  Donaldson,  6  W.  &  S. 
137;  Heilbrumer  &  Co.  v.  Waite,  51  Pa.  259;  R.  R.  Co.  v. 
Brandtmaier,  113  Pa.  610 ;  Bisbing  v.  Bank,  98  Pa.  79;  Geh- 
man  v.  Erdman,  105  Pa.  371 ;  Reber  v.  Herring,  115  Pa.  599 ; 
Tietz  V.  Phila.  Traction  Co.,  169  Pa.  516. 

Plaintiff  states  that  when  he  first  saw  the  train  he  realized 
that  he  was  in  a  dangerous  place.  He  had  plenty  of  time  to 
act,  and  it  was  his  plain  duty  to  have  gotten  out  of  his  buggy. 
If,  instead  of  doing  this,  he  continued  moving  on,  although  he 
knew  that  eveiy  moment  his  danger  was  increasing,  he  was 
guilty  of  the  grossest  negligence,  and  has  no  just  claim  upon 
Morris  township  for  the  consequences  of  his  rashness :  Eeeley 
V.  Shanley,  140  Pa.  213. 

Albert  S.  Sprowhy  with  him  J,  M.  Sprowh^  for  appellee. — A 
corporation  which  is  bound  to  keep  its  highway  in  repair  and 
safe  condition  is  liable  for  an  injury  caused  by  its  neglect  to  do 
so,  and  it  is  immaterial  whether  tiie  neglect  was  willful  or 
otherwise :  Norristown  v.  Moyer,  67  Pa.  855 ;  Erie  v.  Schwingle, 
22  Pa.  384. 

The  charge  was  sufficient:  Connor  v.  Traction  Co.,  178  Pa. 
602:  Schum  v.  P.  R.  R.,  107  Pa.  11 ;  Brookville  Boro.  v.  At- 
thurs,  152  Pa.  838. 
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When  a  person  has  been  put  in  sudden  peril  by  the  negligent 
act  of  another  and,  in  an  instinctive  effort  to  escape  from  the 
peril,  falls  upon  another  peril,  it  is  immaterial  whether  undei 
different  circumstances  he  might  and  ought  to  have  seen  and 
avoided  the  latter  danger:  Aiken  v.  P.  R.  R.,  130  Pa.  380; 
R.  R.  Co.  V.  Rohrman,  13  W.  N.  C.  258;  PhUa.  &  Reading 
R.  R.  V.  HummeU,  44  Pa.  379. 

Opinion  by  Mb.  Justice  Gbbbn,  January  4, 1897 : 
It  was  testified  on  the  trial,  and  not  disputed  that  the  train 
on  the  railroad  was  running  at  the  time  of  the  accident  at  a  rate 
of  about  fifteen  miles  an  hour.  This  would  require  about  four 
minutes  to  a  mile,  or  one  minute  to  a  quarter  of  a  mile.  Accord- 
ing to  the  plaintiff's  testimony  the  point  at  which  he  first  saw 
the  approaching  train  was,  as  ascertained  by  subsequent  meas- 
urement^ about  six  hundred  and  eighty  feet  distant  from  the 
train.  At  the  rate  of  speed  at  which  the  train  was  moving  it 
would  have  reached  his  position  in  about  thirty-five  seconds 
from  the  time  he  first  saw  it.  He  had  that  much  time  only  to 
consider  his  position  and  his  surroundings,  and  to  determine 
wjat  it  was  best  for  him  to  do.  The  road  was  very  narrow,  not 
more  than  ten  feet  in  width.  On  one  side  was  a  steep,  inacces- 
sible bank,  and  on  the  other  a  steep  declivity  down  a  bank 
fourteen  feet  on  its  slope,  and  ten  to  twelve  feet  in  perpendicular 
depth.  At  the  foot  of  the  bank  was  a  sunken  space  or  gutter 
two  and  a  half  feet  in  width,  and  then  the  bed  of  the  railroad 
track,  the  nearest  rail  being  about  four  feet  from  the  foot  of  the 
bank.  The  road  inclined  upward  towardil  the  brow  or  knoll  a 
short  distance,  beyond  which  the  plaintiff  said  he  could  not  see 
the  road.  What  was  he  to  do  ?  It  is  very  evident  that  he 
would  not  have  time  to  turn  aroT;^d,  even  if  there  was  space 
enough  to  do  so,  and  it  is  impossible  to  tell  whether  if  he  did, 
he  would  be  in  any  safer  condition  than  if  he  continued  to  face 
the  train.  Should  he  jump  from  the  carriage  and  endeavor  to 
reach  the  horse's  head?  Or  should  he  remain  in  the  carriage 
and  endeavor  by  keeping  the  horse  in  motion  facing  the  train, 
to  control  his  movements  so  as  to  get  him  past  the  moment  of 
danger?  This  is  the  plaintiff's  own  account  of  his  mental 
operation  at  the  moment  of  the  crisis :  ^^  I  looked  down  and 
saw  the  train  coming  on  me ;  well  the  train  was  coming  right 
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direct  to  me ;  I  couldn't  make  any  estimate  of  the  rate  of  speed 
the  train  was  running ;  I  glanced  the  minute  I  saw  the  train,  I 
glanced  down  at  the  railroad  track  and  saw  I  was  very  close  to 
the  railroad ;  there  was  no  barricade  between  me  and  the  rail- 
road at  that  point,  simply  the  bank  down  to  the  railroad,  and 
I  couldn't  see  up  over  this  road  to  see  what  the  condition  of  the 
road  was  on  the  other  side,  and  I  thought  the  best  thing  for  me 
to  do  at  that  point  was  to  try  to  make  a  safe  point  and  get  over 
this  knoll,  and  perhaps  I  would  find  the  road  on  the  other  side 
of  the  knoll  in  better  condition  than  it  was  on  this  side;  these 
trees  obstructed  my  view,  and  the  height  of  the  knoll  prevented 
me  from  seeing  over  the  knoll.  Q.  Then  you  kept  driving 
straight  on  ?  Well,  I  was  very  close  to  the  edge  of  the  road,  and 
the  road  being  narrow  at  that  point,  and  it  was  a  hot  day,  and 
I  had  the  top  of  the  buggy  up,  and  the  road  was  narrow  as  I 
told  you,  and  I  took  into  consideration,  first,  of  giving  a  leap, 
springing  out  of  the  buggy,  but  the  train  approaching  I  didn't 
feel  I  had  time  to  jump  out  of  the  buggy  there  and  get  to  my 
horse  in  time  to  hold  it ;  the  road  being  narrow,  I  was  afraid  if 
I  gave  a  jump  there  I  might  go  clear  over,  from  the  fact  of  the 
little  room  from  where  the  wheel  stood  until  you  came  to  the 
bank ;  and  under  these  conditions  I  thought  it  was  the  best 
thing  to  stay  in  the  buggy  and  try  to  control  my  horse,  and  keep 
him  in  motion,  and  gain  a  better  position,  if  there  was  such,  on 
the  other  side  of  the  knoll." 

This  was  what  the  plaintiff  thought,  in  view  of  the  exigencies 
of  the  situation,  it  was  the  best  thing  for  him  to  do.  Conced- 
ing for  the  moment  that  he  was  responsible  for  the  correctness 
of  his  judgment  in  such  an  emergency,  who  is  to  decide  the 
question  as  to  what  he  ought  to  do?  Certainly  not  the  court. 
In  no  aspect  was  it  a  question  of  law  for  the  court,  and  it 
would  have  been  the  gravest  error  for  the  court  to  have  with- 
drawn the  case  from  the  jury,  as  was  asked  by  the  defendant's 
sixth  point.  Beyond  all  question  it  was  for  the  jury  solely  to 
determine  upon  the  propriety  of  the  plaintiff's  action,  and  the 
court  left  it  to  the  jury  in  these  words,  "  Now,  gentiemen,  you 
will  find  the  facts  on  this  branch  of  the  case :  what  are  they 
under  the  testimony ;  and  then  determine  the  question,  after 
you  have  found  the  facts,  did  the  plaintiff  exercise  the  care  and 
caution  that  a  reasonably  prudent  and  cautious  man  would  have 
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done,  taking  into  consideration  all  the  surrounding  circum- 
stances in  which  he  was  called  to  act."  Is  there  any  error  in 
this  ?  Most  assuredly  not.  It  was  the  exclusive  province  of  the 
jury  to  determine  this  question,  and  the  absolute  duty  of  the 
court  to  submit  it  to  them.  The  learned  judge  in  a  previous 
part  of  the  charge  had  plainly  and  distinctly  instructed  the  jury 
that  if  the  plaintiflf  had  done  anything  which  an  ordinarily  care- 
ful and  prudent  man  would  not  have  done,  and  thereby  contrib- 
uted to  his  injuiy,  he  could  not  recover,  and  he  fully  explained 
the  meaning  of  contributory  negligence,  and  how  the  rule  on 
that  subject  should  be  applied  to  the  facts  of  the  case.  He 
also  aflBirmed  without  qualification  the  defendant's  second,  third 
and  fourth  points,  which  propounded  the  subject  of  contributory 
negligence  in  the  same  manner,  and  committed  the  whole  ques- 
tion to  the  jury,  as  he  was  requested  to  do  by  those  points. 

There  is  no  other  view  of  the  matter  which  it  was  possible  to 
take.  The  contradictions  in  the  testimony,  which  are  far  more 
seeming  than  real,  do  not  at  all  affect  the  question.  The  plain- 
tiff was  entitled  to  be  heard  upon  his  own  statement  of  the 
facts,  although  there  was  conflicting  testimony,  and  he  had  the 
right  to  have  the  jury  determine  what  the  actual  facts  were. 
Having  carefully  read  the  whole  of  the  testimony  which  the 
defendant  urges  as  highly  contradictory  of  the  plaintiff's  tes- 
timony, we  are  bound  to  say  we  do  not  so  regard  it  in  any 
important  sense.  Some  of  it  is  corroborative,  and  that  which  is 
contradictory  is  in  matters  of  detail  that  have  no  important 
bearing  upon  the  plaintiff's  right  of  recovery.  Even  if  there 
was  doubt  as  to  this  branch  of  the  case  the  plaintiff  would  be 
still  entitled  to  the  benefit  of  the  rule,  that  a  man  who  is  sud- 
denly placed  in  a  position  of  danger  by  the  negligent  act  of 
another,  is  not  responsible  for  an  error  of  judgment  committed 
in  an  attempt  to  extricate  himself,  if  he  incurred  another  dan- 
ger without  negligence  of  his  own :  Aiken  v.  Pa.  R.  R.  Co., 
130  Pa.  380;  R.  R.  Co.  v.  Rolirman,  13  W.  N.  C.  258;  Vallo 
v.  U.  S.  Express  Co.,  147  Pa.  404.  In  the  latter  case  the  doc- 
trine is  thus  expressed  :  *'  When  a  person  has  been  put  in  sud- 
den peril  by  the  negligent  act  of  another,  and  in  an  instinctive 
effort  to  escape  from  that  peril  falls  upon  another  peril,  it  is 
immaterial  whether  under  different  circumstances  he  might  and 
Vol.  CLXxrx— 15 
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ought  to  have  seen  the  latter  danger."     The  first  assignment  is 
entirely  without  merit  and  is  dismissed. 

In  the  second,  third  and  fourth  assignments  complaint  is 
made  that  the  charge  was  unfair  in  presenting  the  plaintiffs  side 
of  the  case,  and  in  omitting  to  present  that  of  the  defendant. 
After  a  most  careful  and  painstaking  examination  of  the  whole 
of  the  testimony  with  reference  to  this  contention,  we  are  con- 
strained to  say  that  we  think  it  unfounded.  The  court  did  not 
pretend  to  discuss  the  testimony  in  detail,  or  even  to  state  it. 
The  matter  of  the  second  assignment  is  a  mere  general  nan-ative 
of  the  leading  prominent  facts  of  the  case,  for  the  information 
of  the  jury,  and  we  cannot  see  any  departure  in  it  from  the  man- 
ifest facts  as  testified  to  by  the  witnesses  on  both  sides.  The 
matter  complained  of  in  the  third  assignment  is  only  a  state- 
ment of  what  the  plaintiff  claimed,  and  it  also  stated  the  mate- 
rial claim  of  the  defendant,  to  wit,  that  the  plaintiff  should  have 
left  the  buggy ;  that  he  had  plenty  of  time  to  do  so,  whereas  he 
remained  in  the  buggy  and  took  the  risk  of  doing  so.  All  of 
this  the  court  fairly  left  to  the  jury.  While  the  court  did  not 
present  the  testimony  of  the  defendant  in  detail,  the  same  was 
true  as  to  the  testimony  of  the  plaintiff,  and  we  cannot  discover 
any  lack  of  fairness  or  impartiality  towards  the  defendant  in  the 
entire  charge.     These  assignments  are  not  sustained. 

The  fifth  assignment  is  still  more  trivial.  The  fifth  point  of 
the  defendant  was  af&rmed  as  it  stood,  which  was  more  than  the 
defendant  was  .entitled  to,  because  it  asked  a  binding  instruc- 
tion without  considering  the  effects  of  the  plaintiff's  act  in  a 
sudden  emergency,  and  when  the  court  added  the  qualification 
that  the  jury  should  determine  what  would  be  the  conduct  of 
an  ordinarily  prudent  and  careful  man  in  view  of  all  the  circum- 
stances, he  merely  repeated  what  was  the  undoubted  law  of  the 
case.  The  point  should  not  have  been  aflSrmed  absolutely,  be- 
cause it  did  not  necessarily  follow  that  the  plaintiff  could  not 
recover  although  he  remained  in  the  buggy.  Although  he  may 
have  committed  an  error  of  judgment  in  doing  so,  the  emergency 
wiis  too  sudden,  and  too  extreme  in  its  possible  consequences, 
and  the  time  for  deliberation  was  entirely  too  short,  to  charge 
the  plaintiff  with  the  consequences  of  a  mistaken  judgment. 
Yet  the  court  did  affirm  the  point,  with  the  qualification  only 
tliat  the  plaintiff's  conduct  in  leaving  the  buggy  was  such  a£ 
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would  have  been  the  act  of  an  ordinarily  prudent  person.  In 
the  abstract  this  was  not  erroneous,  and  the  defendant  was  not 
entitled  to  an  unqualified  affirmance  of  the  point. 

The  questions  of  negligence  on  the  part  of  the  township  and 
contributory  negligence  on  the  part  of  the  plaintiff,  were  care- 
fully explained,  and  correctly  submitted  to  the  jury,  who  found 
in  favor  of  the  plaintiff.  In  our  judgment  the  verdict  was 
entirely  warranted  by  the  testimony. 

Judgment  affirmed. 


John  C.  Davidson  v.  The  Lake  Shore  &  Michigan  South- 
em  Railway  Company,  lessee  of  the  Jamestown  & 
Franklin  Railroad  Company,  Appellant. 

Negligence — CorUxibtdory  negligence — Province  of  court  and  jury. 

While  the  rule  will  not  bo  relaxed  which  requires  a  traveler  when 
approaching  a  railroad  crossing  to  **  stop,  look  and  listen/*  nor  the  cases 
departed  from  which  hold  that  one  who  goes  in  front  of  a  moying  train 
which  he  has  ample  oppoitunity  to  see  and  hear  and  avoid,  may  ordina- 
rily be  held  guilty  of  contributoiy  negligence  as  matter  of  law ;  yet  when 
the  facts  are  not  clear  and  simple,  and  where  the  existence  of  contributory 
negligence  depends  upon  inferences  to  be  drawn  from  the  evidence,  the 
question  must  go  to  the  jury  for  decision. 

Negligence  —  Railroads — Grade-crossing — '*  Stop,  look  and  listen''^— 
Province  of  court  and  jury. 

In  an  action  against  a  railroad  company  to  recover  damages  for  per- 
sonal injuries  suffered  by  the  plaintiff  by  a  collision  of  his  wagon  and  a 
train  of  the  defendant,  the  evidence  tended  to  show  that  at  the  place  of 
the  accident  defendant's  railroad  was  paralleled  by  another  railroad  about 
one  hundred  feet  to  the  south.  Plaintiff  stopped,  and  while  waiting  and 
listening  he  heard  a  train  whistle.  He  then  waited  for  the  train  to  come 
in  sight  so  that  he  might  know  upon  which  of  the  lines  of  railroad  it  was 
approaching.  He  saw  that  it  was  on  the  other  railroad  than  that  of  the 
defendant,  and  after  waiting  until  it  was  out  of  the  way  he  dntve  on  de- 
fendant's track,  and  was  struck  by  a  train  coming  from  the  opposite 
direction.  This  train  approached  the  crossing  without  signal  by  whistle 
or  bell,  and  would  have  passed  over  so  much  of  the  track  as  is  visible 
from  the  crossing  in  a  little  less  than  thirty  seconds.  The  day  was  dark 
and  rainy,  and  the  noise  of  the  first  ti'ain  made  it  difficult  to  hear  the 
second  train.  Held,  that  the  question  of  plaintiflTs  contributory  negli- 
gence was  for  the  jury. 
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Argued  Oct  20, 1896.  Appeal,  No.  162,  Oct.  T.,  1896,  by 
defendant,  from  judgment  of  C.  P.  Venango  Co.,  on  verdict  for 
plaintiff.  Before  Gbebn,  Williams,  McCollum,  Mitohbll, 
Dean  and  Fell,  JJ.    Affirmed. 

Trespass  for  personal  injuries.     Before  Criswbll,  P.  J. 
The  case  was  previously  reported  in  171  Pa.  622. 
The  facts  appear  by  the  opinion  of  the  Supreme  court. 

Defendant's  eighth  point  and  answer  thereto  were  as  follows  : 
8.  That  under  all  the  evidence  the  verdict  must  be  for  the 
defendant.     Answer:  Refused.  [6] 

Verdict  and  judgment  for  plaintiff  for  $1,443.00.  Defend- 
ant appealed. 

Hrror  assigned  among  others  was  (6)  above  instruction,  quot- 
ing it. 

B,  H.  Osborne^  with  him  John  0.  McCalmont^  for  appellant, 
cited  on  tiie  question  of  contributory  negligence:  Myers  v. 
R.  R.,  150  Pa.  386 ;  Carroll  v.  R.  R.,  12  W.  N.  C.  348 ;  Marland 
V.  R.  R.,  123  Pa.  487 ;  P.  R.  R.  v.  Mooney,  126  Pa.  244;  Hauser 
V.  R.  R.,  147  Pa.  440 ;  Schmidt  v.  R.  R.,  149  Pa.  357 ;  Bey- 
non  V.  R.  R.,  168  Pa.  642 ;  Seamans  v.  R.  R.,  174  Pa.  421 ; 
Martin  v.  R.  R.,  176  Pa.  444  ;  Holden  v.  R.  R.,  169  Pa.  1 ;  Gray 
V.  R.  R.,  172  Pa.  383;  SulUvanv.R.  R.,  175  Pa.  361 ;  Hughes 
V.  D.  &  H.  Canal  Co.,  176  Pa.  264. 

J.  H.  Osmer^  with  him  A.  R.  Osmer  and  i\r.  F,  Osmer^  for  ap- 
pellee, cited  on  the  question  of  contributory  negligence :  Whit- 
man V.  Penna.  R.  R.,  156  Pa.  175;  Smith  v.  Bait.  &  Ohio  R. 
R.,  158  Pa.  82;  Ely  v.  Ry.,  158  Pa.  233;  Link  v.  R.  R.,  165 
Pa.  75 ;  Howett  v.  Phila.,  Wilmington  &  Bait.  R.  R.,  166  Pa. 
607 ;  Kohler  v.  P.  R.  R.,  135  Pa.  346 ;  Lerch  v.  Bard,  158  Pa. 
573 ;  Howard  Express  Co.  v.  Wile,  64  Pa.  201 ;  Citizens  Ry. 
V.  Foxley,  107  Pa.  537. 

Opinion  by  Mr.  Justice  Williams,  January  4, 1897  : 
This  case  was  before-  us  first  in  1895  on  the  appeal  of  the 
plaintiff  from   a  judgment   of  nonsuit.     The  question  then 
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raised  was  whether  npon  the  facts  disclosed  by  the  evidence 
the  question  of  the  plaintiff's  contributory  negligence  was  one 
of  law  for  the  court,  or  one  of  fact  for  the  jury.  We  held  it 
to  be  one  of  fact  for  the  jury,  and  sent  the  case  back  for  a  new 
trial,  in  order  that  the  question  might  be  properly  submitted  to 
them.  It  is  reported  in  171  Pa.  522.  Upon  the  new  trial  the 
learned  judge  submitted  this  question  of  contributory  negli- 
gence, with  suitable  instructions,  and  the  jury  has  found  against 
its  existence.  The  defendant  is  now  the  appellant  and  alleges 
that  the  evidence  upon  the  second  trial  was  such  as  would  have 
justified  peremptory  instructions  in  favor  of  the  defendant. 
We  are  unable  to  see  that  the  evidence  is  in  any  material 
respect  changed  upon  the  second  trial.  It  shows  the  position 
of  the  dirt  road  with  reference  to  the  river,  and  the  existence  of 
two  parallel  lines  of  railroad  running  near  each  other  between 
the  road  and  the  river,  and  crossed  by  the  road  at  the  place  of 
the  accident. 

It  shows  that  upon  approaching  the  crossing  the  plaintiff 
complied  fully  witii  the  rule  which  required  him  to  stop,  look 
and  listen  before  attempting  to  cross ;  and  that  while  waiting 
and  listening  he  heard  a  train  whistie.  He  then  waited  for  the 
train  to  come  in  sight,  so  that  he  might  know  upon  which  of 
the  lines  of  railroad  it  was  approaching.  It  came  presentiy 
into  view  and  proved  to  be  upon  the  lower  of  the  railroads. 
He  continued  waiting  until  it  should  pass,  and  when  it  was  out 
of  the  way  he  says  he  looked  up  and  down  the  defendant's 
road,  which  was  tiiat  nearest  to  him,  and  seeing  nothing,  moved 
on  to  make  the  crossing.  The  noise  of  the  receding  train  was 
considerable,  so  that  the  approach  of  a  train  upon  the  nearer 
road  might  not  have  been  distinguishable.  While  in  the  act 
of  crossing  he  was  struck  by  the  defendant,  whose  train,  com- 
ing from  tiie  opposite  direction,  approached  without  signal  by 
whistie  or  bell,  and  would  have  passed  over  so  much  of  the 
track  as  was  visible  from  the  crossing  in  a  littie  less  than  thirty 
seconds.  The  alleged  contributory  negligence  consisted  in  the 
fact  that  the  plaintiff  was  hurt  by  a  train  which,  if  his  atten- 
tion had  been  whoUy  given  to  looking  in  one  direction  for  it, 
he  might  have  seen.  It  is  not  alleged  that  he  failed  to  stop 
and  look  and  listen ;  nor  that  hearing  a  signal  whistie  he  failed 
to  wait  for  the  train  to  approach  and  pass  the  crossing.    After 
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this  was  over  he  says  he  looked  up  and  down  the  defendant's 
road  and,  seeing  nothing  and  hearing  nothing,  started  forward, 
If  this  testimony  was  believed  it  showed  an  honest  effort  to 
avoid  danger.  The  jury  had  the  right  to  consider  all  the  cir- 
cumstances. The  day  was  dark  and  rainy.  The  plaintiff  had 
waited  for  a  train  to  pass  the  crossing  which  was  yet  in  full 
view  when  he  started  forward.  The  two  railroads  were  not 
over  one  hundred  feet  from  each  other.  The  noise  of  a  pass- 
ing train  upon  one  of  them  would  naturally  drown  that  of  a 
remoter  train  upon  the  other.  The  time  required  for  the  com- 
ing train  to  reach  the  crossing  after  it  came  within  the  line  of 
vision  was  but  a  fraction  of  a  minute.  Some  attention  had 
necessarily  to  be  given  to  the  management  of  his  horse.  The 
effect  of  these  circumstances  and  the  question  whether  in  view 
of  them  the  plaintiff  failed  in  his  duty  to  the  defendant  or  to 
himself,  and  was  therefore  chargeable  with  contributory  negli- 
gence that  should  relieve  the  defendant  from  responsibility  for 
the  accident,  was  a  question  of  fact  to  be  determined  from 
the  testimony,  and  from  inferences  to  be  drawn  from  it.  In 
Myers  v.  the  Bait,  and  Oliio  Raiboad  Co.,  160  Pa.  386,  the 
facte  were  involved  in  no  doubt.  The  plaintiff  approached  a 
crossing  in  the  nighttime.  The  train  was  moving  at  a  slow 
rate  of  speed,  backwards,  with  a  headlight  on  the  car  nearest 
to  the  plaintiff.  This  headlight  was  in  full  view,  less  than  one 
hundred  feet  away  when  he  came  to  the  crossing,  and  lighting  up 
the  track  at  that  point,  and  all  nearby  objecte.  In  the  full  glare 
of  this  light  the  plaintiff  drove  upon  the  track  just  in  front  of  it. 
He  testified  that  on  approaching  the  crossing  he  had  stopped 
his  team  and  looked  up  and  down  the  railroad  and  listened,  but 
could  neither  see  nor  hear  the  train  whose  headlight  was  upon 
him,  and  whose  noise  could  be  heard  in  the  stillness  of  the 
early  morning  hour  for  a  long  distance.  This  statement  was 
absolutely  incredible ;  and  we  said  that  jurors  should  not  be 
left  to  find  that  to  be  true  which  was  against  the  universal 
experience  of  men,  and  which  no  one  of  them  could  believe  if 
told  to  him  as  an  individual.  When  this  case  was  before  us  in 
1895  we  endeavored  to  distinguish  the  cases  in  wliich  the  exist- 
ence of  contributory  negligence  has  been  held  to  be  a  question 
of  law,  from  those  in  which  it  had  been  held  to  be  a  question 
of  fact,  and  to  show  that  this  case  belonged  to  the  latter  class. 
We  do  not  intend  to  repeat  what  was  then  said. 
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We  are  not  disposed  to  relax  the  rule  that  requires  a  travelei 
when  approaching  a  railroad  crossing  to  stop,  look  and  listen ; 
nor  to  depart  from  the  long  roll  of  cases  in  which  we  have 
held  that  one  who  goes  in  front  of  a  moving  train  which  he  has 
ample  opportunity  to  see,  and  hear,  and  avoid,  must  ordinarily 
he  held  guilty  of  contributory  negligence  as  matter  of  law; 
but  when  the  facts  are  not  clear  and  simple,  and  where  the 
existence  of  contributory  negligence  depends  upon  inferences 
to  be  drawn  from  the  evidence,  the  question  must  go  to  the 
jury  for  decision.  The  assignments  of  error  are  overruled  a|id 
the  judgment  is  affirmed. 


Andrew  Brymer  et  al.  v.  Butler  Water  Company,  Ap- 
pellant. 

[Marked  to  be  reported.] 

Corporalions— Water  companies. 

The  ownerahip  of  property  by  a  corporation  is  as  absolute  and  compre- 
hensive  as  that  by  a  private  citizen.  It  includes  the  right  to  put  a  value 
upon  its  property,  and  to  determine  on  what  terms  it  will  part  with  it,  or 
supply  its  customers  with  the  commodity  in  which  it  deals,  in  the  same 
manner  that  an  individual  or  a  partnership  could  do.  But  as  the  corpora- 
tion derives  its  existence  and  its  powers  and  franchises  from  the  state,  it 
is  more  directly  accountable  to  the  state  than  a  natural  person  now  is, 
under  existing  laws,  for  the  exercise  of  good  faith  in  the  conduct  of  its 
business  and  for  the  reasonableness  of  its  charges. 

CorporaUom — WaUr  companies — Supervisory  potoer  of  courts — Acts  of 
April,  29,  1874  and  June  2,  1887. 

The  supervisory  power  over  water  companies  conferred  upon  the  courts 
by  the  acts  of  April  29,  1874,  P.  L.  95,  and  June  2,  1887,  P.  L.  311,  does 
not  justify  the  court  in  prepaiing  a  tariff  of  water  rents,  and  commanding 
a  corporation  to  furnish  water  to  the  public  at  the  rates  so  fixed,  as  thia 
would  involve  a  transfer  of  the  management  of  the  property  and  the  busi- 
ness of  a  solvent  corporation  from  its  owners  to  a  court  of  equity,  for  no 
other  reason  than  that  the  court  regarded  some  one  or  more  of  the  chargea 
made  by  the  company  as  too  high. 

Water  company — Reasonable  charges^Stock  issued  to  stockholders  in  lieu 
of  cash. 

Water  companies  are  entitled  to  a  rate  of  return,  if  their  property  will 
earn  it,  not  less  than  the  legal  rate  of  interest;  and  a  system  of  charges 
that  yields  no  more  income  than  is  fairly  required  to  maintain  the  plant. 
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pay  fixed  charges  and  operating  expenses,  provide  a  suitable  sinking  fund 
for  the  payment  of  debts,  and  pay  a  fair  profit  to  tlie  uvnera  of  the  prop- 
erty cannot  be  said  to  be  unreasonable,  and  will  be  sustained  by  the 
courts. 

In  determining  what  is  a  proper  charge  to  be  made  by  a  water  com- 
pany, and  in  ascertaining  for  that  purpose  the  amount  of  the  investment 
by  the  stockholders,  it  can  make  no  difference  that  money  earned  by  the 
corporation  and  in  a  position  to  be  distributed  by  a  dividend,  was  used  to 
pay  for  improvements,  and  that  stock  was  issued  in  lieu  of  cash  to  the 
stockholders.  In  such  a  case  it  is  not  necessary  that  the  money  should  be 
first  paid  to  the  stockholder,  and  then  returned  by  him  in  payment  for 
new  stock  issued  to  him. 

Water  companies — Power  of  courts  to  regulate  schedule  of  prices. 

A  water  company  was  enjoined  from  collecting  rents  until  it  should 
supply  water  to  its  customers  suitable  in  quality,  and  sufficient  in  quan- 
tity. The  compiiny  having  improved  its  sources  of  supply  presented  a 
petition  to  the  court  praying  that  it  might  be  permitted  to  collect  water 
rents  from  its  customei*s  in  accordance  with  a  schedule  presented  to  the 
court.  After  investigation  the  court  found  that  the  company  was  entitled 
to  charge  and  collect  water  rents,  but  it  refused  to  approve  the  schedule 
presented  by  the  company,  and  prepared  another  .schedule  which  it 
directed  the  company  to  follow.  Held,  (1)  that  the  court  had  no  power 
to  prepare  a  schedule  of  mtes,  and  enforce  its  observance  by  the  company ; 
(2)  that  it  was  the  duty  of  the  company  in  the  first  place  to  prepare  a 
schedule  of  rates,  and  if  a  customer  was  aggi'ieved  thereby  he  could  peti- 
tion the  court  and  have  the  rates  decreased  if  improper. 

Argued  Oct.  21,  1896.  Appeal,  No.  182,  Oct.  T.,  1896,  by 
defendant,  from  decree  of  C.  P.  Butler  Co.,  on  bill  in  equity. 
Before  Gbben,  Williams,  McCollum,  Mitchell,  Dean  and 
Fell,  JJ.    Reversed  in  part. 

.   Bill  in  equity  for  an  injunction. 

The  case  was  previously  reported  in  172  Pa.  489. 

From  the  record  it  appeared  that  on  March  9, 1896,  the  But- 
ler Water  Company  which  had  been  previously  enjoined  from 
collecting  water  rents,  presented  its  petition  to  the  court,  set- 
ting forth  that  it  had  obtained  a  new  supply  of  water  at  a  large 
expense,  and  praying  permission  to  charge  water  rents  in  accord- 
ance with  a  schedule  presented  to  the  court.  At  the  hearing 
upon  this  petition  the  company  presented  certain  requests  to 
the  court,  two  of  which  and  the  answers  thereto  are  as  follows : 

2.  The  schedule  of  new  rates  proposed  by  the  water  company 
and  submitted  to  the  court  is  reasonably  just  and  fair,  taking 
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into  consideration  the  investment  of  the  company,  its  necessary 
expenditores,  and  a  reasonable  sinking  fund  to  be  accumulated 
for  payment  of  its  debt  or  repair  of  its  plant.  Anmjoer:  That 
the  schedule  of  rates  made  by  the  court  is  reasonably  just  and 
equitable,  taking  into  consideration  the  actual  investment  of 
the  company,  its  necessary  expenditure  and  other  circumstances 
proper  for  consideration  surrounding  the  case,  and  the  rates  and 
charges  as  fixed  in  said  schedule  are  fair  and  reasonable  com- 
pensation for  the  water  so  furnished,  and  render  it  possible  for 
the  defendant  company  to  furnish  water  without  loss,  or  so  low 
as  to  amount  to  a  practical  confiscation  of  the  property  invested 
in  the  business. 

4.  The  Butler  Water  Company  is  a  corporation  for  profit  and, 
as  such,  is  entitled  to  charge  such  rates  for  water  as  will  pay 
expenses,  accumulate  a  sufficient  fund  to  maintain  the  plant  in 
good  condition,  and  pay  a  reasonable  profit  upon  the  money 
expended.  So  long  as  the  rates  charged,  or  proposed  to  be 
charged,  do  not  exceed  this,  they  are  not  extortionate  or  unjust, 
and  are  not  within  the  control  of  the  court.  Answer :  I  cannot 
find  conclusions  of  law  as  requested  by  the  defendant  company, 
and  hold  that  the  charges  must  be  determined  with  reference  to 
the  expenditure  in  obtaining  the  supply  and  providing  for  the 
accumulation  of  a  sufficient  sinking  fund  to  maintain  the  plant 
in  good  condition  and  pay  a  reasonable  profit  upon  the  money 
expended,  and  so  long  as  the  rates  so  charged  do  not  exceed 
this,  they  are  not  excessive  or  unjust,  and  are  not  within  the 
control  of  the  court.  We  have  no  authority  for  such  a  ruling, 
and  it  would  be  unjust  to  the  consumer,  who  would  have  to  pay 
full  cost  of  the  water,  provide  a  sinking  fund,  secure  a  reason- 
able profit  upon  the  investment,  and  have  no  voice  in  the  man- 
agement of  the  business  of  the  company.  The  act  of  assembly 
in  this  regard  can  bear  no  such  construction.  It  is  true  this  is 
an  important  element  in  the  case,  but  not  the*  con  trolling  one. 
Other  interests  and  surroundings  must  be  carefully  considered. 
The  court  in  its  judgment  and  discretion  must  have  reference 
both  to  tiie  expense  necessary  to  furnish  water  and  to  what  is  a 
fair  and  reasonable  compensation  therefor,  so  as  to  render  it 
possible  to  furnish  water  without  loss,  or  so  low  as  to  amount 
to  a  practical  confiscation  of  the  property  invested  in  the  busi- 
ness. 


Digitized  by  VjOOQIC 


284  BBYMER  et  al.  v.  BUTLER  WATER  CO.,  Appellant 

Opinion  of  Court  below.  [179  Pa. 

Gbbbb,  p.  J.,  filed  the  following  opinion: 

The  plaintiffs  in  their  bill  allege  in  paragraph  7  that  the  said 
Butler  Water  Company  did  not  furnish  a  sufficient  supply  of 
pure  water  for  the  use  of  the  plaintiffs,  citizens  of  the  said  boi^ 
ough,  but  on  the  contrary  the  supply  of  water  as  furnished  by 
the  said  Butler  Water  Company  had  been  insufficient,  impure, 
filthy,  and  absolutely  unfit  for  use  for  domestic  and  other  pur- 
poses, and  in  paragraph  10,  that  the  schedule  of  rates  and 
charges  of  water  rents  assessed,  charged  and  collected  by  the 
said  Butler  Water  Company  for  the  water  furnished  by  it  to 
the  plaintiffs  and  the  citizens  of  said  borough  who  use  the  water 
so  furnished,  had  been  excessive,  unfair,  unjust,  extortionate, 
oppressive,  lacked  uniformity,  and  were  unequal,  and  made  sev- 
eral prayers,  two  of  which  are  as  follows :  (a)  To  hear,  inquire 
and  determine  as  to  the  impurity  and  deficiency  of  the  water 
supply  BS  furnished  the  plaintiffs  and  citizens  of  the  said  bor- 
ough by  the  said  company,  and  (d)  to  decree  that  the  charges  of 
the  said  water  company  assessed  and  charged  to  each  of  the 
said  plaintiffs  shaU  be  decreased  as  to  the  said  court  may  seem 
just  and  equitable. 

After  the  greater  part  of  the  testimony  had  been  taken  before 
the  judge  the  parties  entered  into  an  agreement  in  writing,  filed 
in  the  case,  by  which  the  court  was  asked  to  hold  its  decision  as 
to  rates  and  charges  until  after  a  decision  was  had  upon  the 
question  of  the  sufficiency  of  supply  and  purity  of  the  water. 
This  question  having  been  decided  by  the  court  below  and 
affirmed  by  the  Supreme  Court,  the  defendant  company  came 
in  on  March  9,  1896,  representing  that  the  water  supply  at  that 
time  was  reasonably  pure  and  sufficient  in  quantity  to  supply 
its  patrons,  and  that  the  said  company  had  remedied  the  defects 
complained  of  in  the  plaintiffs'  bill,  and  asked  that  evidence  be 
heard,  and  that  the  court  fix  the  rates  to  be  charged  and  col- 
lected by  the  defendant  company,  whereupon  the  court  fixed 
March  26  as  the  time  for  further  hearing  upon  the  question  of 
the  present  supply  and  condition  of  the  water,  and  of  rates  and 
charges,  at  which  time  some  additional  testimony  was  taken, 
and  the  parties  fully  heard  upon  all  the  questions  open  for  de- 
cision. The  defendant  company  in  its  testimony  shows  that  in 
the  fall  of  1895  it  went  up  the  Connoquenessing  creek  from 
thirty-three  to  thirty-five  thousand  feet  to  Boydstown,  and  built 
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an  impotinding  dam,  and  laid  a  terra  cotta  water  line  from  that 
point  to  itB  receiving  well  at  Butler,  at  a  cost  of  about  $37,647 ; 
that  their  impounding  dam  covers  in  the  neighborhood  of  forty- 
nine  acres  of  land,  and  will  contain  over  one  hundred  million 
gallons  of  water ;  that  the  watershed  from  which  the  water  is 
received  is  generally  from  wood  and  grass  land,  and  is  likely  to 
be  pure  and  wholesome ;  that  from  every  indication,  and  from 
an  estimate  of  the  rainfall,  and  extent  of  the  watershed,  and 
quality  and  character  of  the  ground,  the  water  obtained  and 
impounded  in  this  dam  will  be  adequate  to  supply  the  citizens 
of  Butler,  and  be  reasonably  pure  and  wholesome.  The  de- 
fendant company  also  called  a  number  of  witnesses,  amongst 
whom  were  three  physicians,  who  testified  as  to  the  present 
condition  of  the  water.  Dr.  Graham  says  he  has  been  using  it 
about  a  month :  "  It  is  fairly  good  for  domestic  use  j  it  is  a  lit- 
tle hard  for  washing  purposes,  but  there  is  nothing  in  it  to  be 
injurious  to  persons  drinking  it;  there  may  be  a  little  salt 
water  in  it."  The  doctor  says  on  cross-examination  that  his 
family  also  used  rain  water  for  domestic  use  during  the  last 
month.  Dr.  Hoover  says  he  has  been  using  the  water  for  part 
of  a  montu,  two,  three  or  four  weeks,  and  that  it  is  is  reasonably 
pure  and  wholesome,  and  fit  for  domestic  use ;  that  it  is  hard, 
and  that  he  has  seen  it  discolored  in  the  last  month.  Dr.  Pil- 
low says,  "I  think  it  is  reasonably  pure  and  fit  for  domestic 
use ;  I  think  it  is  good ;  I  have  been  drinking  it  right  along." 
He  has  not  noticed  any  particular  hardness  lately.  Porter  W. 
Lowry  says  his  family  has  been  using  the  water  for  about  a 
month,  exclusively  since  the  first  of  March,  and  that  it  \b  all 
right  for  domestic  purposes,  except  that  the  folks  at  home  com- 
plain that  it  is  too  hard  to  wash  clothes  with  it,  but  are  using 
it  for  laundry  purposes.  "  I  suppose  the  way  it  is  this  morning 
it  would  not  do  for  washing  clothes,  would  not  be  sufficiently 
clear  to  wash  clothes."  C.  N.  Boyd,  a  druggist,  says  he  has 
been  using  it  for  about  six  weeks  for  domestic  purposes  at  his 
home,  and  at  his  store  for  various  purposes,  except  chemical 
purposes,  for  which  he  uses  distilled  water;  he  uses  it  in  his 
soda  fountain,  and  says  it  is  fairly  satisfactory,  but  does  not  use 
it  for  laundry  purposes ;  has  found  no  injurious  effects,  and  has 
heard  no  complaints  about  its  hardness.  J.  L.  Purvis  has  been 
using  it  for  domestic  purposes,  and  supposes  his  family  is  using 
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it  for  laundry  purposes ;  he  considers  it  good ;  draws  it  from 
the  spigot;  uses  it  to  wash  with.  "  I  noticed  last  night  for  a 
minute  or  two  that  there  was  a  little  discoloration."  He  is  fa- 
miliar with  the  improvements,  and  has  no  doubt  as  to  the  ample 
supply  at  all  seasons  of  the  year,  and  has  no  doubt  of  the 
capacity,  permanency  and  success  of  the  improvements  lately 
made. 

This  proof,  though  not  very  positive,  is  not  denied  by  the 
plaintiffs,  and  the  court  is  justified  in  finding  as  a  fact  that 
the  quantity  of  water  now  being  furnished  by  the  defendant 
company,  and  that  which  has  been  furnished  since  March  1, 
1896,  is  adequate  to  supply  the  wants  of  its  consumers,  and  the 
water  is  ordinarily  and  reasonably  pure,  and  is  fit  to  be  used 
.for  domestic  and  other  purposes. 

The  ne^t  question  for  consideration  is  the  one  as  to  rates 
and  charges.  The  latter  part  of  clause  7,  in  thirty-fourth 
section  of  the  act  of  April  29, 1874,  gives  the  court  of  common 
pleas  jurisdiction  and  power  upon  a  bill  or  petition  of  any  citi- 
zen using  water  of  any  water  company  to  hear,  inquire  and 
determine  as  to  the  charges  for  water  so  furnished,  and  to  de- 
cree that  the  bill  be  dismissed  or  the  charges  decreased  as  to 
the  said  court  may  seem  just  and  equitable. 

This  act — and  I  know  of  no  other  act  of  assembly  regulating 
this  question — ^gives  no  rule  to  govern  the  court  in  determining 
what  are  just  and  equitable  rates.  Neither  have  I  found  or  been 
referred  to  a  decision  of  the  Supreme  Court  or  any  other  court 
in  the  commonwealth  furnishing  a  precedent  to  follow ;  there- 
fore the  duty  of  the  court  is  a  hard  one.  In  localities  where 
water  is  convenient,  abundant  and  reasonably  pure,  as  at  Chi- 
cago, Cleveland  and  other  cities  upon  lakes,  and  where  very 
large  amounts  are  daily  used,  it  can  be  furnished  at  rates  veiy 
much  lower  than  where  it  is  scarce,  and  where  impounding 
dams  must  be  built,  and  the  water  stored  and  conveyed  through 
long  lines  of  pipe,  as  must  necessarily  be  done  in  many  country 
districts ;  so  that  it  would  not  be  fair  and  just  to  have  a  uni- 
form rate  throughout  the  United  States  or  throughout  the 
state.  Neither  can  the  rates  be  established  and  fixed  from  the 
cost  of  the  water  plant,  and  the  expense  of  running  the  same, 
as  that  would  indirectly  make  the  consumers  insurers  to  stock- 
holders in  water  companies  that  their  investments  are  profitable. 
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Justice  Williams,  in  his  opinion  in  the  case  of  Com.  v.  Rus- 
sell, said :  "  The  interests  of  the  water  company,  and  those  of 
the  public,  though  not  identical,  are  clearly  related.  The  fur- 
nishing of  water  to  the  public  is  like  the  furnishing  of  light 
and  heat  for  domestic  purposes,  a  '  public  use.' "  It  receives 
its  charter  and  power  from  the  commonwealth,  with  ite  right 
of  eminent  domain,  and  with  its  exclusive  right  to  furnish 
water  to  the  consumers,  upon  the  principle  that  the  people 
have  rights  which  must  be  respected.  If  it  was  the  duty  of 
the  court  to  look  after  and  protect  the  interest  of  the  water 
company  only,  its  laboi's  in  this  matter  would  be  but  one  of 
calculation ;  obtain  the  cost  of  the  plant,  the  yearly  expenses 
of  running  it,  an  estimate  of  the  numbers  of  consumers  and 
amount  of  water  used  annually,  fix  a  rate  of  charges  which 
would  be  sufficient  to  pay  the  expense,  and  a  fair,  reasonable, 
profitable  dividend  to  the  stockholders.  In  this  way  the  peo- 
ple would  pay  for  the  repairs  and  betterments  of  their  works, 
interest  on  their  money,  and  a  profit  on  their  investment,  also  . 
pay  for  their  mistakes,  blunders  and  losses.  This  would  indeed 
make  the  water  business  a  sure,  safe  and  profitable  one,  and  one 
in  which  almost  every  person  would  be  willing  to  invest  money. 
It  would  be  as  safe  as  government  bonds,  and  pay  better  than 
banking,  and  the  company  which  would  be  first  to  get  into  a 
town  would  be  pretty  sure  to  remain  there ;  but  in  justice  and 
equity  to  the  people  tliis  rule  cannot  be  established,  and  we 
must  look  for  another. 

The  defendant  company  has  submitted  a  schedule  of  new 
rates,  and  asks  the  court  to  find  as  a  fact  that  it  is  reasonable, 
just  and  fair,  taking  into  consideration  the  investment  of  the 
company,  its  necessary  expenditures  and  a  reasonable  sinking 
fund  to  be  accumulated  for  payment  of  its  debts  or  repair  of 
its  plant,  and  asks  this  finding  on  the  ground  that  the  amount 
of  money  originally  invested  in  the  works  is  $126,801.08,  and 
the  late  improvements  cost  $40,000,  making  a  total  investment 
of  $165,801.08.  That  the  annual  expense  of  operating,  taking 
the  average  of  the  last  four  years,  is  $5,466.04,  which  added  to 
interest  on  $170,000,  money  for  sinking  fund  to  pay  debts  and 
expense,  runs  their  estimated  annual  current  expenses  up  to 
$21,180.04.  I  have  not  been  fully  satisfied  that  this  last  esti- 
mate is  correct,  and  will  not  take  time  to  examine  or  explain. 


Digitized  by  VjOOQIC 


238  BRYMER  et  al.  v,  BUTLER  WATER  CO.,  AppeUant 

Opinion  of  Court  below.  [179  Pa. 

Under  authority  of  our  equity  rules,  I  called  in  the  aid  of  an 
accountant,  John  Findley,  an  expert  bookkeeper,  who  has 
made  a  careful  examination  of  the  books  and  papers  of  the 
defendant  company,  and  has  made  a  statement  which  has  been 
filed  in  the  case,  showing  1,992  shares  of  stock  issued,  amount- 
ing to  f  99,600 ;  980  of  these  were  for  original  cost  of  the  plant, 
$49,000 ;  316  shares  were  sold  and  put  into  the  plant,  $15,800 ; 
696  shares  were  divided  among  the  stockholders  pro  rata,  amount- 
ing to  $34,800 ;  dividends  paid  in  stock,  $37,400 ;  dividends  paid 
in  cash,  $41,066.  Mr.  Findley  says :  "Counting  the  time  from 
November,  1883,  two  years  before  there  were  any  dividends  paid, 
and  estimating  the  actual  capital  paid  in  by  the  stockholders,  the 
amount  of  cash  dividends  paid  would  be  at  the  rate  of  seven  per 
cent  on  the  capital  invested  for  the  whole  time.  If  to  the  cash 
dividends  we  add  the  stock  dividends,  it  will  make  the  rate  per 
cent  on  the  investment  about  twelve  and  four  fifths  per  cent. 
From  November,  1889,  to  November,  1894,  the  last  five  years 
that  cash  dividends  were  paid,  the  rate  on  the  actual  invest- 
ment is  eight  and  one  fourth  per  cent.  If  to  cash  dividends  we 
add  the  stock  dividends  paid  during  the  same  period,  it  makes 
the  rate  19  per  cent  on  the  investment."  The  dividends  were 
paid  semi-annually,  and  half  the  dividend  at  each  payment.  Of 
this  $99,600  stock,  $37,410.61  was  stock  dividends,  making  the 
actual  investment  by  the  stockholders  $62,189.39,  and  the  actual 
receipts,  after  deducting  $40,993.40  of  expenses,  are  $78,632.56, 
80  that  on  an  investment  of  $62,189.39  by  stockholders  they  have 
from  November,  1883,  to  November,  1894,  about  eleven  years, 
over  $41,000  in  cash,  and  new  stock  amounting  to  $34,800, 
making  in  the  eleven  years  over  one  hundred  and  twenty-two 
per  cent  profit  on  the  original  investment  or  eleven  per  cent 
per  annum.  Much  the  largest  profits  were  made  in  the  last 
five  years,  during  which  time  I  have  no  doubt  they  would 
reach  the  estimate  fixed  by  Mr.  Findley. 

The  first  part  of  the  seventh  clause  of  the  thirty-fourth  sec- 
tion of  the  act  of  1834  provides  that  at  any  time  after  twenty 
years  from  the  introduction  of  water  into  any  town,  it  may 
become  the  owner  of  the  works  and  property  of  the  company 
by  paying  the  cost  of  erecting  and  maintaining  the  same,  with 
interest  thereon  at  the  rate  of  ten  per  cent,  per  annum  deducting 
from  the  interest  all  dividends  theretofore  paid.     This  of  course 
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does  not  control  the  court  in  fixing  the  rates  in  this  case,  but 
it  is  a  pretty  good  indication  that  the  lawmakers,  at  the  time 
this  act  was  passed,  though  the  ten  per  cent  a  fair  profit  to  the  , 
water  company,  when  it  was  getting  the  return  of  the  full 
amount  of  the  inyescment. 

Mr.  Meredith,  the  superintendent,  sworn  on  part  of  the  de- 
fendant company,  says  the  daily  consumption  of  water  at  Butler 
is  from  one  million  to  one  million  five  hundred  thousand  gal- 
lons. This  in  a  year  will  amount  to  from  three  hundred  and 
sixty-five  millions  to  five  hundred  and  forty-seven  millions  gal- 
lons. Let  us  be  liberal  with  the  estimate  and  allow  for  waste 
and  bills  not  collected,  and  presume  the  company  would  be 
paid  for  two  hundred  million  gallons  in  a  year,  at  thirty  cents 
per  thousand  gallons,  and  we  have  the  company  receiving 
160,000  a  year.  I  am  unable  to  reconcile  this  statement  with 
itke  receipts  of  the  company  for  the  last  few  years  as  shown  by 
its  testimony,  but  considering  this  statement  as  correct,  also 
considering  the  receipts  during  the  five  years  immediately  be- 
fore the  commencement  of  this  proceeding,  and  taking  into 
consideration  the  amount  of  money  invested  originally  in  the 
works,  etc.,  and  since  in  improvements,  betterments  and  repairs, 
and  the  annual  cost  of  running  the  plant,  and  also  considering 
the  size,  importance  and  future  of  Butler  and  the  number  of 
water  consumers  that  may  be  reasonably  expected  if  the  charges 
for  water  are  put  at  reasonable  rates,  and  I  am  firmly  of  the  opin- 
ion that  the  schedule  submitted  by  the  defendant  company  is 
too  high,  and  refuse  the  second  finding  of  fact  as  requested  by 
the  defendant  company. 

A  new  schedule  is  made  fixing  the  rates  for  the  plaintiffs  in 
this  case  at  what  I  deem  just  and  equitable,  and  in  making  it 
no  change  is  made  upon  the  schedule  submitted  by  the  defend- 
ant company,  except  for  domestic  rates  and  meter  rates.  Should 
any  consumer  in  the  other  classes  feel  that  his  rates  are  exces- 
sive he  can  easy  remedy  the  evil  by  using  a  meter  and  paying 
for  what  he  uses,  ^ut  this  rule  f '^r  many  reasons  will  not  always 
apply  to  use  for  domestic  purposes,  therefore  the  change  is 
made  in  this  particular.  Should  the  water  company  feel  that 
these  rates  are  too  low  it  has  the  right  to  put  on  a  meter  and 
sell  by  it;  the  rates  as  fixed  to  apply  to  consumers,  plaintiffs  in 
this  case,  furnishing  their  own  meter.     Where  the  water  com- 
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pany  furnishes  meters  to  patrons  using  ten  thousand  gallons  or 
less  per  quarter  then  the  rates  shall  be  thirty-five  cents  per 
thousand  gallons  until  the  difference  between  thirty  and  thirty- 
five  cents  per  thousand  galldhs  amounts  to  the  price  of  the 
meter  and  cost  of  placing  it,  when  it  shall  become  the  property 
of  the  consumer,  and  the  rates  thereafter  be  thirty  cents  per 
thousand  gallons.  The  water  company  may  furnish  meters  for 
any  of  its  consumers  who  do  not  have  them  of  their  own,  and 
who  refuse  to  put  them  on  within  thirty  days  after  notice. 

From  the  testimony  submitted  in  this  case  I  make  the  fol- 
lowing^ 

FINDING  OF  FACTS. 

1.  The  quantity  of  water  now  being  furnished  by  the  defend- 
ant company,  and  that  has  been  furnished  since  March  1, 1896. 
is  adequate  to  supply  the  wants  of  its  consumers,  and  the  water 
is  ordinarily  and  reasonably  pure  and  fit  to  be  used  for  domes- 
tic and  other  purposes. 

2.  The  schedule  of  rates  made  by  the  court  is  reasonably 
just  and  equitable,  taking  into  consideration  the  actual  invest- 
ment of  the  company,  its  necessary  expenditure  and  other  cir- 
cumstances proper  for  consideration  surrounding  the  case ;  and 
the  rates  and  charges  as  fixed  in  said  schedule  are  fair  and  rea- 
sonable compensation  for  the  water  so  furnished,  and  render  it 
possible  for  the  defendant  company  to  furnish  water  without 
loss,  or  so  low  as  to  amount  to  a  practical  confiscation  of  the 
property  invested  in  the  business. 

From  a  careful  consideration  of  this  case  I  have  reached  the 
following    . 

CONCLUSIONS  OF  LAW. 

1.  The  court  having  found,  as  requested  in  the  first  para- 
graph of  the  defendant  company  for  finding  of  facts,  that  the 
quantity  of  water  now  being  furnished  by  the  defendant  com- 
pany is  sufficient,  and  is  ordinarily  and  reasonably  pure  and  fit 
for  use,  the  order  heretofore  made  enjoining  the  defendant  com- 
pany from  the  collection  of  rates  must  be  rescinded,  and  the 
defendant  company  be  allowed  to  charge  for  the  water  furnished 
since  March  1,  1896,  at  such  rates  as  are  just  and  equitable. 

2.  The  rate  for  water  charged  by  other  water  companies,  or 
water  tax  levied  by  municipalities,  do  not  furnish  a  precedent 
to  govern  this  court  as  to  proper  charges  to  be  made  by  the 
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defendant  company.  Other  rates  or  taxes  may  be  too  high  or 
too  low.  The  charge  in  any  particular  case  must  be  governed 
by  the  particular  facts  in  question  especially  controlling  it. 

8.  It  being  found  as  a  fact  that  the  water  furnished  by  the 
defendant  company  is  adequate  and  reasonably  pure,  the  power 
of  the  court  ends  with  fixing  the  rates  for  water  as  it  is  fur- 
nished. The  water  company  may  for  itself  select  the  source  of 
supply,  and  determine  the  system  of  collection  and  distribution, 
the  mode  of  storage,  and  control  generally  the  business  details, 
and  the  rates  must  be  determined  with  reference  to  the  justice 
and  equity  of  the  case. 

I  cannot  find  conclusions  of  law  as  requested  by  the  able 
solicitors  of  the  defendant  company,  and  hold  that  tiie  charges 
must  be  determined  with  reference  to  the  expenditure  in  obtain- 
ing the  supply  and  providing  for  the  accumulation  of  a  sufiS- 
cient  sinking  fund  to  maintain  the  plant  in  good  condition,  and 
pay  a  reasonable  profit  upon  the  money  expended,  and  so  long 
as  the  rates  so  charged  do  not  exceed  this,  they  are  not  exces- 
sive or  unjust,  and  are  not  within  the  control  of  the  court. 
We  have  no  authority  for  such  a  ruling,  and  it  would  be  unjust 
to  the  consumer  who  would  have  to  pay  full  cost  of  the  water, 
provide  a  sinking  fund,  secure  a  reasonable  profit  upon  the 
investment,  and  have  no  voice  in  the  management  of  the  busi- 
ness of  the  company.  The  act  of  assembly  in  thi?  regard  can 
bear  no  such  construction.  It  is  true  this  is  an  important  ele- 
ment in  the  case,  but  not  the  controlling  one.  Other  interests 
and  surroundings  must  be  carefully  considered.  The  court  in 
its  judgment  and  discretion  must  have  reference  both  to  the 
expense  necessary  to  furnish  water,  and  to  what  is  a  fair  and 
reasonable  compensation  therefor,  so  as  to  render  it  possible  to 
furnish  water  without  loss,  or  so  low  as  to  amount  to  a  practi- 
cal confiscation  of  the  property  invested  in  the  business.  It 
seems  fairest  to  fix  a  rate  for  the  water  by  quantity,  and  ascer- 
tain this  quantity  by  meter,  so  that  the  consumer  may  use  as. 
much  as  he  desires  and  pay  for  the  amount  so  used. 

Estimating  that  200,000,000  gallons  are  sold  yearly  (and  this 
is  much  lower  than  the  amount  fixed  by  the  testimony  of  the 
defendant  company),  one  half  of  which  at  the  lowest  rate,  ten 
cents  per  thousand  gallons,  and  the  other  half  at  twenty  cents 
per  thousand  gallons,  the  company  would  have  an  annual  income 
Vol.  clxxix — 16 
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of  $80,000,  which  would  undoubtedly  be  a  fair  and  reasonable 
compensation  to  it. 

Some  evidence  has  been  offered  to  show  charges  for  water  at 
other  places  by  meter,  and  I  have  taken  the  pains  to  receive 
some  information  outside  the  testimony  from  public  records 
elsewhere,  from  which  I  find  the  rate  per  thousand  gallons  as 
follows. 


Etna,  Pa. 
Greensburg,  Pa.  . 
Philadelphia,  Pa. 
Brooklyn,  N.  Y. 
St.  Louis,  Mo. 
Richmond,  Va.     . 
Charleston,  S.  C. 
Birmingham,  Ala. 
Williamsport,  Pa. 
McKeesport,  Pa. 
Oil  City,  Pa.    . 
Washington,  D.  C. 
New  York 
Chicago,  111. 


From    8   to  80    cents 
.     From    8   to  26    cents 

From    4 
.     From    Tito  lit  cents 

From  10   to  30    cents 
.     From    7i  to  15    cents 

From  20 
.     From    8    to  30    cents 

From    5    to  10    cents 
.     From    4  J  to  80    cents 

From    6    to  25    cents 
.     From    3 
.  10  cents  per  hundred  cubic  feet 
8  to  10  cents  per  hundred  cubic  feet 


Some  few  other  places  have  rates  higher  than  these,  but  not 
many. 

These  charges  generally  are  very  much  lower  than  those  fixed 
for  the  Butler  company,  but  do  not  have  a  controlling  influence 
in  establishing  its  rates.  Nevertheless  they  may  rightfully  be 
considered  as  an  important  element  in  settling  the  question. 

The  defendant  company  has  not  shown  such  facts  and  circum- 
stances as  would  jubtify  a  court  in  fixing  the  rates  and  charges 
as  suggested  in  its  schedule  submitted,  nor  to  show  why  its  rates 
should  be  so  much  in  excess  of  the  rates  charged  at  the  different 
places  above  mentioned. 

The  watershed  of  the  streams  supplying  the  defendant  com- 
pany with  water  covers  over  18,000  acres  of  land,  and  the  esti- 
mated yearly  waterfall  at  the  rate  of  86  inches  will  produce  over 
19,500,000,000  gallons,  or  over  58,000,000  gallons  daily,  and 
supply  10,000  people  with  over  5,300  gallons  each  per  day.  The 
water  supply  of  the  Connoquenessing  and  its  tributaries,  with 
a  rainfall  of  32  inches  per  year,  will  furnish  a  sufficient  supply 
of  water  for  ten  times  the  population  of  Butler. 
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With  this  abtmdant  water  supply,  with  the  knowledge  of  the 
investment  and  past  receipts  and  expenditnies  of  the  company, 
with  the  information  of  the  charges  of  other  cities  and  towns, 
with  the  prospect  of  the  future  growth  of  the  town  of  Butler, 
and  with  the  testimony  of  the  defendant  company,  I  feel  confi- 
dent that  the  court  in  justice  and  equity  should  not  hesitate  to 
decrease  the  present  schedule  of  charges,  as  submitted  by  the 
company  defendant,  and  fix  the  rates  as  in  the  schedule  hereto 
attached  and  made  part  of  this  decision. 

Therefore  the  court  having  found  as  a  fact  that  the  quantity 
of  water  now  being  furnished  by  the  defendant  company  is  suffi- 
cient to  supply  the  wants  and  requirements  of  the  patrons  of 
the  company  and  citizens  of  Butler,  is  ordinarily  and  reasonably 
pure  and  fit  for  use,  the  order  heretofore  made  enjoining  the 
defendant  company  from  the  collection  of  rates  is  rescinded,  and 
the  defendant  company  is  allowed  to  charge  for  water  furnished 
since  March  1, 1896,  and  hereafter  furnish  according  to  the  rates 
as  established  in  t^e  attached  schedule.  Also  that  the  defendr 
ant  company  pay  the  costs  in  this  case,  including  a  fee  of  135.00 
to  John  Findley,  accountant. 

The  court  entered  the  following  decree  : 

1.  The  quantity  of  the  water  now  being  furnished  by  the  de- 
fendant company  to  its  patrons,  the  plaintiffs  in  this  case,  is  suf- 
ficient and  is  ordinarily  and  reasonably  pure  and  fit  for  use. 

2.  The  order  heretofore  made  on  September  14, 1895,  in  this 
case,  that  "  from  February  1, 1895,  until  pure  (reasonably  pure) 
water  in  sufficient  quantity  is  furnished  by  the  Butler  Water 
Company  to  its  patrons,  no  rates  or  charges  shall  be  made  or  col- 
lected from  consumers,"  except  for  certain  purposes  therein 
stated,  is  hereby  rescinded,  and  the  defendant  company  is  per- 
mitted and  allowed  from  March  1, 1896,  and  hereafter,  to  charge 
the  plaintiffs  at  the  rates  hereinafter  fixed  by  the  court. 

3.  The  water  rates  of  the  defendant  company  from  March  1, 
1896,  to  be  charged  to  and  collected  from  the  plaintiffs  for  water 
furnished  by  the  defendant  company  to  the  plaintiffs  shall  be  as 
follows,  viz : 

DOMESTIC  BATES  FOB  BACH   YBAB. 

A  minimum  rate  of  $4  will  be  charged  for  each 
family  in  dwellings.  Additional  charge  for 
each  furnished  room,  above  one,  without  spigot 
therein $  1  00 
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For  each  slop  sink  using  hot  and  cold  water  or  both — 

Self-closing  spigot 3  00 

Common  spigot 8  50 

Bath  tab — Self-closing  spigot          ...  2  50 

Conmion  spigot       v  .        .        .        .  8  00 

Wash  basins,  each — Self-closing  spigot    .        .  2  00 

Common  spigot          .        .        .        .  2  60 

Water  closets,  each 3  00 

Wash  pavement,  street  sprinkler  and  lawn  sprinkler, 

up  to  60  feet  fronts  minimum        .        .  '      .  6  00 
Oyer  60  feet  front,  4  cents  per  lineal  foot    . 

Stationary  wash  tub 1  60 

Second  tub 1  26 

Third  tub  or  more,  each           ....  1  00 
All  additional  fixtures  for  use  of  water,  special  rates. 

STORES,  OFFICES,  ETC. 

Wash  stands,  each $  6  00 

Water  closets,  each 6  00 

Uses  of  water  in  store  rooms  or  office       .        .  6  00 

Sleeping  rooms,  each 5  00 

Barber  shops,  each  chair          ....  4  00 

Wash  basins,  each 5  00 

Public  bath,  each  tub 12  00 

Drug  stores 10  00 

Soda  fountain 16  00 

Bakeries 16  00 

Meat  and  fish  markets 12  00 

Restaurants,  in  addition  to  house  rates        •        .  16  00 

Photograph  galleries 16  00 

Billiard  rooms 10  00 

Water  closets  in  billard  rooms          ...  10  00 

Urinals  in  billiard  rooms 6  00 

Wash  stands  in  billiard  rooms          ...  6  00 

STABLES— LIVEBY,  HOTEL  AND  BOABDING  STABLES. 

Minimum                           $50  00 

Each  stall  above  five 8  00 

Each  wheeled  vehicle  above  five      ...  2  00 

Private  stables,  each  stall     ....  2  00 

Each  wheeled  vehicle 2  00 
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HOTELS  AND  BOABDIKG  HOUSBS. 

Rooms,  house  rates 

Water  closets,  self-closing,  each          .        .  f  8  00 

Urinals,  self-closing,  each        ....  8  00 

Urinals,  not  self-closing,  each  ...  10  00 
Bath  tubs,  private  rates        .... 

Wash  basins,  each 6  00 

Bars  with  water  fixtures       .         .         .         .  80  00 

Bars  without  water  fixtures     ....  15  00 

Hotel  kitchens,  hot  and  cold  water  attachments  15  00 

FOUNTAINS. 

Flowing  not  to  exceed  ten  hours  per  day  .        f  10  00 

STEAM  ENGINES. 

Per  hoi-se  power,  ten  hours  per  day      .         .  2  00 

SCHOOLS. 

Public  and  private  for  average  number  of  scholars  in  attend- 
ance, 5  cents  each. 

Wash  basins,  water  closets  and  any  additional  use  of  water, 
special  rates. 

MOTOBS. 

Publishing  one  weekly  newspaper  and  job  work  $80  00 

Daily  edition,  additional        ....  50  00 

For  ice  cream  freezers 40  00 

For  fans  in  hotels,  restaurants,  etc.,  each        .  40  00 

For  meat  markets 85  00 

For  organs 20  00 

PUBLIC  BUILDINGS. 

Special  rates  for  building  purposes, 

For  brick  per  M 12  cts. 

For  stone  per  perch 08  cts. 

Plastering  per  100  yards   ....  75  cts. 

METER  BATES. 

Yearly  minimum  rate f  9  00 

Rate  per  1,000  gallons  per  quarter,  first  10,000 
gallons  or  less 80  cts. 
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Amount  exceeding  10,000  gallons  and  under 

50,000  gallons 26  ctB. 

Amount  exceeding  50,000  gallons  and  under 

250,000  gallons 18  cts. 

Amount  exceeding  250,000  gallons  and  under 

500,000  gallons 12  cts. 

Amount  exceeding  500,000  gallons  and  upwards         10  cts. 

When  the  water  is  properly  filtered  the  charges  may  be 
increased  20  per  cent,  [3] 

rV.  The  costs  in  the  case  including  a  fee  of  $85.00  to  John 
Findley,  accountant  shall  be  paid  by  the  defendant  company.  [5] 

Errors  assigned  were  (1,  2)  answers  to  requests  as  above, 
quoting  them;  (3)  paragraph  three  of  the  decree;  (4)  para- 
graph four  of  the  decree. 

T.  0.  Campbell  and  Charles  H,  McKee^  with  them  John  M. 
Thompson^  for  appellant. — The  orders  of  the  court  are  based 
upon  the  mistaken  theory  of  the  court  below  that  the  corpora- 
tion is  absolutely  under  the  control  of  the  court,  and  that  noth- 
ing is  to  be  left  to  the  business  discretion  of  the  board  of 
directors,  a  mistake  that  was  certainly  corrected  by  this  court 
in  the  report  of  the  case  in  172  Pa.  489,  as  to  the  question  of 
obtaining  a  supply  of  water,  but  that  is  persisted  in  here  as  to 
the  question  of  rates. 

To  fix  the  rates  so  that  the  mere  running  expenses  shall  be 
paid  is  a  total  confiscation  of  the  plant ;  it  is  a  taking  of  private 
property  for  public  use  without  compensation.  The  property 
of  the  stockholders  in  a  water  plant  is  the  right  to  profits  after 
the  running  expenses  have  been  paid ;  but  to  deny  all  profits  is 
to  wholly  confiscate ;  to  refuse  reasonable  profits  is  a  partial 
confiscation :  Stone  v.  Farmers'  Loan  Assn.,  116  U.  S.  807. 

Andrew  G.  Williams^  with  him  Clarence  Walker^  W.  A.  For- 
query  S.  F,  Bowser  and  R.  P.  Scott^  for  appellees. — The  rights 
of  the  company  are  fixed  by  the  act  of  April  29, 1874,  under 
which  it  came  into  existence,  and  so  are  its  obligations.  If  as 
alleged  it  fails  to  furnish  a  sufficient  supply  of  pure  water  the 
courts  are  open  to  any  complaint:  Metzger  v.  Borough  of 
Beaver  Falls,  178  Pa.  1 ;  Brymer  v.  Butler  Water  Co.,  172  Pa. 
489. 
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Opinion  by  Mb.  Justice  Williams,  January  4, 1897 : 
The  questions  presented  on  this  appeal  are  unlike  those  that 
were  considered  and  decided  in  172  Pa.  489,  when  these  parties 
were  first  before  us.  The  questions  then  raised  related  to  the 
power  of  the  court  to  suspend  the  collection  of  water  rents  by 
the  company  so  long  as  the  water  delivered  by  it  to  its  custom- 
ers was  so  impure  as  to  be  clearly  unfit  for  domestic  use.  We 
held,  affirming  thereby  the  ruling  of  the  court  below,  that  the 
act  of  April  29, 1874,  invested  the  courts  of  common  pleas  with 
the  visitorial  powers  of  the  commonwealth  as  to  water  and  gas 
companies,  so  far  as  related  to  the  quality  and  quantity  of  the 
supply  furnished  and  the  prices  charged  therefor.  This  super- 
visory power  was  brought  into  exercise  upon  the  petition  of  one 
or  more  consumers  making  complaint  against  the  company  on 
account  of  deficiency  in  the  quantity  or  quality  of  the  water  fui- 
nished,  or  of  the  excessive  and  unreasonable  charges  made  there- 
for. Upon  a  hearing  of  the  testimony  the  statute  empowered 
the  court  to  dismiss  the  petition,  or  to  make  such  order  for  the 
relief  of  the  petitioners  as  the  facts  disclosed  by  the  evidence 
might  require.  This  we  held  included  the  power  to  enjoin  the 
company  against  the  collection  of  water  rents  when  the  water 
furnished  was  clearly  unfit  for  domestic  use.  But  we  also  held 
that  this  statute  gave  the  court  no  power  to  operate  the  plant 
of  the  water  company,  or  to  interfere  with  or  direct  the  official 
discretion  of  its  officers  otherwise  than  as  therein  prescribed. 
Where  it  should  go  for  its  source  of  supply,  by  what  route  the 
supply  should  be  brought  to  its  distributing  reservoir,  and  by 
what  system  of  distribution  it  should  be  taken  to  its  customera, 
t(^ther  with  all  similar  questions  of  construction  and  operation, 
were  within  the  exclusive  control  of  the  company.  It  might 
determine  to  suspend  its  operations  or  to  continue  them,  to  in- 
crease its  capital  or  to  withdraw  it  altogether,  but  so  long  as  it 
continued  in  the  exercise  of  its  franchises  it  was  subject  to  the 
supervisory  control  of  the  court  for  the  protection  of  the  public 
supplied  by  it.  The  court  was  charged  to  inquire  fii-st,  whether 
the  corporation  was  discharging  the  duty  it  had  assumed,  and 
was  suppl3dng  water  to  its  customers  suitable  in  quality,  and 
sufficient  in  quantity.  It  was  also  to  inquire  upon  complaint 
made  whether  the  company  was  extorting  from  its  customers 
an  unreasonable  price  for  the  water  furnished.    While  the  liti- 
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gation  in  which  this  decision  was  reached  was  in  progress  the 
water  company  had  been  earnestly  at  work,  endeavoring  to 
relieve  itself  from  its  embarrassment.  It  had  gone  up  the  Con- 
oquenessing  creek  several  miles  to  a  point  above  the  oil  and 
gas  weUs  which  had  poured  salt  water  into  the  stream,  con- 
structed a  large  impounding  reservoir,  extended  theii-  supply 
pipes  up  to  it,  and  thus  obtained  a  supply  of  water  reasonably 
pure,  and  ample  in  quantity,  to  supply  the  town  of  Butler. 
When  this  had  been  accomplished  the  water  company  presented 
in  the  court  below  its  petition  setting  forth  the  facts  and  asking 
that  their  truth  be  inquired  into,  and  if  satisfied,  that  the  court 
would  so  determine  by  an  appropriate  decree,  and  permit  the 
company  to  collect  water  rents  from  its  customers  in  accordance 
with  a  schedule  which  it  had  prepared  and  presented  to  the 
court.  The  learned  judge  directed  an  investigation.  From 
the  evidence  produced  on  the  hearing  he  found  the  facts  to  be 
as  alleged  by  the  water  company,  and  that  the  company  was 
now  entitled  to  charge  and  collect  water  rents,  but  he  declined 
to  approve  the  schedule  of  water  rents  presented.  On  the 
other  hand  he  prepared  another  schedule  made  up  in  part  from 
evidence  received  upon  the  hearing,  and  in  part  from  informa- 
tion gathered  through  other  channels,  regarding  the  prices 
charged  in  other  cities  and  towns.  This  schedule  he  incorpo- 
rated into  the  decree,  and  the  company  was  authorized  tliereby 
to  charge  water  rents  in  accordance  with  the  rates  so  fixed  and 
not  otherwise.  This  appeal  is  from  so  much  of  the  decree  as 
imposes  the  schedule  of  charges  prepared  by  the  learned  judge 
upon  the  water  company,  and  forbids  the  charging  and  collec- 
tion of  any  other  rates  than  those  so  prescribed.  The  water 
company  alleges  that  the  court  has  no  power  to  adopt  a.  tariiBf 
of  prices  for  it ;  but  that  if  this  proposition  should  be  denied, 
still  the  tariff  of  prices  adopted  by  the  court  is  erroneous  because 
constructed  upon  a  mistaken  basis.  It  will  thus  be  seen  that 
the  real  question  at  issue  is  whether  the  boundary  line  that 
separates  the  discretionary  control  of  the  owner  from  the  super- 
vising control  of  the  courts,  which  was  pointed  out  in  172  Pa. 
489,  teiminates  when  the  plant  is  completed  and  a  suitable 
water  supply  procured,  or  continues  on  through  the  business 
operations  of  the  corporation?  The  answer  to  this  question 
must  depend  on  the  nature  and  extent  of  the  powers  that  result 
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from  the  mere  fact  of  ownership,  and  on  the  character  of  the 
restrictions,  if  any,  which  the  commonwealth  may  have  put 
upon  those  powers  in  the  interest  of  the  public.  The  owner- 
ship of  a  corporation  is  as  absolute  and  comprehensive  as  that 
of  a  private  citizen.  It  includes  the  right  to  put  a  value  upon 
its  property,  and  to  determine  on  what  terms  it  will  part  with 
it,  or  supply  its  customers  with  the  commodity  in  which  it  deals,- 
in  the  same  manner  that  an  individual  or  a  partnership  could 
do.  But  as  the  corporation  derives  its  existence  and  its  powers 
and  franchises  from  the  state,  it  is  more  directly  accountable  to 
the  state  than  a  natural  person  now  is,  under  existing  laws,  for 
the  exercise  of  good  faith  in  the  conduct  of  its  business  and  for 
the  reasonableness  of  its  charges.  The  state  intervenes  for  the 
protection  of  the  citizen.  When  therefore  a  customer  of  a 
water  company  finds  the  company  neglecting  or  refusing  to 
furnish  him  with  an  adequate  supply  of  water,  or  finds  the  water 
furnished  to  be  unfit  for  domestic  use,  he  is  authorized  by  the 
act  of  1874  to  make  his  complaint  to  the  court  of  common  pleas 
of  the  proper  county  by  petition.  The  court  is  thereupon 
required  to  investigate  the  subject  and  ^^  to  dismiss  the  com- 
plaint, or  compel  the  corporation  to  connect  the  evil  complained 
of"  as  the  evidence  may  require.  As  one  of  the  proper  methods 
for  tlie  enforcement  of  a  decree  against  the  company,  we  held 
in  Brymer  v.  Butler  Water  Co.,  172  Pa.  489,  that  the  company 
might  be  restrained  from  the  collection  of  water  rents  until  the 
decree  was  complied  with.  But  the  same  statute  provides  that 
any  customer  of  the  company  may  complain  by  petition  of  the 
charges  made  for  water  furnished,  and  requires  the  court  to 
hear  and  determine  as  to  the  charges  complained  of,  and  ^^  to 
decree  that  the  said  bill  be  dismissed,  or  that  the  charges  shall 
be  decreased,  as  to  the  said  court  shall  seem  just  and  equit- 
able." 

A  provision  in  the  third  section  of  the  act  of  June  2, 1887, 
relating  to  the  jurisdiction  of  the  courts  over  gas  and  water 
companies  is  supplemental  to  the  act  of  1874,  and  defines  some- 
what more  distinctly  the  duty  of  such  companies  to  furnish  the 
public  with  pure  gas  and  water,  but  it  contains  no  allusion  to  the 
subject  of  price.  The  power  of  the  court  to  interfere  between 
the  seller  and  the  buyer  of  water  is  conferred  only  by  the  provis- 
ions already  quoted  from  the  act  of  1874 ;  and  that  act  authorizes 
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the  court  to  entertain  the  complaint  of  the  buyer,  to  investigate 
the  reasonableness  of  the  price  charged,  and  to  ^^  dismiss  the 
complaint,"  or  to  order  that  the  charges  complained  of,  if  found 
to  be  unreasonable  and  unjust,  "  shall  be  decreased."  The  water 
company  prepares  its  schedule  of  prices  in  the  first  instance, 
and  ma^es  its  own  terms  with  its  customers  ;•  but  if  these  are 
oppressive,  so  that  in  the  exercise  of  the  visitorial  power  of  the 
state  the  just  protection  of  the  citizen  requires  that  they  be 
reduced,  then  the  court  is  authorized  to  say  "  this  charge  is 
oppressive.  You  must  decrease  it.  You  are  entitled  to  charge 
a  price  that  will  yield  a  fair  compensation  to  you,  but  you  must 
not  be  extortionate."  This  is  not  an  authority  to  manage  the 
affairs  of  the  company,  but  to  restain  illegal  and  oppressive  con- 
duct on  its  part  in  its  dealings  with  the  public.  It  may  be  that 
the  power  to  order  that  any  particular  item  of  charge  shall  "be 
decreased  "  includes  the  power  to  fix  the  extent  of  the  reduc- 
tion that  must  be  made,  or  to  name  the  maximum  charge  for 
the  particular  service  in  controversy,  which  the  court  will  ap- 
prove, but  the  decree  is  that  the  item  shall  "  be  decreased  "  either 
generally  or  to  a  sum  named.  The  schedule  of  charges  must 
be  revised  accordingly  by  the  company  defendant,  and  such 
revision  may  be  compelled  in  the  same  manner  that  the  decree 
of  tihe  same  court  may  be  enforced  in  other  cases. 

We  do  not  think  this  supervisory  power  would  justify  the 
court  in  preparing  a  tariff  of  water  rents  and  commanding  a 
corporation  to  furnish  water  to  the  public  at  the  rates  so  fixed. 
This  would  involve  a  transfer  of  the  management  of  the  prop- 
erty, and  the  business  of  a  solvent  corporation,  from  its  owners 
to  a  court  of  equity,  for  no  other  reason  than  that  the  court 
regarded  some  one  or  more  of  the  charges  made  by  the  company 
as  too  high.  The  act  of  1874  contemplates  no  such  radical 
departure  from  established  rules  as  this,  but  provides  simply 
for  the  protection  of  the  citizen  from  extortionate  charges  specifi- 
cally pointed  out  and  complained  of  by  petition.  This  leads  us 
to  the  second  question  raised,  viz :  by  what  rule  is  the  court  to 
determine  what  is  reasonable,  and  what  is  oppressive  ?  Ordi- 
narily that  is  a  reasonable  charge  or  system  of  charges  which 
yields  a  fair  return  upon  the  investment  Fixed  charges  and 
the  costs  of  maintenance  and  operation  must  first  be  provided 
for,  then  the  interests  of  the  owners  of  the  property  are  to  be 
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considered.  They  are  entitled  to  a  rate  of  return,  if  their  prop- 
erty will  earn  it,  not  less  than  the  legal  rate  of  interest ;  and 
a  system  of  charges  that  yields  no  more  income  tihan  is  fairly 
required  to  maintain  the  plant,  pay  fixed  charges  and  operating 
expenses,  provide  a  suitable  sinking  fund  for  the  payment  of 
debts,  and  pay  a  fair  profit  to  the  owners  of  the  property,  cannot 
be  said  to  be  unreasonable.  In  determining  the  amount  of  the 
investment  by  the  stockholders  it  can  make  no  difference  that 
money  earned  by  the  corporation,  and  in  a  position  to  be  dis- 
tributed by  a  dividend  among  its  stockholder,  was  used  to  pay 
for  improvements  and  stock  issued  in  lieu  of  cash  to  the  stock- 
holders. It  is  not  necessary  that  the  money  should  first  be  paid 
to  the  stockholder  and  then  returned  by  him  in  payment  for 
new  stock  issued  to  him.  The  net  earnings,  in  equity,  belonged 
to  him,  and  stock  issued  to  him  in  lieu  of  the  money  so  used 
that  belonged  to  him  was  issued  for  value,  and  repi-esents  an 
actual  investment  by  the  holder.  If  the  company  makes  an 
increase  of  stock  that  is  fictitious,  and  represents  no  value  added 
to  the  property  of  the  corporation,  such  stock  is  rather  in  tlie 
nature  of  additional  income  than  of  additional  investment.  This 
whole  subject  was  brought  to  the  attention  of  the  learned  judge 
by  a  request  that  he  should  find  as  matter  of  law  that  the  reason- 
ableness of  the  charges  must  be  determined  with  reference  to 
tiie  expenditure  in  obtaining  the  supply,  and  providing  for  a 
fund  to  maintain  the  plant  in  good  order,  and  pay  a  fair  profit 
upon  the  money  invested  by  the  owners,  and  that  a  rate  which 
did  no  more  than  this  was  neither  excessive  nor  unjust.  This 
the  learned  judge  refused  to  find,  saying  in  reply  to  the  request, 
"  we  have  no  authority  for  such  a  ruling,  and  it  would  be  unjust 
to  the  consumer  who  would  have  to  pay  full  cost  of  the  water, 
provide  a  sinking  fund,  secui^e  a  reasonable  profit  upon  the  in- 
vestment, and  have  no  voice  in  the  management  of  the  business 
of  the  company.  The  act  of  assembly  in  this  regard  can  bear 
no  such  construction." 

This  ruling  cannot  be  sustained.  The  cost  of  the  water  to 
the  company  includes  a  fair  return  to  the  persons  who  fur- 
nished the  capital  for  the  construction  of  the  plant,  in  addition 
to  an  allowance  annually  of  a  sum  sufficient  to  keep  the  plant 
in  good  repair  and  to  pay  any  fixed  charges  and  operating  ex- 
penses.    A  rate  of  water  rents  that  enables  the  company  to  real- 
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ize  no  more  than  this  is  reasonable  and  just.  Some  towns  are 
so  situated  as  to  make  the  procurement  of  an  ample  supply  of 
water  comparatively  inexpensive.  Some  are  so  situated  as  to 
make  the  work  both  difficult  and  expensive.  What  would  be 
an  extortionate  charge  in  the  first  case  might  be  the  very  least 
at  which  the  water  could  be  afforded  in  the  other.  The  law 
was  correctly  stated  in  the  defendant's  request,  and  the  court 
was  in  error  in  refusing  it.  But  we  think  the  court  had  no 
power  to  adopt  for,  and  enjoin  upon,  the  company  a  compre- 
hensive schedule  like  that  incorporated  into  the  decree  in  this 
case.  The  decree  found  that  the  water  supply  furnished  by  the 
defendant  company  was  abundant  and  *^  reasonably  pure  and 
fit  for  public  use,"  but,  without  any  adjudication  that  any  par- 
ticular charge  or  charges  complained  of  were  excessive  and  must 
be  decreased,  he  made  a  decree  that  "  the  water  rates  of  the 
defendant  company  from  March  1, 1896,  to  be  charged  and  col- 
lected from  the  plaintiffs  for  water  by  the  defendant  company 
to  the  plaintiffs  shall  be  as  follows : "  Then  follows  a  table  fill- 
ing two  and  a  half  pages  of  the  appellant's  paper-book,  and  pro- 
providing  specifically  for  domestic  itttes,  for  livery,  hotel  and 
trading  stables,  for  hotels  and  boarding  houses,  for  fountains, 
steam  engines,  schools,  motors,  public  buildings,  special  rates, 
and  meter  rates,  subject  to  provision  that  "  when  the  water " 
which  the  same  decree  had  just  pronounced  to  be  reasonably, 
pure  and  suitable  for  domestic  use  ^^is  properly  filtered  the 
charges  may  be  increased  twenty  per  cent."  The  school  district 
of  Butler  was  not  a  party  complainant  in  this  case,  nor  was  the 
county  of  Butler,  but  both  were  taken  under  the  protection  of 
the  court  and  specifically  provided  for  by  the  decree.  Fountains 
are  lux^uries.  The  question  whether  the  police  power  of  the 
state  can  be  successfully  invoked  to  cheapen  the  price  of  water 
furnished  for  purposes  of  display  or  the  mere  gratification  of 
one's  taste,  is  at  least  open  to  discussion,  but,  without  discussion, 
it  is  disposed  of  by  this  decree,  and  the  price  reduced.  In  short, 
upon  a  general  complaint  that  the  rates  charged  by  the  defend- 
ant were  too  high,  without  specification  of  the  pa^cular  charges 
that  were  alleged  to  be  excessive,  the  court  has  undertaken  to 
revise  the  entire  schedule  of  prices,  and  instead  of  directing  the 
company  to  decrease  the  objectionable  charges,  has  formulated 
an  entirely  new  schedule  of  prices,  covering  all  of  the  business 
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of  the  company.  This  new  schedule  it  has  framed  upon  the 
mistaken  hasis  adopted  and  stated  in  the  third  conclusion  of  law 
already  considered.  This  action  is  not  authorized  by  the  act 
of  1874.  It  is  not  the  hearing  of  a  complaint  against  the  charges 
made  by  the  company  and  a  decision  of  the  controversy  so  aris- 
ing, but  it  is  the  assumption  of  a  power  to  frame  a  schedule  of 
prices  covering  the  entire  business  of  the  company,  with  all  its 
customers,  many  of  whom  are  not  even  complaining  of  the  rates 
paid  by  them.  The  framing  of  such  a  general  schedule  is  ordi- 
narily tihe  right  of  the  company.  The  correction  of  this  sched- 
ule when  framed,  whenever  it  may  work  injustice  and  hardship 
is  the  prerogative  of  the  court,  and  one  which  should  be  fear- 
lessly exercised. 

For  the  reasons  now  given  this  decree  cannot  be  afl&rmed,  but 
under  the  peculiar  circumstances  surrounding  this  case  we  can- 
not enter  a  simple  decree  of  reversal. 

The  first  paragraph  of  the  decree  appealed  from  is  affirmed. 
The  second  paragraph  is  affirmed  so  far  as  it  operates  to  rescind 
the  decree  of  Sept.  14, 1895.  The  third  paragraph  is  reversed. 
The  reversal  to  take  effect  on  the  first  day  of  March,  1897.  In 
the  meantime  the  rates  established  by  it  shall  continue.  Before 
the  first  of  March,  1897,  the  company  may  prepare  a  just  and 
reasonable  schedule  of  charges  to  go  into  operation  on  the  said 
first  day  of  March.  If  any  of  such  charges  shall  be  complained 
of  thereafter  the  customer  complaining  may  proceed  under  the 
act  of  1874  to  a  hearing,  and  the  court  may  dismiss  the  petition 
or  order  the  charges  to  be  decreased  to  such  extent  as  may  seem 
to  the  said  court  equitable  and  just.  In  view  of  the  history  of 
this  case  the  fourth  paragraph  of  the  decree  appealed  from  is 
affirmed. 
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179  254|         Estate  of  Mary  V.  Taylor,  deceased.     Appeal  of  T.  P. 

Birch  and  J.  W.  Rowland,  Guardians  of  the  minor 

children  of  Mary  V.  Taylor,  deceased. 

Negligence^DecUh — Righi  of  action — Acts  of  April  15, 1851  and  April  26, 
1855. 

The  eighteenth  section  of  the  act  of  April  15,  1851,  P.  L.  674,  was 
neither  repealed  nor  modified  by  the  act  of  April  26,  1855,  P.  L.  309,  and 
an  action  instituted  to  recover  damages  for  personal  injmies  caused  by 
negligence  on  the  part  of  the  defendant  survives  the  injured  party,  and 
can  be  prosecuted  to  final  judgment  and  satisfaction  by  the  personal  rep- 
resentative of  the  deceased  plaintiff. 

The  right  of  action  for  the  death  of  a  person  injured  by  negligence  or 
violence  of  another,  given  by  the  nineteenth  section  of  the  act  of  April  15, 
1851,  is  conditioned  upon  two  concurrent  facts,  (1)  that  the  injured  party^s 
death  was  occasioned  by  violence  or  negligence,  and  (2)  that  no  suit  had 
b«{en  brought  by  the  party  injured  to  recover  damages  in  his  lifetime: 
Birch  V.  Pittsburgh,  C,  C.  &  St.  L.  R.  R.,  165  Pa.  839.  followed. 

Negligence — Death — Right  of  action — Guardian  and  ward. 

A  widow  having  children  brought  an  action  against  a  railroad  company 
to  recover  damages  for  personal  injuries.  Pending  the  action  she  died,  and 
her  administrators  were  substituted  as  plaintiffs.  Before  the  case  was 
reached  for  ti*ial  the  railroad  company  made  an  offer  to  compromise,  which 
was  accepted  by  the  administrators  with  the  assent  of  all  parties  interested. 
Prior  to  the  decision  of  Birch's  Appeal,  165  Pa.  339,  the  guardians  of  the 
deceased's  children  had  brought  an  action  against  the  railroad  company 
on  behalf  of  their  wards,  claiming  the  right  to  recover,  notwithstanding 
the  other  action.  The  railroad  company  insisted  on  the  disposition  of  both 
actions,  and  the  guardians  accordingly  joined  the  administrators  in  i*elea8- 
ing  the  company  from  all  further  liability.  They  did  not  receive  anything 
in  consideration  of  their  release,  and  no  attempt  was  made  to  compromise 
with  them.  Held,  that  the  guai'dians  had  no  right  to  any  portion  of  the 
fund  paid  by  the  railroad  company  to  the  administrators  until  the  deceased's 
debts  were  paid,  and  the  administrators  had  made  final  settlement  of  the 
estate. 

Argued  Oct.  21,  1896.  Appeal,  No.  188,  Oct.  T.,  1896,  by 
T.  F.  Birch  and  J.  W.  Rowland,  guardians,  from  decree  of  O.  C. 
Washington  Co.,  Feb.  T.,  1895,  No.  50,  overruling  exceptions 
to  auditor's  report.  Before  Gbeen,  Williams,  McCollxjm, 
Mitchell,  Dean  and  Fell,  JJ.    Affirmed. 

Exceptions  to  report  of  A.  M.  Todd,  Elsq.,  auditor.  Before 
Taylor,  J. 
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The  auditor  found  the  facts  to  be  as  follows : 

The  account  of  the  executor  shows  a  balance  due  him  of 
11,269.25,  and  by  note  '^  A"  appended  thereto  he  acknowledges 
to  have  in  his  hands  the  sum  of  $5,284  as  the  net  proceeds  of 
a  compromise  of  two  suits  brought  against  the  P.,  C,  C.  &  St.  L. 
Railway  Company  for  the  purpose  of  recovering  damages  on 
account  of  the  injury  sustained  by  this  decedent  and  her  sub- 
sequent death  at  the  hands  of  said  company.  The  exceptions 
related  entirely  to  the  question  as  to  whether  or  not  the  exec- 
utor should  have  charged  himself  with  this  amount,  it  being 
agreed  at  the  hearing  before  the  auditor  that  any  exception 
looking  to  a  surcharge  of  a  larger  amount  than  this  net  balance 
of  $5,234  would  be  waived  by  the  exceptants,  and  the  question 
for  the  determination  of  the  auditor  reduced  to  the  refusal  of 
the  exceptions  or  sustaining  them  simply  as  to  a  surcharge  to 
that  extent. 

Mary  V.  Taylor,  the  decedent,  was  injured  upon  the  road  of 
the  Pittsburg,  Cincinnati,  Chicago  &  St.  Louis  Railway  Com- 
pany on  June  29, 1892.  On  August  25, 1892,  she  brought  an 
action  of  trespass  against  said  company  to  recover  compensation 
for  the  injuries  alleged  to  have  been  sustained  by  her  on  account 
of  said  accident.  She  died  March  29, 1898,  leaving  surviving 
her  three  minor  children,  to  wit :  Mary  V.  Taylor,  George  A. 
Taylor  and  Edith  O.  Taylor.  By  her  last  will  and  testament 
T.  F.  Birch,  Esq.,  the  accountant,  and  J.  W.  Rowland  were 
appointed  the  executors  of  her  estate,  and  these  same  gentlemen 
were  also  appointed  by  this  court  as  the  guardians  of  the  above- 
named  children.  After  her  death  the  above-named  executors 
had  the  same  suggested  upon  the  record,  and  themselves  sub- 
stituted as  plaintiffs  in  the  action  brought  by  her;  and  on  Feb- 
ruary 3, 1894,  Birch  and  Rowland,  as  guardians  of  the  above- 
named  minor  children,  brought  a  second  action  of  trespass 
against  the  said  railway  company  to  recover  damages  on  account 
of  the  death  of  Mrs.  Taylor.  The  action  brought  by  Mrs.  Tay- 
lor was  to  No.  58  of  November  term,  1892;  and  the  action 
subsequently  brought  by  the  g^uardians  of  her  minor  children 
was  to  No.  196,  February  term,  1894.  After  the  substitution 
of  the  executors  as  plaintiffs  in  the  suit  brought  by  Mrs.  Taylor, 
an  amended  statement  was  filed  by  them  which  alleged  that  her 
death  was  caused  by  and  the  result  of  the  injuries  she  received 
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on  the  said  29th  day  of  June,  1892.  To  this  statement  a 
demurrer  was  filed  by  the  defendant  company  upon  the  ground 
that  the  right  of  action  did  not  survive  the  plaintiff.  The  court 
of  common  pleas  of  Washington  county  sustamed  the  demurrer 
so  filed,  and  an  appeal  was  taken  by  the  plaintifib  to  the  Supreme 
Court  of  the  state,  which  reversed  the  court  below,  and  held  that 
^^  The  right  of  action  for  death  given  by  section  19,  of  the  act 
of  April  15, 1851,  as  amended  by  section  1  of  the  act  of  April  26, 
1855,  is  conditioned  upon  the  concurring  facts,  that  the  injured 
party's  death  was  occasioned  by  said  violence  or  negligence,  and 
that  no  suit  for  damages  was  brought  by  him.  The  first  section 
of  the  act  of  1855  was  not  intended  to  dispense  with  either  of 
said  conditions.  It  merely  designates  the  persons  who,  in  con- 
nection with  the  widow,  and  in  lieu  of  the  personal  representa- 
tives, shall  thereafter  be  entitled  to  exercise  the  statutory  right 
of  action,  and  recover  damages  for  the  death.  In  other  respects, 
there  does  not  appear  to  be  any  express  or  implied  repeal  or  modi- 
fication of  the  18th  and  19th  sections  of  the  act  of  1851." 

The  question  raised  before  the  Supreme  Court  in  the  above 
case,  which  is  reported  in  165  Pa.  339,  was,  whether  this  suit 
brought  by  Mrs.  Taylor  during  her  lifetime  abated  at  her  death, 
or  was  continued  for  the  benefit  of  her  estate  ;  and  whether  the 
railway  company  was  liable  in  that  action  under  the  provisions 
of  the  act  of  April  15, 1851,  and  also  liable  in  the  subsequent 
action  brought  by  the  guardians  under  the  provisions  of  sec- 
tion 19  of  said  act,  and  tihe  act  of  April  26, 1855.  In  the  opin- 
ion of  the  auditor  the  conclusion  reached  by  the  Supreme  Court 
is  that  the  company  continued  liable  under  the  original  suit 
brought  by  Mrs.  Taylor  during  her  lifetime,  and  that  the  suit 
brought  by  the  guardians  of  her  minor  children  after  her  death 
was  improvidently  brought,  and  no  recovery  could  be  had 
thereon. 

After  the  rendition  of  the  decision  in  the  above  case  a  com- 
promise was  reached  between  Birch  and  Rowland,  as  executors 
of  Mary  V.  Taylor,  deceased,  and  as  guardians  of  her  minor 
children,  by  which  the  defendant  company  paid  to  them  the  sum 
of  $7,500  in  full  satisfaction  of  all  claims  for  damages  on  account 
of  her  injury  and  death,  and  it  is  the  balance  of  this  sum,  after 
the  deduction  of  attorney's  fees,  costs  and  expenses,  which  the 
accountant  says  is  in  his  hands,  and  which  he  says  he  is  advised 
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"should  be  retained  by  T.  F.  Birch  and  J.  W.  Rowland  as 
guardianB  of  Mary  V.,  George  A.  and  Olive  E.  Taylor,  minor 
children  of  the  decedent." 

The  auditor  is  of  the  opinion  that  the  decision  of  the  Supreme 
Court  not  only  reinstated  the  original  suit  brought  by  Mary  V. 
Taylor  during  her  lifetime,  but  in  eiBfect  nullified  the  second 
action  brought  by  Birch  and  Rowland  as  the  guardians  of  her 
minor  children,  and  that  the  entire  sum  paid  by  the  railway 
company  in.  compromise  and  settlement  of  these  suits  in  reality 
passed  into  the  hands  of  Birch  and  Rowland  as  executors,  and 
formed  part  of  her  estate  in  their  hands  liable  to  all  the  claims 
of  creditors  thereon.  He  has,  therefore,  sustained  the  excep- 
tions and  surcharged  the  accountant  with  the  sum  of  $5,234. 

Exceptions  to  auditor's  report  were  overruled.  The  guar- 
dians appealed. 

Errors  assigned  were  in  overruling  exceptions  to  auditor's 
report, 

T.  F.  Birchj  for  appellants. — The  18th  section  of  the  act  of 
1851  gave  no  new  cause  of  action,  but  section  19  gives  a  new 
right  and  a  new  cause  of  action,  and  declares  by  whom  it  shall 
be  exercised,  while  the  act  of  April  26, 1855,  gives  a  new  cause 
of  action,  but  limits  the  right  therefor  to  the  husband,  widow, 
children  or  parents  of  the  deceased  and  no  other:  Mann  v. 
Wieand,  81*  Pa.  256 ;  Penna.  R.  R.  v.  Adams,  55  Pa.  501. 

The  action  brought  by  the  children  of  Mrs.  Taylor  after  her 
decease,  both  cause  and  right  thereof,  was  created  by  the  act 
of  April  26, 1855.  It  never  existed  in  favor  of  Mrs.  Taylor, 
nor  during  her  life  did  it  exist  against  the  railway  company, 
and  the  rule  as  to  the  measure  of  damages  is  essentially  differ- 
ent: R.  R.  V.  McCloskey's  Admr.,  28  Pa.  526 ;  R.  R.  v.  Butler, 
67  Pa.  838;  R.  R.  v.  Robinson,  44  Pa.  178;  Kerr  v.  Penna. 
R.  R.,  169  Pa.  95 ;  Schnatz  v.  R.  R.,  160  Pa.  602 ;  Lehigh  Iron 
Co.  V.  Rupp,  100  Pa.  95 ;  Birch  v.  Pittsburg,  C,  C.  &  St.  L.  R, 
R.,  165  Pa.  839;  Act  of  April  15, 1851,  P.  L.  674;  Veon  v. 
Creaton,  188  Pa.  48. 

T,  Jeff.  Duncan^  for  (?.  B.  Stillman  and  Jos.  Home  ^  Co.^ 
appellees. — At  common  law  there  was  no  right  of  action  for  the 
Vol.  olxxix — 17 
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<collecti0n  >ol  damages  as  a  consequence  of  the  death  of  cme 
person  occasioned  by  the  unlawful  violence  or  negligence  of 
another.  Such  right  is  exclusively  statutory,  and  in  Pennsyl- 
vania was  created  by  passage  of  section  19  of  the  act  of  assembly 
•of  Ajwril  15, 1851.  It  was  limited  by  the  act  of  April  26, 1855, 
^md  exists  now  only  on  the  terms  and  conditions  provided  in 
these  two  statutes:  Lehigh  Iron  Co.  v.  Rupp,  100  Pa.  98; 
Field's  Law  of  Damages,  49 ;  2  Sedgwick  on  Meas.  of  Damages, 
583;  Act  of  1851,  P.  L.  674,  sec.  19;  Act  of  1855,  sec.  1, 
P.  L.809. 

The  executors  had  no  right  to  originate  a  new  suit  after 
testatrix's  death.  Their  powers  in  this  matter  were  limited  to 
the  prosecution  of  the  suit  begun  by  her,  and  for  the  same  pur- 
poses: Fink  V.  Garman,  40  Pa.  103;  Books  v.  Borough  of 
Danville,  95  Pa.  165;  Usher  v.  W.  J.  R.  R.,  126  Pa.  212. 

The  case  of  Mann  v.  Wieand  81*  Pa.  256;  Penna.  R.  R.  v. 
Adams,  55  Pa.  501 ;  R.  R.  v.  McCloskey's  Admr.,  23  Pa.  626 ; 
R.  R.  V.  Butler,  57  Pa.  338 ;  R.  R.  Co.  v.  Robinson,  44  Pa.  178 ; 
Kerr  v.  Penna.  R.  R.  Co.,  169  Pa.  95 ;  and  Schnatz  v.  R.  R.,  160 
Pa.  602,  cited  by  appellants  do  not  bear  on  this  question,  or 
any  other  important  question  involved  in  the  present  issue.  In 
no  one  of  them  had  an  action  been  commenced  by  the  person 
injured  or  in  his  lifetime  on  account  of  the  injury  which  cul- 
minated in  his  death.     This  was  done  by  Mrs.  Taylor. 

The  acts  of  1851  and  1855  are  not  in  conflict  with  the  21st 
section  of  article  3  of  the  present  constitution  of  Penna.  and 
are  still  the  law  of  the  state  on  this  subject :  Books  v.  Borough 
of  Danville,  95  Pa.  105 ;  Birch  v.  Ry.  Co.,  175  Pa.  339. 

S.  Duffield  Mitchell^  for  T,  Mellon  ^  Sons^  appellees. 

OpnaoN  BY  Mb.  Justice  Williams,  January  4, 1897 : 
This  appeal  from  the  orphans'  court  brings  up  the  same  ques- 
tion that  was  considered  and  decided  on  an  appeal  from  the  court 
of  common  pleas  of  Washington  county  by  the  same  appellants 
and  reported  in  165  Pa.  339.  We  there  held  that  the  eight- 
eenth section  of  the  act  of  April  15, 1851,  P.  L.  674,  was  neither 
repealed  nor  modified  by  the  act  of  April  26,  1855,  P.  L.  309 ; 
and  that  an  action  instituted  to  recover  damages  for  personal 
injuries  ciiused  by  negligence  on  the  pai*t  of  the  defendant  sur- 
vived the  injured  party,  and  could  be  prosecuted  to  final  judg- 
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ment  and  satisfaction  by  the  personal  representative  of  the 
deceased  plaintiff.  It  was  also  held  in  the  same  case  that  the 
right  of  action  for  the  death  of  a  person  injured  by  negligence 
or  violence  of  another,  given  by  the  nineteenth  section  of  the 
same  act  was  conditioned  upon  two  concurring  facts ;  first  that 
the  death  of  the  injured  person  resulted  from  the  violence  or 
negligence  complained  of;  and  second,  that  no  suit  had  been 
brought  by  the  party  injured  to  recover  damages  in  his  lifetime. 
That  case  disposes  of  this  appeal  so  far  as  the  main  question  is 
concerned.  Mrs.  Taylor  was  injured  in  a  railroad  accident  in 
June,  1892.  Some  time  after  she  brought  an  action  against 
the  railroad  company  to  recover  damages  for  the  injury  she  had 
received.  Pending  this  action  she  died  in  March,  1893.  Her 
administrators  were  duly  substituted  as  plaintiffs,  and  proceeded 
with  the  action,  but  before  it  was  reached  for  trial  the  defend- 
ant made  an  offer  to  compromise,  which  was  accepted  by  the 
administrators  with  the  assent  of  all  parties  interested  in  the 
prosecution  of  the  claim.  '^Fhe  sum  of  #7,500  was  the  amount 
agreed  upon  to  be  paid  and  received  in  full  satisfaction  of  the 
plaintiff's  demand.  Prior  to  the  decision  of  Birch's  Appeal, 
165  Pa.  339,  the  guardians  of  Mrs.  Taylor's  children  had  brought 
nn  action  against  the  railroad  company  on  behalf  of  their  wards 
claiming  the  right  to  recover,  notwithstanding  the  action  brought 
by  Mrs.  Taylor  herself  to  which  her  administrators  had  suc- 
ceeded. The  decision  in  Birch's  Appeal  was  fatal  to  this  con- 
tention, and  determined  that  under  the  act  of  1851,  as  also 
mider  that  of  1865,  the  company  was  liable  to  but  one  action 
for  the  recovery  of  damages  for  the  same  injury  to  the  same 
person.  The  action  begun  by  the  injured  person  having  sur- 
vived her,  and  the  right  to  prosecute  the  same  to  "  final  judg- 
ment and  satisfaction"  having  been  vested  in  her  administrators, 
the  damages  suffered  as  tlie  result  of  the  injury  were  recover- 
able in  that  action  and  in  that  alone.  The  railroad  company, 
however,  insisted  on  the  disposition  of  all  pending  actions 
against  it  on  account  of  the  injury  received  by  Mrs.  Taylor, 
and  the  guardians  accordingly  joined  the  administrators  in 
releasing  the  company  from  all  further  liability.  As  they  had 
no  claim  to  release,  their  joinder  was  a  matter  of  form  merely. 
It  was  superfluous.  No  right  of  action  in  them  was  extinguished 
by  it,  and  it  was  perfectly  clear  that  no  interest,  several  or  undi- 
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yided,  in  the  money  paid  to  the  administratois  was  acquired 
because  of  it.  But  it  is  suggested  that  their  joining  in  the 
release  at  the  request  of  the  railroad  company  may  be  treated 
as  the  compromise  of  a  doubtful  claim,  and  that  on  this  ground 
some  part  of  the  money  paid  should  be  awarded  to  them. 
There  is  however  no  evidence  tending  to  show  a  settlement 
with  the  guardians,  or  the  payment  to  them  of  a  price  in  con- 
sideration of  their  release.  They  joined  in  the  release  to  ena- 
ble the  administrators  to  conclude  a  settlement,  and  they  well 
knew  at  the  time  that  they  had  no  valid  demand  against  the 
company.  It  had  been  so  held  in  Birch's  Appeal  already  re- 
ferred to,  and  the  testimony  shows  that  no  attempt  was  made 
to  compromise  with  them.  It  will  be  unfortunate  for  the  wards 
of  the  appellants  if  creditors  shall  absorb  the  estate  of  Mrs. 
Taylor,  their  mother,  but  under  the  acts  of  1851  and  1856  the 
money  received  by  the  administrators  in  settlement  of  their 
action  is  assets  for  which  they  must  account  on  final  settlement. 
The  assignments  of  error  are  overruled,  and  the  judgment  or 
decree  appealed  from  is  affirmed. 


199   88|        W.  R.  Smith  tj.  C.  0.  Wachob,  and  J.  M.  Hine^  Appel- 
lant. 

JudgmerU  —  Opening  judgment  —  Trial — After-discovered  evidence  — 
Practice,  0.  P, 

A  judgment  by  confession  having  been  opened,  three  trials  were  had  to 
determine  its  validity.  After  the  third  trial,  and  after  a  rule  for  a  new 
trial  had  been  discharged,  but  before  judgment  a  second  application  to 
open  the  judgment  was  made  on  the  ground  that  the  original  note  was  an 
accommodation  note,  and  that  there  had  been  no  consideration  for  it.  This 
new  ground  of  defense  was  known  to  the  defendant  at  the  time  of  the  sec- 
ond trial,  but  no  effort  was  made  to  take  advantage  of  it  then,  or  at  the 
third  trial  which  took  place  six  months  later.  Held  (I)  that  the  applica- 
tion being  to  open  a  judgment  which  was  opened,  was  irregular  and  im- 
proper ;  but  if  it  had  been  regular  the  relief  could  not  have  been  granted ; 
(2)  that  the  ground  of  the  application  was  not  a  new  defense  based  on 
after-discovered  evidence,  and  it  was  not  a  ground  of  defense  at  all. 

Promissory  note — Accommodation  note — Want  of  consideration — Antece- 
dent debt. 
Want  of  consideration  is  not  a  defense  in  an  action  on  an  accommoda- 
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don  note  in  the  hands  of  a  third  party  who  has  taken  it  as  coUateral  secur- 
ity for  an  antecedent  debt. 

Aigued  Oct.  21, 1896.  Appeal,  No.  188,  Oct.  T.,  1896,  by 
defendant,  J.  M.  Hine,  from  order  of  0.  P.  Indiana  Co.,  March 
Term,  1894,  No.  828,  oyerruling  motion  to  open  judgment 
Before  Osebn,  Williams,  MgCollum,  Mitchell,  Dban  and 
Fell,  JJ.    Affirmed. 

Motion  to  open  judgment.    Before  Habby  Whitb,  P.  J. 
The  facts  appear  bj  the  opinion  of  the  Supreme  Court. 

Srrar  anigned  was  order  oyerruling  motion  to  open  judg- 
ment. 

D.  B.  Tayhr^  with  him  S.  M.  Jack  and  Wm.  T.  Cline,  for 
appellant. — Accommodation  paper  is  such  as  is  made  without 
consideration;  it  represents  a  loan  of  credit.  Between  the  - 
original  parties  it  is  open  to  the  defense  of  want  of  consid- 
eration: Carpenter  v.  Nat.  Bank  of  the  Republic,  106  Pa.  171; 
Bixler  v.  Ream,  8  P.  &  W.  284. 

The  seal  upon  a  note  imports  a  consideration.  But  this  is 
only  a  presumption  of  law,  like  all  other  prima  facie  presump- 
tions, to  be  rebutted.  It  shifts  the  burden  of  proof  from  the 
plaintiff  to  the  defendant:  Wilson  v.  Wilson's  Admr.,  2  Pitts. 
205. 

One  who  takes  an  accommodation  note  as  collateral  security 
for  an  antecedent  debt  is  not  a  holder  for  value:  Royer  v.  Key- 
stone National  Bank,  88  Pa.  248. 

Hine  could  not  be  held  beyond  the  amount,  if  any,  which 
Smith  advanced  to  Wachob  upon  the  strength  of  Hine's  name 
being  upon  the  note:  Altoona  Second  Nat.  Bank  v.  Dunn,  151 
Pa.  231. 

While  the  fund  is  within  its  grasp  the  court  has  power  to 
control,  revise,  modify  or  overturn  its  judgments :  Johnson's 
App.,  114  Pa.  132;  Evans  v.  Maury,  112  Pa.  800;  Silberman 
&  Co.  V.  Shuklansky,  172  Pa.  77. 

Frank  Keener  and  J.  N.  Banka^  with  them  M.  0.  Watson^  for 
appellee. — The  maker  of  accommodation  paper,  pledged  for  an 
antecedent  debt,  cannot  set  up  as  a  defense  that  it  was  given 
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without  consideration ;  this  would  defeat  the  very  purpose  for 
which  it  was  made :  Carpenter  v.  National  Bank  of  the  Repub* 
Uc,  106  Pa.  171 ;  Lord  v.  Ocean  Bank,  20  Pa.  886. 

The  same  principle  would  apply  whether  the  loan  of  credit 
is  given  on  a  negotiable  instrument  or  on  a  note  under  seal. 

The  case  of  Royer  v.  Keystone  National .  Bank,  88  Pa.  248, 
does  not  decide  that  one  who  takes  an  accommodation  note  as 
collateral  security  for  an  antecedent  debt  is  not  a  holder  for 
value.  In  that  case  a  fraud  had  been  perpetrated  on  the 
makers  and  the  indorser,  and  the  case  was  decided  on  that 
ground. 

The  case  of  Altoona  Second  National  Bank  v.  Dunn,  161 
Pa.  281,  does  not  decide  the  principle  that  Hine  could  not 
be  held  beyond  the  amount,  if  any,  which  Smith  advanced  to 
Wachob,  or  assumed  liability  for  an  account  of  Wachob,  upon 
the  strength  of  Hine's  name  being  upon  the  note,  for  in  that 
case  the  testimony  showed  that  the  notes  were  signed  for  the 
purpose  of  obtaining  a  loan,  and  this  being  a  restriction,  the 
notes  could  be  used  only  for  that  purpose. 

Opinion  by  Mb.  Justice  Fbll,  January  4, 1897 : 
This  appeal  is  from  the  order  of  the  court  of  common  pleas 
discharging  a  rule  to  open  a  judgment.  The  proceeding  was 
irregular,  and  the  application  was  without  merit  on  the  facts. 
The  judgment  was  by  confession,  and  was  entered  in  January, 
1894.  A  rule  to  show  cause  why  it  should  not  be  opened  as  to 
the  defendant,  Hine,  who  is  the  appellant  here,  was  made  abso- 
lute in  June,  1894,  and  the  issue  was  limited  to  the  inquiry 
whether  he  had  signed  the  note.  There  had  been  three  trials 
of  this  issue,  and  at  the  last  trial  the  verdict  was  against  him. 
A  rule  for  a  new  trial  had  been  discharged,  but  judgment  had 
not  been  entered  on  the  verdict  when  the  second  application  to 
open  the  judgment  was  made.  This  application  was  to  open  a 
judgment  which  was  open,  and  as  to  which  an  issue  had  been 
framed  and  a  verdict  rendered.  A  motion  for  a  reargument  or 
to  rescind  the  order  discharging  the  rule  for  a  new  trial  and  to 
enlarge  the  issue  would  have  opened  the  way  for  an  application 
for  the  relief  sought. 

But  had  the  proceeding  been  regular  the  relief  could  not  have 
been  granted.     The  new  ground  of  defense  set  up  was  known 
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to  the  defendant  at  the  time  of  the  second  trial.  It  is  alleged 
in  the  petition  that  it  was  developed  at  that  trial  by  cross- 
examination  of  the  plaintiff.  No  effort  was  made  to  take  advan- 
tage of  it  then,  or  at  the  next  trial,  which  took  place  six  months 
later.  It  was  not  a  new  ground  of  defense  based  on  after- 
discovered  evidence,  and  it  was  not  a  ground  of  defense  at  all. 

Want  of  consideration  is  not  a  defense  in  an  action  on  an 
accommodation  note  in  the  hands  of  a  third  party  who  has  taken 
it  as  collateral  security  for  an  antecedent  debt.  The  maker  or 
indorser  of  accommodation  paper  may  defend  on  the  ground  of 
fraud  in  the  procurement  or  use  of  the  note,  and  in  this  respect 
it  is  governed  by  the  same  rules  that  apply  to  commercial  paper 
generally,  but  he  cannot  set  up  as  a  defense  that  it  was  given 
without  consideration  and  pledged  for  a  preexisting  debt.  The 
decision  in  Royer  v.  Keystone  National  Bank,  88  Pa.  248,  is  in 
harmony  with  the  rule  stated  in  Lord  v.  Ocean  Bank,  20  Pa. 
384,  and  numerous  other  cases,  that  accommodation  paper  is  a 
loan  of  the  maker's  credit  without  restriction  as  to  the  manner 
of  its  use.  The  syllabus  in  that  case  may  be  misleading,  as  it 
stat^  the  rule  broadly,  and  without  reference  to  the  facts  of 
the  case.  It  does  not  appear  from  the  report  of  the  case  that 
the  note  was  an  accommodation  note,  but  it  does  appear  that  it 
was  given  for  a  specific  purpose,  and  fraudulently  used  by  the 
payee,  and  the  decision  is  distinctly  based  upon  that  ground. 
See  Carpenter  v.  Bank,  106  Pa.  170. 

The  order  of  the  court  is  afiBrmed  at  the  cost  of  the  ap- 
pellant. 


"179         2631 
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Ovington  I.  Riddle,  Executor  of  last  will  of  Samuel  L. 
Riddle,  Sr.,  Appellant  v.  John  M.  Armstrong. 

Deed— Recording  deed— Notice, 

In  an  action  of  ejectment  it  appeared  that  the  deed  ander  which  defend- 
ant claimed  was  executed,  delivered  and  recorded  aboat  eight  months  be- 
fore the  deed  from  the  same  grantors  under  which  plaintiff  claimed,  was 
placed  of  record.  The  latter  deed  was  dated  over  ten  years  before  the 
deed  to  the  defendant.  The  evidence  as  to  whether  the  defendant  had 
notice,  or  had  reason  to  know,  of  the  unrecorded  deed  was  conflicting,  and 
was  submitted  to  the  jury.  Held,  that  a  verdict  and  judgment  for  defend- 
ant should  be  sustained. 
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Argued  Oct.  21, 1896.  Appeal,  No.  178,  Oct.  T.,  1896,  by 
plaintiff,  from  judgment  of  0.  P.  Butler  Co.,  Sept.  T.,  1882, 
No.  26,  on  verdict  for  plaintiff.  Before  Gbbbn,  Williams, 
MoCoLLUM,  MrrcHBLL,  Dean  and  Fell,  J  J.    Afl&rmed. 

Ejectment  for  a  tract  of  land  in  Fairview  township.  Before 
Hazen,  p.  J. 

At  the  trial  it  appeared  that  Alexander  Armstrong  formerly 
claimed  title  to  the  whole  of  the  farm  in  dispute.  He  obtained 
his  title  to  the  land  by  a  deed  from  John  M.  Christy  and  Sarah 
A.  Christy,  his  wife,  and  Maria  L.  Christy,  dated  March  27, 
1866,  and  duly  recorded  in  Butler  county  on  March  1, 1867. 
John  M.  Christy  owned  the  southern  half  of  the  farm  and  Maria 
L.  Christy,  his  mother,  owned  the  northern  half  of  the  farm  at 
the  time  they  made  the  deed  to  Armstrong.  Maria  L.  Christy 
had  a  husband,  Andrew  J.  Christy,  living  at  the  time,  who  did 
not  join  in  the  deed.  Alexander  Armstrong,  therefore,  obtained 
a  good  title  to  only  the  southern  half  of  the  farm.  John  M. 
Thompson,  afterwards,  on  March  1, 1870,  obtained  a  deed  from 
Alexander  Armstrong  for  the  whole  farm,  eighty  acres,  which 
was  duly  recorded  in  Butler  county,  on  July  8, 1870.  An  exe- 
cution was  issued  on  a  judgment  owned  by  Samuel  L.  Riddle, 
the  plaintiff  in  this  case,  against  John  M.  Thompson,  and  the 
whole  interest  of  Thompson  in  the  land  was  sold  to  him,  at 
December  term,  1881.  On  the  trial  of  the  case  the  defendant 
set  up  the  defense  that  the  deed  from  Alexander  Armstrong  to 
Thompson  was  a  mortgage  in  effect,  and  the  consideration  of 
the  deed  was  attacked.  The  defendant  set  up  the  further  de- 
fense that  he  was  the  owner  of  the  northern  half  of  the  farm  by 
virtue  of  a  deed  from  Maria  L.  Christy  and  Andrew  J.  Christy, 
her  husband,  dated  December  14,  1881,  and  recorded  in  Butler 
county  on  November  16, 1881,  and  that  he  was  in  actual  posses- 
sion of  the  northern  half  of  said  farm  in  good  faith  under  that 
title.  John  M.  Thompson  had  also  obtained  a  deed  from  Maria 
L.  Christy  and  Andrew  J.  Christy,  her  husband,  dated  April  26, 
1870,  but  this  deed  had  not  been  recorded  at  the  time  the  de- 
fendant got  his  title  from  Maria  L.  Christy  and  her  husband, 
and  was  not  recorded  until  July  24,  1882,  some  eight  months 
after  the  interest  of  Thompson  in  the  farm  was  sold,  and  some 
eight  months  after  John  M.  ALrmstrong  had  placed  his  deed  on 
record. 
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The  court  charged  in  part  as  follows  : 

[Gentlemen,  in  passing  upon  the  question  of  fact,  if  you 
should  find  as  a  fact  from  the  weight  of  the  evidence  that  John  M. 
Thompson  took  a  conveyance  of  this  land  bona  fide  from  Alex- 
ander Armstrong,  and  did  not  hold  it  as  a  mortgage  or  security 
for  money,  then,  so  far  as  there  was  at  that  time  a  legal  title, 
good  title,  in  Alexander  Strong,  it  passed  to  Thompson.  If  you 
find  from  the  weight  of  the  evidence  that  it  was  not  a  bona  fide 
conveyance,  but  only  a  securiiy  for  the  money ,  then  having 
found  in  either  event  we  think  it  would  abbreviate  somewhat 
your  labor.  If  you  find  it  as  a  security,  as  claimed  by  the 
defendant,  and  that  alone,  then  we  think  that  your  verdict  rea- 
sonably would  be  for  the  defendant.]  [11] 

[As  to  the  deed  from  A.  J.  Christy  and  Maria  L.  Christy, 
his  wife,  that  was  unrecorded  until  after  the  second  conveyance, 
if  you  find  as  a  fact  that  the  party  who  took  the  second  convey- 
ance either  had  knowledge,  or  was  in  position  reasonably  to 
know  of  the  circumstances  and  facts,  and  took  with  knowledge, 
then  we  think  there  is  no  question  that  that  deed  vested  t^e 
whole  title  in  Thompson.]  [12] 

Verdict  and  judgment  for  plaintiff  for  the  southern  part  of 
the  land,  and  verdict  and  judgment  for  defendant  for  the 
northern  part    Plaintiff  appealed. 

Hrrors  asMtgned  among  others  were  (11, 12)  above  instruc- 
tions, quoting  them. 

'/.  P.  Hunter y  with  him  Lev.  McQuUtion  and  Jaine$  N,  Moore^ 
and  TT.  E.  H.  Riddle,  for  appellant,  cited,  Stiffler  v.  Retzlaff, 
20  W.  N.  C.  808  ;  NichoUs  v.  McDonald,  101  Pa.  614 ;  Brawdy 
V.  Brawdy,  7  Pa.  157  ;  Jamison  v.  Dimock,  95  Pa.  55 ;  Jacques 
V.  Weeks,  7  Watts,  276 ;  Anderson  v.  Brinster,  129  Pa.  876  ; 
McQrew  v.  Harmon,  164  Pa.  116. 

Everett  L.  Mahtony  with  him  John  B.  Qreer,  for  appellee. 

Peb  Cxjbiah,  January  4, 1897 : 

The  plaintiff  recovered  a  verdict  for  the  southern  part  of  the 
property,  and  no  discussion  is  needed  of  any  questions  affecting 
that  branch  of  the  contention.    As  to  the  northern  part  of  the 
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property  it  need  only  be  said  tihat  the  deed  from  Maria  L. 
Christy  and  her  husband,  dated  December  4,  1881,  to  the 
defendant,  was  executed,  delivered  and  recorded  about  eight 
months  before  the  deed  from  the  same  grantors  to  John  M. 
Thompson  for  the  same  premises,  dated  April  26,  1870,  was 
placed  on  record.  As  between  these  two  deeds  the  defendant's 
title  was  superior.  The  question  whether  he  had  notice,  or 
had  reason  to  know  of  Thompson's  unrecorded  deed,  was  fairly 
submitted  to  the  jury  and  found  in  defendant's  favor.  The 
instructions  to  the  jury  and  the  answers  to  points  were  quite  as 
favorable  to  the  plaintiff  as  could  be  expected  under  all  the  tes- 
timony, and  we  discover  no  error  in  these  respects.  The  assign- 
ments of  error  are  all  dismissed. 
Judgment  affirmed. 


179         266_^     ^     r«,  ^-M  f^  1      1    .  ,       . 

a5SC  282E.  B.  Thompson  t;.  Henry  Sproul,  doing  business  as 
Henry  Sproul  &  Co.,  Appellant.. 

[Marked  to  be  reported.]- 

CofUriicl — Evidence  ^Broker, 

In  an  action  by  T.  against  a  firm  of  brokers  to  recover  a  balance  alleged 
to  be  due  upon  a  transaction  in  railway  stock,  defendant  claimed  that  he 
had  no  dealings  with  T.,  but  only  with  his  son,  T.,  Jr.  The  evidence  of 
both  father  and  son  was  fiiat  the  son  dealt  with  the  defendant  in  the  rail- 
way stock  transaction  as  agent  for  his  father.  The  first  receipt  signed  by 
the  defendant  was  to  T.,  Sr.,  and  all  other  letters  and  receipts  relating  to 
the  railway  stock  were  to  T.  Three  years  after  the  beginning  of  the  trans- 
action in  railway  stock  the  son  began  dealings  with  the  defendant  in  wheat. 
All  the  correspondence  relating  to  the  wheat  transactions  was  with  T.,  Jr. 
During  the  progress  of  the  transactions  the  defendant  permitted  the  son  to 
draw  money  from  the  street  railway  stock  account,  and  apply  it  to  the  wheat 
.  account.  This  was  done  without  the  knowledge  of  T. ,  Sr.  There  was  a  loss 
on  the  wheat  account  which  the  defendant  offsets  against  the  gain  on  the 
railway  stock  account,  claiming  that  the  transactions  in  both  accounts  were 
for  the  son.  Held,  (1)  that  the  question  whether  the  defendant  knew 
that  the  transactions  in  railway  stock  were  on  account  of  the  father,  was 
for  the  jury ;  (2)  that  a  mere  authority  from  the  father  to  the  son  to  pur- 
chase stock  for  the  father  would  not  justify  the  defendant,  knowing  the 
facts,  in  allowing  the  son  to  withdraw  money  from  the  railway  stock 
account  for  his  private  use  for  any  purpose ;  (8)  that  the  fact  tiiat  the 
father  may  have  allowed  the  son  to  draw  out  some  of  the  money  from 
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the  railway  stook  aocount,  and  use  it  for  himself,  did  not  operate  as  a 
general  sanction  for  all  the  son's  acts,  nor  clothe  him  with  the  authority 
of  a  general  agent. 

Argued  Oct  21,  1896.  Appeal,  No.  22,  Oct.  T.,  1896,  by 
defendant,  from  judgment  of  C.  P.  No.  1,  Allegheny  Co., 
March  T.,  1894,  No.  6,  on  verdict  for  plaintiflF.  Before  Gbeen, 
Williams,  McCollum,  Mitchbll,  Dbak  and  Fbll,  JJ. 
Affirmed. 

Assumpsit  to  recover  a  balance  alleged  to  be  due  on  stock 
transaction.    Before  Stowe,  P.  J. 

At  the  trial  it  appeared  that  there  were  two  men  named  £.  B. 
Thompson,  father  and  son ;  that  the  father  is  the  plaintiff  in 
this  case ;  that  in  1889  an  account  was  opened  with  the  defend- 
ant, a  broker,  by  the  purchase  of  thirty  shares  of  Central  Trac- 
tion Company's  stock  at  thirty  dollars  per  share.  The  receipt 
given  was  to  E.  B.  Thompson,  Sr.,  but  the  order  was  given  by 
£.  B.  Thompson,  Jr.,  his  son.  Other  purchases  were  subse- 
quently made,  and  the  other  receipts  were  given  to  "  E.  B. 
Thompson."  In  1892,  E.  B.  Thompson,  Jr.,  began  transactions 
in  wheat  with  the  defendant,  and  all  the  papers  and  correspond- 
ence in  relation  to  the  wheat-  transaction  were  in  the  name  of 
"E.  B.  Thompson,  Jr."  On  January  18,  1892,  E.  B.  Thomp- 
son, the  son,  drew  a  draft  upon  Sproul  &  Lawrence  for  two 
hundred  and  fifty  dollars ;  and  upon  January  25,  he  got  from 
them  one  hundred  doUars,  for  which  he  gave  his  receipt;  and 
upon  February  10,  he  got  seventy-five  dollars,  for  which  he 
gave  his  receipt,  using  these  moneys  for  his  own  private  pur- 
poses. On  February  1,  there  was  transferred  to  the  wheat 
account  five  hundred  doUars  which  stood  in  the  Central  Trac- 
tion Company  account,  and  on  March  1  of  the  same  year 
another  five  hundred  dollars  was  transferred  to  the  wheat 
account  from  the  Central  Traction  Company  account.  Both 
father  and  son  testified  that  the  transactions  in  Tniction  stock 
were  for  the  father. 

Defendant's  points  and  answers  thereto  were  as  follows : 
1.  That  under  all  the  evidence  in  the  case,  the  verdict  must 
be  for  the  defendant.     Answer:  In  other  words,  that  the  ver- 
dict should  be  for  the  defendant.    That  is  refused.    It  depends 
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upon  what  we  have  already  said  with  reference  to  the  notice ; 
the  knowledge  of  the  defendant  as  to  the  ownership  of  this 
money,  and  of  the  party  for  whose  benefit  this  stock  transaction 
was  carried  on.  [1] 

2.  That  if  the  jury  believe  that  the  Central  Traction  stock 
account  was  for  E.  B.  Thompson,  Sr.,  and  the  defendant  knew 
it,  and  that  £.  B.  Thompson,  Jr.,  was  the  authorized  agent, 
then  all  credits  must  be  allowed  for  moneys  appropriated  by 
E.  B.  Thompson,  Jr.  Answer:  That  is  refused.  It  is  alto- 
gether too  broad.  If  the  defendant  knew,  as  this  point  assumes, 
that  the  stock  was  purchased  for  the  plaintiff  by  the  son,  the 
mere  fact  that  the  latter  was  the  authorized  agent  to  purchase 
stock  for  his  father  would  not  excuse  the  defendant  in  allow- 
ing him  (the  son)  to  withdraw  the  money  directed  to  be  used 
for  the  purchase  of  stock,  for  any  other  purpose,  without  the 
father's  consent  [2] 

8.  If  the  jury  believe  that  the  two  accounts  were  for  the 
benefit  of  the  same  person,  then,  under  the  testimony  in  this 
case,  the  verdict  must  be  for  the  defendant.  Answer :  That  is 
affirmed.  If  you  believe  this  transaction  from  first  to  last  was 
for  the  benefit  of  the  son,  although  the  father  might  have  fuj> 
nished  him  the  money,  yet,  if  it  was  actually  for  the  benefit  of 
the  son;  if  the  evidence  indicates  that,  tlien  of  course  the 
plaintiff  is  not  entitled  to  recover  here,  because  he  has  no  iuter- 
est  in  the  transaction ;  it  would  be  the  son's  transaction,  and 
whatever  claims  the  son  might  have  cannot  be  settled  in  this 
case.  Therefore,  your  verdict  would  have  to  be  for  the  defend- 
ant in  that  case.  [3] 

Verdict  and  judgment  for  plaintiff  for  $3,112.23.  Defend- 
ant appealed. 

Errors  assigned  were  (1-3)  above  instructions,  quoting  them. 

Edwin  W.  Smithy  with  him  P,  G,  Knox  and  tfamea  H.  Reed, 
for  appellant. — When  the  facts  are  undisputed  the  question 
whether  or  not  they  amount  to  a  ratification  is  one  of  law  for 
the  court :  Mechem  on  Agency,  sec.  135 ;  Wharton  on  Agency, 
sec.  77. 

A  principal  who  neglects  promptly  to  disavow  the  act  of  an 
agent  who  has  transcended  his  authority  is  deemed  to  have  rati- 
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fied  it:  Bredin  v.  Dubarry,  14  S.  &  R.  27 ;  Kelsey  v.  Bank  of 
Crawford  Co.,  69  Pa.  426 ;  Schrack  v.  Mc  Knight,  84  Pa.  29. 

Qeo,  ShiraSj  8d,  with  him  C.  C,  Dickey  and  W.  K.  Shiras  for 
appellee. 

Opinion  by  Mb.  Justice  Gbeen,  January  4, 1897 : 
The  learned  court  below  gave  to  the  defendant  every  possible 
opportunity  to  get  a  verdict,  if  he  could  convince  the  jury  of 
the  truth  of  the  facts  upon  which  he  based  his  defense.  Upon 
reading  the  testimony,  however,  it  is  not  at  all  surprising  that 
the  verdict  was  rendered  in  favor  of  the  plaintiff,  as  the  evi- 
dence in  support  of  his  claim  was  overwhelming.  Besides  the 
positive  testimony  of  the  plaintiff  and  his  son,  through  whom 
the  transactions  in  Central  Traction  stock  were  conducted,  the 
various  receipts  and  other  writings  which  emanated  from  the 
defendant  were  almost,  if  not  quite,  conclusive,  in  favor  of 
the  plaintiff's  contention  and  agfainst  that  of  the  defendant. 
The  opening  receipt  upon  which  the  first  purchase  was  made 
was  to  £.  B.  Thompson,  Sr.,  and  all  the  other  receipts  for  money 
paid  to  the  defendant's  firm,  and  they  were  numerous,  were  to 
E.  B.  Thompson.  But  when  the  wheat  transactions  were  com- 
menced, and  until  they  were  closed,  all  the  letters  were  ad- 
dressed to  E.  B.  Thompson,  Jr.  Now  the  wheat  purchases  were 
not  commenced  until  many  months  after  the  last  purchase  of 
Central  Traction  was  made.  The  last  of  the  stock  purchases 
was  made  on  April  18,  1891,  and  the  first  purchase  of  wheat 
was  not  made  until  January  27, 1892.  The  earliest  letter  given 
in  evidence  from  the  defendant's  firm  in  relation  to  wheat  was 
addressed  to  "E.  B.  Thompson,  Jr."  dated  March  18, 1892,  and 
notified  him  that  in  pursuance  of  his  instructions  they  had  that 
"day  sold  for  your  account  and  at  your  risk,  10  thousand  May 
wht.  84  in  stop."  Every  subsequent  letter  containing  similar 
notices  was  addressed  in  the  same  way,  and  the  transactions 
were  declared  to  be  made,  "  for  your  account  and  at  your  risk." 
This  being  the  state  of  the  correspondence  in  relation  to  both 
accounts  it  would  follow,  almost  as  a  matter  of  course,  and  with 
the  highest  persuasive  force,  that  the  defendant  and  his  firm 
(which  was  changed  during  the  transaction)  knew  perfectly 
well  that  there  were  two  persons  with  whom  they  were  dealing. 
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one  named  ^'  £.  B.  Thompson  "  for  whom  all  the  purchases  of 
Central  Traction  were  made,  and  the  other  named  ^'E.  B. 
Thompson,  Jr.,"  for  whom  all  the  wheat  transactions  were  made. 
It  is  not  necessary  to  repeat,  or  even  to  indicate,  the  positive 
and  emphatic  testimony  of  both  the  father  and  the  son,  who 
testify  that  all  the  transactions  in  Central  Traction  were  for 
the  account,  and  with  the  money  and  the  securities  of  the  father, 
and  that  the  defendant's  firm  was  fully  notified  of  this  at  the 
very  beginning,  when  the  first  deposit  was  made.  And  also 
the  equally  positive  testimony  of  both,  that  all  the  transactions 
in  wheat  were  made  at  the  sole  instance  of  the  son,  and  for  tils 
account  only,  and  that  the  father  had  no  knowledge  of  them 
whatever.  It  is  enough  to  know  that  there  was  an  abundance 
of  such  testimony  in  the  case,  that  it  was  all  in  parol,  and  hence 
was  for  the  consideration  of  the  jury  exclusively,  and  that  in 
no  aspect  of  the  case  would  it  have  been  at  all  proper  to  with- 
draw the  evidence  from  them  with  a  binding  instruction  for  the 
defendant  A  perusal  of  the  testimony  satisfies  us  that  the  ver- 
dict was  fully  warranted  by  the  testimony. 

These  views  dispose  of  the  first  assignments  of  error. 

The  answer  of  the  learned  court  below  to  the  defendant's  sec- 
ond point  was  undoubtedly  correct  The  point  was  too  broad 
as  was  said  by  the  court.  A  mere  authority  from  the  father  to 
the  son  to  purchase  stock  for  the  father,  and  that  being  known 
by  the  defendant's  firm,  would  certaiidy  not  justify  the  latter 
in  allowing  the  son  to  withdraw  money  from  the  account  for  his 
private  use  for  any  purpose.  Nor  can  the  fact  that  the  father 
allowed  the  son  to  draw  out  some  of  the  money  and  use  it  for 
himself  operate  as  a  general  sanction  for  all  the  son's  acts,  nor 
clothe  him  with  the  authority  of  a  general  agent. 

The  third  point  of  the  defendant  was  affirmed.  The  addi- 
tional answer  by  the  court  was  entirely  favorable  to  the  defend- 
ant. It  gave  him  the  opportunity  to  get  a  verdict  if  he  could 
convince  the  jury  that  the  two  accounts  were  for  the  benefit  of 
the  same  person.  What  was  said  about  that  person  being  the 
son  was  entirely  correct  in  a  legal  sense,  and  was  the  natural 
comment  which  the  whole  contention  of  the  defendant,  that  it 
was  all  intended  for  the  son,  would  draw  from  the  court.  But 
there  was  no  denial  in  the  answer  that  if  the  person  intended 
in  the  point  was  the  father,  the  result  of  nonliability  would 
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follow.  The  great  stambling  block  in  the  defendant's  way  still 
remained,  to  wit,  the  hypothesis  that  the  two  accounts  were  for 
the  benefit  of  the  same  person.  The  jury  manifestly  did  not 
believe  anything  of  that  kind,  nor  is  it  possible  to  see  how  they 
could  have  entertained  such  a  belief.  The  whole  drift  of  the 
defense  was  the  contention  that  the  two  accounts  were  for  the 
benefit  of  the  son,  and  not  of  the  father.  It  was  to  that  aspect 
of  the  case  that  the  mind,  both  of  the  court  and  the  jury,  was 
directed,  and  it  was  very  natural  for  the  court  to  so  interpret 
the  meaning.  If  the  point  was  intended  to  include  the  plaintiff 
in  the  category  "  of  the  same  person,"  candor  would  require  that 
idea  to  be  more  explicitly  conveyed.  Otherwise  the  generality 
of  the  phrase  is  misleading.  Even  if  the  court  were  technically 
in  error  in  omitting  to  attract  the  attention  of  the  jury  to  the 
proposition  of  the  point  as  applied  to  the  father,  instead  of  the 
son,  we  would  not  reverse  for  such  a  reason,  but  would  hold 
the  omission  of  the  court  to  be  due  to  the  want  of  clearness  in 
the  point  But  the  court  was  not  in  technical  error  because 
the  point  was  flatly  affirmed. 
Judgment  affirmed. 


Mollie  O'Toole  v.  The  Post  Printing  and  Publishing  Com- 
pany, Appellant. 

Practice,  C.  P.—Trial—Objedion  to  UsUmony^  Waiver. 
Where  an  objection  to  the  admission  of  testimony  is  based  apon  specific 
grounds,  all  other  grounds  of  objection  may  be  considered  as  waived. 

Libel — Evidence — Newspaper —  Corporation— Agent. 

In  an  action  for  libel  against  a  corporation  publishing  a  newspaper, 
plaintiff  testified  that  she  went  to  the  office  of  the  paper  and  demanded  a 
retraction  of  the  libelous  publication.  Held,  that  what  was  then  said  by 
anyone  connected  with  the  newspaper  could  not  be  shown  as  an  incident 
of  the  litigated  act  of  publication,  but  it  was  admissible  on  other  grounds, 
if  the  paity  as  editor  or  manager  of  the  paper,  or  an  officer  of  the  com- 
pany had  authority  to  speak  for  it. 

JAbel—Evidtuce^Damages. 

In  an  action  for  libel,  it  is  proper  in  support  of  the  averment  of  special 
damage  to  admit  evidence  to  show  the  injurious  effect  of  the  publication 
upon  Uie  reputation  of  the  plaintiflf  among  her  friends  and  acquaintances, 
and  tliat  it  prevented  her  from  obtaining  employment. 
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Pradiu,  C.  P. — Charge  of  court — Review. 

Where  a  fact  in  dispute  has  not  been  established  in  favor  of  either  party, 
and  the  trial  jadge  has  not  been  asked  by  an  appropnate  reqaest  for 
instructions  to  say  anything  in  relation  to  it,  a  party  cannot  be  heard  in 
the  Supreme  Court  to  complain  that  the  trial  judge  did  not  comment  upon 
file  conflicting  testimony  relating  to  the  disputed  fact. 

Argued  Oct.  26,  1896.  Appeal,  No.  6,  Oct.  Term,  1896,  by 
defendant,  from  judgment  of  C.  P.  No.  8,  Allegheny  Co., 
Feb.  Term,  1894,  on  verdict  for  plaintiff.  Before  Stbb- 
BBTT,  C.  J.,  Green,  Williams,  MoCollum,  Mitchbll,  Dean 
and  Fell,  JJ.     AflSrmed. 

Trespass  for  libel.     Before  Kennedy,  J. 

At  the  trial  it  appeared  that  the  libelous  publications  com- 
plained of  appeared  in  the  Pittsburg  Post  on  October  10  and  11, 
1893. 

The  first  article,  which  was  published,  Oct  10, 1893,  has  these 
headlines  in  large  letters :  "Gone  to  het  drummer.  A  missing 
hotel  maid  being  pursued  by  an  irate  parent."  And  the  arti- 
cle reads  thus :  "  About  three  months  ago  Miss  MoUie  O'Toole, 
a  pretty  young  woman  about  twenty  years  of  age,  applied  for 
work  in  a  prominent  hotel  of  this  city.  She  was  from  McKees- 
port.  Being  of  good  appearance  and  having  good  manners, 
she  was  made  parlor  maid,  which  is  a  very  desirable  place  for 
women  in  hotel  work,  but  two  days  ago  she  disappeared,  and 
is  said  to  have  gone  to  Philadelphia  to  meet  a  chewing  gum 
agent  whom  she  met  at  the  hotel.  The  chewing  gum  gentle- 
man made  his  appearance  at  the  house  about  a  month  ago,  and 
he  and  the  girl  got  noticeably  thick*  He  staid  about  one  and 
a-half  weeks,  after  which  Miss  O 'Toole,  a  girl  friend  noticed, 
got  despondent.  Her  sudden  leave  to  join  her  drummer  friend 
explains  this,  but  their  life  will  not  be  one  of  a  rosy  path,  if  her 
father,  who  is  said  to  have  gone  to  Philadelphia  with  a  gun  to 
hunt  for  them,  finds  them.  Miss  O'Toole  is  said  to  have  been 
engaged  to  a  young  man  in  McKeesport  when  she  left  there.*' 

This  was  followed  the  next  day,  October  11,  with  another 
article,  which  reads  thus,  without  any  head  lines :  "  The  advan- 
tage which  the  chewing  gum  agent  has  over  other  traveling 
men  in  gaining  the  good  will  of  the  dear  girls  has  again  been 
demonstrated  in  this  city.    A  chewing  gum  man  from  Phila- 
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delphia  put  up  at  one  of  our  hotels  and  MoUie  O'Toole  at  once 
lost  her  heart  He  wooed  her  with  gum  of  the  most  succulent 
sort,  and  every  time  MoUie  worked  her  jaws,  she  felt  her  love 
for  the  sweet  man  growing.  When  he  voluntarily  presented 
her  with  a  whole  box  of  gum,  it  was  too  much,  and  she  hesi- 
tated no  longer.  Her  father  is  now  following  her  and  her  gum 
man  into  the  wild,  wicked  east." 

The  plaintiff  having  testified  that  after  her  return  from  her 
trip  East,  some  three  weeks  after  the  publication,  she  went  to 
the  office  of  the  Post  Printing  &  Publishing  Company  and 
there  saw  a  Mr.  Barr,  she  then  continued  as  follows : 

"  Q.  What  did  you  say  to  liim?  A.  Well,  I  asked  him  what 
authority  had  he  to  publish  that  lie  in  the  paper." 

To  which  defendant  objected  as  follows : 

We  object  to  this.  This  is  a  suit  against  a  corporation,  and 
declarations  after  the  fact  are  hardly  competent.  We  object  to 
any  statements  of  agents  or  employees  of  the  corporation  sued, 
some  weeks  after  the  fact,  and  not  as  part  of  the  res  gestae. 

Objection  overruled.     Exception  and  bill  sealed. 

Thereupon  the  witness  testified  as  follows : 

"  Q.  What  did  Mr.  Barr  say  to  you,  and  what  was  done  at 
that  interview?  A.  Well,  he  said  he  supposed  they  just  did 
it  for  a  mere  joke,  and  I  asked  him  if  he  would  contradict  it 
in  the  paper,  and  he  said,  no  he  wouldn't  do  that  if  I  intended 
to  bring  suit  against  him.  I  told  him  I  was  not  guilty  of  that, 
and  he  would  have  to  account  for  it.  I  says,  ^I'U  show  that 
it  is  not  so.'  He  said,  *  We  won't  retract  if  you  intend  to  bring 
suit  against  us.'  [1] 

"  Q.  Did  the  publications  which  have  been  read  to  the  jury 
in  your  hearing  have  any  effect  upon  your  reputation  in  Mc- 
Keesport  or  in  other  places  where  you  have  lived,  and  if  so^ 
what  are  they?" 

Objected  to.  That  is  a  question  for  the  jury  and  not  for  the 
witness. 

By  the  Court:  " Q.  Did  it  have  any  effect  at  all?  A.  Yes,  sir* 
Q.  Then  what  was  the  effect?  A.  People  had  a  bad  opinion 
of  me  that  read  it  in  the  papers.  [2]  Q.  Did  you  have  con- 
versation with  any  of  your  friends  in  relation  to  these  articles  ? 
A.  Yes,  sir.  Q.  Did  you  talk  to  any  people  in  McKeesport  or 
Pittsburg,  or  did  any  person  talk  to  you  about  it? " 
Vol.  CLXxrx — 18 
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Objected  to  as  irrelevant  and  immaterial.  If  important  the 
persons  themselves  are  the  best  witnesses. 

Objection  overruled.     Exception  and  bill  sealed. 

"  A.  Do  you  mean  the  articles  in  the  papers  ?  Q.  Yes,  the 
articles  in  the  papers.  A.  Yes,  sir.  Q.  Who?  A.  I  talked  to 
May  McDermott,  Mrs.  McGinley  and  my  sister,  Annie  0*Toole 
and  Mrs.  Corsey.  [3]  Q.  State  in  what  way  this  article  had  a 
bad  effect  upon  you  ?  " 

To  which  defendant  objected  as  incompetent. 

Objection  overruled.    Exception  and  bill  sealed. 

"  A.  In  several  ways,  not  one  alone.  Q.  State  in  what  way? 
A.  It  injured  my  character  and  prevented  me  from  getting 
employment  from  people  that  would  have  employed  me  if  that 
hadn't  been  in  the  paper,  and  it  injured  me  in  the  society  I  asso- 
ciate with,  and  school  companions  didn't  think  as  much  of  me 
afterwards."  [4] 

Eliza  Mulligan,  a  witness  called  on  behalf  of  the  plaintiff, 
being  upon  the  stand  testified  as  follows : 

"  Q.  Did  you  see  these  articles  regarding  Miss  O'Toole  in 
the  Post?  A.  Yes,  sir.  Q.  When?  A.  Well,  I  couldn't  tell 
exactly.  Q.  About  the  time  of  their  publication?  A.  Yes, 
sir.  Q.  State  if  you  read  them.  A.  Yes,  sir.  Q.  Do  you 
know  of  others  reading  them?  A.  Yes,  sir.  Q.  And  com- 
menting upon  them  ?  A.  Yes,  sir.  Q.  Favorably  or  unfavor- 
ably to  Miss  O'Toole?" 

To  which  defendant  objected  as  incompetent. 

Objection  overruled.     Exception  and  bill  sealed. 

"  A.  Unfavorably.  Q.  Did  persons  talk  to  you  in  relation 
to  it?  A.  Yes,  sir.  Q.  Do  you  know  the  fact  that  persons 
declined  to  speak  to  Miss  O'Toole  because  of  the  publication 
of  these  articles  ?    A.  Yes,  sir."  [5] 

A.  J.  Barr  and  F.  X.  Barr  who  were  connected  with  the 
newspaper  testified  that  they  had  offered  to  publish  a  retraction 
which  plaintiff  declined  to  accept.  This  was  denied  by  the 
plaintiff.  No  request  was  made  by  the  defendant  to  the  court 
for  instruction  as  to  this  disputed  fact. 

Verdict  and  judgment  for  plaintiff  for  $1,600.  Defendant 
appealed. 

Errors  assigned  were  (1-6)  rulings  on  evidence,  quoting  the 
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bill  of  exceptions ;  (6)  in  not  charging  the  jury  as  to  the  effect 
of  the  offers  of  retraction  tendered  to  plaintiff  before  suit 
brought,  and  by  her  declined,  as  testified  to  by  defendant's  wit- 
nesses, A.  J.  Barr  and  F.  X.  Barr. 

Willis  F.  Me  Cooky  with  him  John  Marron^  for  appellant. — The 
declarations  of  an  agent  made  at  the  time  of  the  particular  trans- 
action which  is  the  subject  of  inquiry,  and  while  acting  within 
the  scope  of  his  authority,  may  be  given  in  evidence  against  his 
principal,  as  a  part  of  the  res  gestse ;  but  the  declarations  of  an 
agent  made  after  the  transaction  is  fully  completed  and  ended, 
are  not  admissible :  Huntingdon  R.  R.  v.  Decker,  82  Pa.  119 ; 
Giberson  v.  Patterson  Mills  Co.,  174  Pa.  869. 

The  effect  of  the  publication  is  for  the  jury :  P.,  A.  &  M.  Pass. 
Ry.  V.  McCurdy,  114  Pa.  554 ;  Rangier  v.  Hummel,  37  Pa.  130. 

A.  B,  Reid^  with  him  A.  V.  D,  Watterson^  for  appellee. — 
The  evidence  of  a  refusal  to  retract  was  properly  offered  and 
its  weight  and  effect  was  for  the  jury :  1  Whart  Ev.,  sec.  261. 

Hearsay  evidence  upon  the  subject  of  reputation  is  always 
admissible :  1  Whart.  Ev.,  sec.  263. 

It  is  competent  to  prove  by  bystanders,  neighbors,  acquaint- 
ances or  any  person  hearing  slanderous  reports  or  reading  a 
libelous  article,  the  effect  of  such  reports  upon  their  minds,  not 
for  the  purpose  of  proving  the  meaning  of  the  words  used  in 
the  innuendo  charged,  but  to  substantiate  proof  of  damages  sus- 
taiued:  Warner  v.  Clark,  21  L.  R.  A.  502;  Newell  on  Libel 
&  Slander,  sec.  311 ;  Nelson  v.  Borchenius,  62  111.  286 ;  Smaw- 
ley  V.  Stark,  9  Ind.  386 ;  2  Greenleaf  on  Ev.,  sees.  407, 417 ;  MU- 
ler  v.  Butier,  6  Cush.  (Mass.)  71 ;  Smart  v.  Blanchard,  42  N.  H. 
146;  Rice  v.  Cottrell,  5  R.  I.  840;  Moore  v.  Stevenson,  27 
Conn.  14;  Park  v.  Free  Press  Co.,  72  Mich.  660;  Cook  v. 
Ward,  4  M.  &  P.  (Eng.)  99;  Mills  v.  Winter,  94  Ind.  829; 
Aurora  v.  Hillman,  90  111.  66 ;  1  Greenleaf  Ev.,  sec.  440 ;  Du 
Bostv.  Beresford,  2  Camp.  511. 

.  The  lower  court  will  not  be  reversed  for  fcdlure  to  charge 
the  jury  upon  matters  which  were  not  called  to  its  attention 
by  a  point:  Connor  v.  Traction  Co.,  173  Pa.  610;  Humes  v. 
Gephart,  176  Pa.  417;  Raush  v.  Miller,  24  Pa.  277;  Reeves 
V.  R.  R.,  80  Pa.  464 ;  Newman  v.  Edwards,  84  Pa.  32 ;  Bain 
V.  Doran,  64  Pa.  124 ;  Fox  v.  Fox,  96  Pa.  60. 
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Opinion  by  Mb.  Justice  Fell,  January  4, 1897 : 

The  objection  to  the  testimony  covered  by  the  first  assignment 
of  error  was  upon  the  ground  that  the  attempt  was  to  prove  the 
declarations  of  an  agent  of  the  company  made  after  the  occur- 
rence, and  so  remote  from  it  as  not  to  be  a  part  of  the  res  gestae. 
The  fact  of  the  agency  and  the  right  of  the  agent  to  speak  for 
the  company  were  not  at  the  time  questioned,  and  it  afterward 
appeared  from  the  testimony  that  he  was  acting  within  the  scope 
of  his  authority.  The  plaintiff  had  gone  to  the  oflSce  of  the 
company  to  demand  a  retraction  of  the  libelous  publication. 
What  was  then  said  by  any  one  connected  with  the  newspaper 
could  not  be  shown  as  an  incident  of  the  litigated  act  of  publi- 
cation, but  it  was  admissible  on  other  grounds,  if  the  party  as 
editor  or  manager  of  the  paper  or  an  officer  of  the  company  had 
authority  to  speak  for  it.  If  the  answer  contained  anything  as 
to  the  motive  of  publication  which  was  thought  to  be  objection- 
able, the  court  should  have  been  asked  at  the  time  to  strike  it 
out.  The  objection  being  based  upon  specific  grounds,  all  other 
grounds  of  objection  might  be  considered  as  waived. 

The  second  assignment  is  not  supported  by  an  exception  to  the 
ruling  of  the  court.  The  third,  fourth  and  fifth  assignments 
relate  to  the  admission  of  testimony  to  show  the  injurious  effect 
of  the  publication  upon  the  reputation  of  the  plaintiff  among 
her  friends  and  acquaintances,  and  that  it  prevented  her  from 
obtaining  employment.  Testimony  as  to  the  effect  upon  her 
feelings  was  properly  excluded.  There  was  no  attempt  to  prove 
the  meaning  of  the  words  used,  or  to  explain  the  publication. 
The  purpose  was  to  show  in  what  manner  the  publication  had 
affected  the  plaintiff  where  she  was  known,  and  how  it  had  pre- 
vented her  from  earning  a  living.  This  was  in  support  of  her 
avennent  of  special  damage. 

We  see  no  merit  in  the  sixth  assignment.  The  plaintiff  had 
testified  that  her  request  for  a  retraction  was  refused  except  on 
terras  that  she  would  not  bring  suit.  On  the  part  of  the  defend- 
ant it  was  denied  that  any  terms  were  insisted  upon.  The  fact 
was  not  established  in  favor  of  either  party,  and  the  learned 
judge  might  well  pass  it  without  comment.  He  was  not  asked 
to  say  anything  in  relation  to  it,  and  the  defendant  cannot  now 
be  heard  to  complain  that  he  did  not :  Humes  v.  Gephart,  176 
Pa.  417. 

The  judgment  is  affirmed. 
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Adda  L.  Hays,  now  Adda  L.  Cochran,  v,  A.  C.  Hays  and 
Harry  J.  Hays,  Appellants. 

Biisband  and  wife — Mortgage — Trust^Fraud. 

A  man  conveyed  real  estate  to  his  wife  through  an  attorney  with  the  un- 
derstanding that  at  her  death  the  fee  should  go  to  his  son  by  a  former 
marriage,  and  for  the  purpose  of  carrying  out  this  intention  he  induced 
the  wife  at  tbe  same  time  to  execute  a  mortgage  on  the  property  to  the 
attorney,  in  trust,  for  the  benefit  of  the  sou.  As  an  inducement  for  her  to 
execute  the  mortgage,  he  represented  that  it  was  a  deed  of  trust  to  secure 
the  fee  to  the  son  at  her  death.  At  the  time  of  this  transaction  the  son  was 
about  fourteen  years  of  age.  Subsequently  when  he  was  about  twenty- 
one  years  of  age,  differences  arose  between  his  father  and  his  stepmother, 
and  a  divorce  suit  was  begun.  In  the  coarse  of  this  suit  a  settlement  was 
made  by  which  the  wife  relinquished  her  rights  in  other  property  of  her 
husband.  Prior  to  the  settlement  the  son  was  informed  of  it,  and  was 
asked  to  be  a  witness  in  the  divorce  proceedings,  and  consented  to  testify. 
No  reference  was  made  to  the  mortgage  which  was  held  in  trust  for  him, 
and  he  had  been  previously  informed  by  his  stepmother  that  he  had  no 
longer  any  interest  in  the  property,  as  his  father  had  given  it  to  another 
person.  He  expressed  satisfaction  that  his  stepmother  was  to  have  the 
property  covered  by  the  mortgage.  The  wife  subsequently  filed  a  bill  for 
the  cancelation  of  the  mortgage,  and  averred  that  she  did  not  know  that 
the  paper  which  she  signed  was  a  mortgage,  but  was  induced  to  sign  it  by 
the  representation  of  her  husband  that  it  was  a  deed  of  trust  intended  to 
keep  the  property  in  his  own  family  after  her  death,  and  secure  the  trans- 
mission of  th*e  title  to  the  remainder  therein  to  his  son.  Held,  (1)  that 
complainant  was  a  mere  volunteer,  and  as  a  donee  she  was  bound  to  take 
the  gift  on  the  terms  imposed  by  the  donoi';  and  consequently  no  fraud 
had  been  committed  upon  her  at  the  time  of  the  execution  of  the  mort- 
gage ;  (2)  that  there  was  nothing  to  show  that  the  son  had  said  or  done 
anything  to  estop  him  from  asserting  his  rights  under  the  mortgage; 
(3)  that  the  settlement  between  complainant  and  her  husband  could  not 
affect  the  son^s  rights  under  the  mortgage. 

Argued  Nov.  6,  1896.  Reargued  Oct.  26,  1896.  Appeal, 
No.  177,  Oct.  T.,  1896,  by  defendants  from  decree  of  C.  P. 
No.  8,  AUegheny  Co.,  Aug.  T.,  1892,  No.  181,  on  biU  in 
equity.  Before  Stbrbbtt,  C.  J.,  Green,  Williams,  Mo 
CoLLUH,  Mitchell,  Dhak  and  Fell,  JJ.    Reversed. 

Bill  in  equity  for  the  cancelation  of  a  mortgage. 


179         277 
|f218         518 


Digitized  by  VjOOQIC 


278  HAYS  V.  HAYS  et  aL,  Appellants. 

OpinioD  of  Court  below.  [179  Pa 

The  facts  appear  by  the  opinion  of  the  Supreme  Court,  and 
the  opinion  of  the  lower  court,  by  Kennedy,  P.  J.,  which  was 
as  follows : 

This  bill  is  filed  for  the  purpose  of  having  decreed  null  and 
void  a  certain  mortgage  dated  December  15, 1877,  and  recorded 
in  the  recorder's  oflSce  of  Allegheny  county.  May  16, 1892,  in 
mortgage  book,  vol.  618,  p.  446,  conveyiog  property  known  as 
41  Chatham  street^  in  the  city  of  Pittsburg,  Pennsylvania,  to 
secure  a  debt  of  eight  thousand  dollars,  alleged  to  be  a  balance 
of  purchase  money  payable  in  two  years  from  date,  with  inter- 
est, executed  by  the  plaintiff,  Adda  L.  Hays,  and  her  then  hus- 
band, A.  C.  Hays,  one  of  the  defendants,  to  J.  H.  White,  and 
by  him  assigned  to  the  defendant  A.  C.  Hays,  in  trust  for  the 
other  defendant^  Harry  J.  Hays,  and  for  the  purpose  of  having 
the  said  plaintiff  decreed  to  be  the  owner  in  fee  simple  of  the 
said  property,  clear  of  all  incumbrance. 

The  original  plaintiff,  Adda  L.  Hays,  died  February  — ,  1895, 
having  made  her  last  will  and  testament  dated  August  23, 1891, 
by  which  she  devised  the 'property  in  question  to  her  two  sis- 
ters, Kate  Cochran  and  Rilla  Cochran,  who  were  on  Febru- 
ary 16,  1895,  substituted  as  plaintiffis  in  the  case. 

A.  C.  Hays,  by  deed  dated  December  15, 1877,  conveyed  the 
property  involved  in  this  controversy  to  his  attorney,  J.  H.  White, 
who  at  the  same  time  conveyed  the  same  in  fee  simple  to  the  plain- 
tiff, Adda  L.  Hays,  then  wife  of  A.  C.  Hays.  At  the  same  time 
like  conveyances  were  made  of  a  farm  situated  in  the  state  of 
Iowa,  the  purpose  of  the  transaction  at  the  time  being,  as  al- 
leged by  A.  C.  Hays,  to  make  proper  provision  for  his  wife 
while  in  condition  to  do  so.  At  the  same  time  two  other 
papers  were  executed  by  Adda  L.  Hays  and  her  husband,  the 
purpose  of  which  at  the  time  was,  as  alleged,  to  secure  to  the 
wife  a  life  estate  in  the  properties  conveyed,  and  at  her  death 
an  estate  in  fee  to  Harry  J.  Hays,  the  other  defendant,  a  son 
of  A.  C.  Hays  by  a  former  marriage,  the  papers  being  called 
deeds  or  declarations  of  trust.  It  subsequently,  however, 
transpired  that  they  were  mortgages,  one  being  the  mortgage 
in  question  in  this  case,  and  the  other  a  similar  mortgage  on 
the  Iowa  property  to  secure  a  debt  of  five  thousand  dollars 
($5,000),  and  it  is  claimed  by  the  plaintiffs  that  in  securing 
the  execution  of  these  papers  A.  C.  Hays  perpetrated  a  fraud 
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upon  his  wife  in  representing  that  the  mortgage  in  question, 
which  was  for  the  full  value  of  the  property,  was  a  deed  of 
trust,  and  that  this  fraudulent  misrepresentation  renders  the 
mortgage  null  and  void.  Suhsequently,  by  deed  dated  Au- 
gust 15, 1879,  the  defendant,  A.  C.  Hays,  and  the  plaintiff, 
Adda  L.  Hays,  his  wife,  conveyed  the  property  in  question  to 
Henry  A.  Davis,  who,  by  a  deed  of  same  date,  conveyed  a  life 
estate  therein  to  Adda  L.  Hays,  and  by  deed  of  same  date  the 
remainder  to  Mary  E.  Helvie,  and  at  the  same  time  Adda  L. 
Hayes  released  her  dower  interest  and  other  rights  in  other 
property  of  A.  C.  Hays. 

By  proceedings  in  equity  at  No.  24,  September  term,  1881, 
court  of  common  pleas.  No.  1,  of  Allegheny  county,  Mrs.  Adda 
L.  Hays  sought  to  have  set  aside  the  various  releases  and  con- 
veyances of  her  interests  in  her  husband's  property,  as  before 
stated,  claiming  that  they  were  fraudulently  obtained,  and  to 
have  her  marital  rights  therein  declared  and  her  title  to  that 
portion  specifically  conveyed  to  her,  established.  A  complete 
settlement  of  this  cause  was  effected  in  September,  1884,  by 
which  she  relinquished  her  marital  rights  and  other  rights  or 
claims  in  certain  of  her  husband's  properties,  and  received  a 
deed  of  conveyance  in  fee  of  the  Chatham  street  house,  the 
property  in  question  in  this  case.  This  settlement,  while  made 
with  A.  C.  Hays,  was  directly  encouraged,  aided  and  promoted 
by  Harry  J.  Hays,  the  other  defendant. 

From  the  testimony  taken  in  the  case,  it  cannot  be  doubted 
that  a  deception  and  fraud  was  practised  upon  the  plaintiff, 
Adda  L.  Hays,  by  the  defendant,  A.  C.  Hays,  at  the  execution 
of  the  mortgage  in  question.  This  is  abundantly  shown  by  the 
untruth  he  told  her  at  the  time  and  his  subsequent  declarations 
with  regard  thereto.  It  is  equally  shown  by  the  testimony  that 
the  other  defendant,  Harry  J.  Hays,  encouraged  and  promoted 
the  settlement  that  was  subsequentiy  made,  viz :  September, 
1884,  which  contemplated  the  cancelation  of  the  mortgage  and 
the  vesting  of  Adda  L.  Hays,  the  plaintiff,  a  tide  in  fee  simple, 
clear  of  all  incumbrances,  to  the  property  in  question.  As  this 
is  sufficient  for  the  disposition  of  this  case,  it  seems  to  be  unnec- 
essary to  consider  other  questions  raised. 

The  court,  therefore,  finds  that  the  mortgage  in  question  in 
this  case  in  its  inception  and  execution  was  fraudulent  as  to  the 
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plaintiff,  Adda  L.  Hays,  and  those  claiming  under  h^r  by  her 
devolution  of  title,  the  present  plaintiffs,  Kate  Cochran  and 
Rilla  Cochran,  and  that  t^e  defendant,  Hany  J.  Hays,  was  not 
a  bona  fide  purchaser  thereof  for  value. 

That  by  the  settlement  of  September,  1884,  the  plaintiff, 
Adda  L.  Hays,  became  the  purchaser  for  value  of  the  property 
in  question  in  this  case,  that  this  settlement  involved  the  dis- 
charge and  cancelation  of  the  mortgage  in  question  and  was 
acquiesced  in,  encouraged  and  promoted  by  the  defendant, 
Harry  J.  Hays. 

The  conclusions  are,  that  the  mortgage  is  null  and  void  as 
against  the  plaintiffiB,  and  that  the  defendant,  Harry  J.  Hays, 
is  estopped  to  set  up  any  claim  or  title  thereto,  and  that  the 
plaintiffs  are  the  owners  in  fee  simple,  clear  of  all  incumbrances, 
of  the  property  in  question  in  this  case. 

It  follows  that  plaintiffs  are  entitled  to  the  relief  prayed  for. 
Let  a  decree  be  drawn  accordingly. 

DECREE. 

And  now,  April  29,  1895,  this  cause  came  on  to  be  heard 
upon  bill,  answer  and  proofs,  and  was  argued  by  counsel,  and 
thereupon,  on  consideration  thereof,  it  is  ordered,  adjudged  and 
decreed  as  follows : 

1.  That  the  mortgage  for  $8,000  described  in  the  second  par- 
agraph of  the  bill  of  complaint  in  this  cause  is  fraudulent,  null 
and  void,  and  the  defendant,  Harry  J.  Hays,  is  required  to  de- 
liver the  same  up  to  be  canceled. 

2.  That  Kate  Cochran  and  Rilla  Cochran,  upon  whom  by  the 
last  will  and  testament  of  Adda  L.  Hays  (now  deceased),  signed 
Adda  L.  Cochran,  the  title  to  the  property  No.  41  Chatham 
street,  city  of  Pittsburg,  has  been  devolved  as  devisees  thereof 
in  fee  simple,  are  the  owners  thereof  in  fee  simple,  in  law  and 
equity,  clear  of  all  incumbrances. 

3.  That  the  defendants  pay  the  costs,  to  be  taxed  by  the  pro- 
thonotary. 

Error  assigned  was  decree  as  above,  quoting  it. 

J.  McF.  Carpenter^  with  him  John  F.  Cox^  for  appellants. — 
The  transaction  once  completed  was  not  revocable  to  the  pre- 
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judice  of  the  cestui  que  trust :  Freeman  y.  Freeman,  2  Pars. 
82;  Greenfield's  Est.,  14  Pa.  489. 

A  voluntary  trust  is  just  as  binding  as  any  other :  Gulick  v. 
Gulick,  39  N.  J.  Eq.  401 ;  Perry  on  Trusts,  sec.  104;  2  Spen- 
cer's Equity,  881. 

J.  M,  iSton«r,  with  him^.  M.  Bravm^  for  appellees. — ^As  Harry 
J.  Hays  promoted  the  settlement  which  he  is  now  attemptirg  to 
frustrate  by  setting  up  this  mortgage,  he  is  concluded :  Buchan- 
an V.  Moore,  18  S.  &  R.  804 ;  Robinson  v.  Justice,  2  P.  &  W. 
22;  Woods  v.  Wilson,  37  Pa.  884;  Chapman  v.  Chapman,  69 
Pa.  218 ;  MiUer's  App.,  84  Pa.  894 ;  Putnam  v.  Tyler,  117  Pa. 
586 ;  Logan  v.  Gardner,  186  Pa.  600. 

It  may  be  doubted  whether,  under  the  facts  of  this  case,  there 
ever  was  any  gift  to  Harry  J.  Hays,  or  at  all  events,  whether 
there  was  a  valid  one :  Scott  v.  Lauman,  104  Pa.  598.  But 
waiving  this,  the  falsehood  and  fraud  practiced  by  A.  C.  Hays 
upon  his  wife  affects  the  mortgage  fatally  in  the  hands  of  Harry 
J.  Hays:  Edgar  v.  Kline,  6  Pa.  881;  Griffiths  v.  Sears,  112 
Pa.  529 ;  Musser  v.  Hyde,  2  W.  &  S.  319 ;  Jones  v.  Building 
Assn.,  94  Pa.  218. 

Opinion  by  Mb.  Justice  Mitchell,  January  4, 1897 : 
The  complainant's  bill  states  the  original  transaction  as  a 
gift  of  the  house  by  her  husband  to  her  for  life,  and  her  own 
testimony,  as  well  as  that  of  her  husband,  agrees  with  the  aver- 
ments of  the  bill,  that  after  her  death  the  property  was  to  go  to 
the  appellant,  Harry  J.  Hays.  But  the  bill  further  states  her 
objection  that  at  the  time  of  the  conveyance  she  was  induced  to 
sign  a  paper  by  the  representation  of  her  husband  that  it  was  a 
deed  of  trust,  "  intended  to  keep  the  property  in  his  own  family 
after  her  death  and  secure  the  transmission  of  the  title  to  the 
remainder  therein  to  his  son,  the  defendant,  Harry  J.  Hays," 
whereas  it  was  a  mortgage  by  her,  as  the  holder  of  the  title,  to 
a  trustee  for  the  benefit  of  the  said  Harry  J.  Hays,  whereby  as 
she  subsequently  learned  she  was  "deceived  and  defrauded." 

To  call  such  a  transaction  a  deception  is  to  use  highly  exag- 
gerated language,  but  to  consider  it  a  fraud  is  a  misapplication 
not  only  of  words,  but  of  substantial  principles.  Complainant 
was  a  mere  volunteer,  and  as  a  donee  she  was  bound  to  take 
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the  gift  on  the  terms  imposed  by  the  donor.  The  best  and  sim- 
plest conveyancing  to  accomplish  the  undisputed  purpose  would 
have  been  a  deed  to  White  as  trustee  for  her  during  life  and 
remainder  to  Harry  in  fee,  or  a  deed  to  White  and  a  deed  by 
him  to  her  for  life,  with  remainder  to  Harry.  The  donor  chose 
to  have  the  deed  from  White  to  complainant  in  fee,  and  have 
her  make  a  mortgage  in  trust  for  Harry.  Except  for  an  equity 
based  on  the  donor's  intention  that  she  should  not  be  disturbed 
by  the  mortgagee  during  her  life,  there  was  no  substantial  dif- 
ference to  her  in  the  methods.  But  even  if  there  had  been,  the 
donor  had  a  right  to  change  his  mind,  and  if  she  had  objected, 
the  only  consequence  would  have  been  the  accomplishment  of 
the  same  result  in  another  way  or  the  failure  of  the  gift  alto- 
gether. But  further  than  this,  even  if  she  had  been  a  purchaser 
for  value,  she  would  have  had  no  equity  against  the  mortgage 
except  to  be  undisturbed  by  it  during  her  Ufe,  and  no  such  in- 
jury was  alleged  or  proved  in  the  case.  There  was  no  fraud  in 
the  giving  of  the  mortgage,  and,  by  her  own  statement,  the 
complainant  had  no  equity  of  any  kind  in  the  original  trans- 
action. 

As  to  the  subsequent  settlement  the  complainant  stands  on 
different  ground.  By  that  she  relinquished  her  rights  in  the 
property  of  her  husband,  and  as  to  him  she  was  therefore  a  pur- 
chaser for  value.  But  although  appellant  was  a  voluntary 
donee  of  the  mortgage,  yet  the  gift  was  executed,  and  his  estate 
in  remainder  could  not  be  divested  by  any  agreement  between 
his  father  and  his  stepmother  to  which  he  was  not  party,  except 
by  estoppel.  Of  this  there  is  no  sufficient  evidence.  The  claim 
rests  mainly,  if  not  entirely,  on  the  testimony  of  Major  Brown 
as  to  what  took  place  between  himself  and  the  appellant  at  the 
time  the  latter  became  a  witness  in  the  litigation  between  his 
father  and  the  latter's  wife.  Appellant  was  sought  as  a  witness 
in  the  divorce  case,  and  Major  Brown,  out  of  sympathy,  was 
rather  reluctant  to  call  him  against  his  father,  but  found  him 
possessed  of  knowledge  of  important  facts,  and  "  willing  to  tell 
the  truth,"  and  in  so  doing  to  help  his  stepmother.  Then,  con- 
tinues Major  Brown,  "  I  talked  to  him  in  my  office  privately 
and  confidentially  over  the  whole  subject,  and  communicated  to 
him  the  proposed  settlement  by  which  she  was  to  get  this 
house,  and  relinquished  all  other  rights,  and  in  fact  I  told  him 
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eyeiything  about  it.  He  showed  willingness  to  testify  in  the 
divorce  case.  ...  He  expressed  unqualified  satisfaction  that 
she  was  to  get  that  house,  and  seemed  to  think  it  was  too  little. 
...  Of  course  I  arranged  that  settlement  without  consulting 
him,  with  my  own  client."  This  is  the  whole  substance  of 
the  testimony  on  this  point,  and,  standing  alone,  it  would  be 
meagre  to  divest  an  estate.  But  its  weight  is  materially  les- 
sened when  considered  in  connection  with  the  circumstances. 
The  conversation,  it  will  be  observed,  was  in  reference  to  the 
divorce  case,  and  the  question  of  property  was  altogether  inci- 
dental to  that.  The  mortgage  was  not  mentioned  expressly, 
and  it  was  certainly  not  prominent  in  Major  Brown's  mind,  if 
indeed  he  knew  of  it  at  all.  In  answer  to  the  question  whether 
this  mortgage  and  its  validity  was  one  of  the  mooted  questions 
in  the  equity  case,  he  said,  ^^It  seems  to  have  been,  although  it 
was  not  touched  upon  in  testimony  when  I  was  present,  it  un- 
questionably was  involved  among  the  other  transactions.'* 
There  is  no  evidence  that  appellant  had  any  reason  to  suppose 
that  the  settlement  communicated  to  him  affected  his  own 
rights.  He  was  a  young  man,  just  under  or  just  over  twenty- 
one.  His  age  does  not  appear  exactly,  but  he  testifies  that  in 
December,  1877,  when  the  deed  to  complainant  and  the  mort- 
gage were  made,  he  was  between  fourteen  and  fifteen  years  old, 
so  that  in  September,  1884,  when  the  settlement  was  executed — 
and  this  conversation  was  before  that — he  was  certainly  under 
twenty-two,  and  probably  under  twenty-one.  Not  only  was  he 
not  informed  of  his  rights,  or  of  the  possible  effect  of  the  pro- 
posed settlement  on  them,  but  he  was  actively  misled  by  pre- 
vious information  from  complainant  herself,  that  he  no  longer 
had  any  interest  in  the  property,  as  his  father  had  taken  it 
away  and  given  it  to  Cora  Helvie.  One  of  the  weightiest  ele- 
ments in  estoppel,  knowledge  of  his  own  rights  in  die  subject- 
matter  was  therefore  absent,  and  there  is  no  other  ground  on 
which  complainant  could  base  any  equity  against  appellant. 
Decree  reversed,  and  bill  dismissed,  with  costs. 
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{7»  284  John  Stepp  v,  Alvin  W.  Frampton,  Appellant. 

tf^  M  [Marked  to  be  reported.] 
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179        284       CorOraci— Fraud— Undue  influence — Evidence— Burden  of  proof. 

212  '516  When  the  relation  existing  between  contracting  parties  appears  to  be  of 
I  17d  2841  ^^^^  ^  chai*acter  as  to  render  it  certain  that  they  do  not  deal  on  equal  tenns, 
^1  ^13^  but  that  on  the  one  side,  from  overmastering  influence,  or  on  the  other 
side,  from  weakness,  dependence,  or  trust  justifiably  reposed,  unfair  advan- 
tage is  rendered  probable,  then  the  transaction  is  presumed  void,  and  it  is 
incumbent  upon  the  party  in  whom  such  confidence  is  reposed  to  show 
affirmatively  that  no  deception  was  used,  and  that  all  was  fair,  open,  vol- 
untary and  well  understood. 

On  a  bill  in  equity  to  secure  the  cancelation  of  the  assignment  of  mort- 
gages, it  appeared  that  the  plaintiff  was  a  man  seventy-five  years  of  age, 
mentally  and  physically  infirm.  He  had  been  an  industrious  farmer,  and 
had  all  his  life  abstained  from  speculative  operations.  The  defendant  was 
a  young  man  about  thirty-five  years  of  age  and  until  about  two  years 
before  the  bill  was  filed  had  been  an  entire  stranger  to  plaintiff.  He  in- 
gratiated himself  into  such  intimacy  with  the  plaintiff  that  the  latter  con- 
sulted him  in  matters  of  the  most  confidential  character,  such  as  how  to 
distribute  his  property  among  the  members  of  his  family*  and  made  him 
an  executor  of  his  will,  giving  him  large  powers.  The  will  was  written 
by  the  defendant  and  under  his  advice.  Subsequently  plaintiff  guaranteed 
notes  on  which  defendant  secured  the  money,  and  he  gave  an  oil  lease 
upon  his  farm  to  defendant.  Shortly  after  the  execution  of  this  lease 
defendant  assigned  to  plaintiff  at  various  times  interests  in  the  lease  and 
in  other  leases,  and  took  from  him  an  assignment  of  the  mortgages  in 
controversy  in  payment  The  master  and  the  couit  below  found  that  the 
leases  had  no  value ;  that  plaintiff  was  mentally  and  physically  infirm,  and 
that  the  relation  between  him  and  defendant  at  the  date  of  the  assignment 
of  the  moitgages  was  of  a  confidential  character.  A  decree  was  entered  in 
favor  of  plaintiff.  Heldt  that  the  evidence  was  sufficient  to  sustain  the 
decree  and  that  it  should  be  affirmed. 

Argued  Oct.  26,  1896.  Appeal,  No.  9,  Oct.  T.,  1896,  by 
defendant,  from  decree  of  C.  P.  No.  3,  Allegheny  Co.,  Aug.  T., 
1893,  No.  316,  on  bill  in  equity.  Before  Stbbbbtt,  C.  J., 
Gbeek,  WnjiiAMS,  McCoLLUM,  MiTOHBLL,  Dban  and 
Fbll,  JJ.     Affirmed. 

Bill  in  equity  for  the  cancelation  of  an  assignment  of  mort- 
gages. 
The  facts  appear  by  the  opinion  of  the  Supreme  Court. 
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Error  assifffud  was  decree  in  favor  of  plaintiff. 

M.  n.  Stevenson^  for  appellant. — Fraud  and  undue  influence, 
which  latter  is  closely  akin  to  fraud,  must  be  proved  by  evi- 
dence clear,  precise  and  indubitable.  Mere  suspicion  and  dis- 
trust are  not  sufficient :  Graham  v.  Pancoast,  30  Pa.  97 ;  Mead 
V.  Conroe,  118  Pa.  228;  Cummins  v.  Hurlbutt,  92  Pa.  165; 
lliome  V.  Warfflein,  100  Pa.  526 ;  Greenfield's  Est,  14  Pa. 
•  489 ;  Worrall's  App.,  110  Pa.  849 ;  MiUigan's  App.,  97  Pa. 
583 ;  Lewars  v.  Weaver,  121  Pa.  292 ;  Cover  v.  Manaway,  116 
Pa.  338. 

Inadequacy  of  consideration  is  merely  presumptive  evidence 
of  fraud,  at  best:  Cummings'  App.,  67  Pa.  404;  Davidson  v. 
Little,  22  Pa.  246 ;  Harris  v.  Tyson,  24  Pa.  847 ;  Blanchford  v. 
Christian,  1  Knapp,  77 ;  1  Story,  Eq.  Jur.  284. 

Mere  persuasion  is  not  enough.  There  must  be  something 
more,  something  that  amounts  to  imposition  or  circumvention — 
a  species  of  moral  restraint  that  takes  away  the  free  agency  of 
a  party  before  his  deed  or  will  can  be  set  aside :  Herster  v. 
Herster,  122  Pa.  262;  Trost  v.  Dingier,  118  Pa.  269. 

If  a  vendee  desire  to  rescind  he  must  tender  reconveyance 
before  trial,  unless  title  is  wholly  wortnless :  Babcock  v.  Case, 
61  Pa.  431 ;  Leaming  v.  Wise,  78  Pa.  178. 

Richard  A.  Kennedy^  with  him  David  Smithy  for  appellee. — 
Beach  on  Modem  Equity  Jur.,  126. 

Opinion  by  Mb.  Justicb  Dean,  January  4, 1897 : 
John  Stepp,  plaintiff,  resided  at  Tarentum ;  he  had  married 
twice,  and  by  his  first  wife  had  a  grown-up  family  of  children, 
who  had  left  home,  married  and  were  in  business  for  themselves. 
By  the  second  wife,  he  had  two  children,  ten  and  twelve  years  of 
age,  these  with  their  mother  constituting  the  family.  Stepp, 
in  the  spring  of  1891,  was  about  seventy-five  years  of  age;  he 
was  the  owner  of  a  considerable  estate  of  personalty,  an  im- 
proved farm  in  Armstrong  county,  a  valuable  hotel  property  in 
Tarentum,  and  the  property  in  which  he  lived.  At  this  time, 
defendant  made  his  acquaintance ;  he  called  at  the  house  osten- 
sibly for  the  purpose  of  selling  him  a  cabinet  organ ;  no  sale 
was  made,  because  Stepp  was  then  the  owner  of  one.    But 
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Frampton  s  visits  did  Dot  cease  and  he  soon  got  on  intimate 
terms  of  friendship  with  the  family.  The  degree  to  which  the 
intimacy  had  grown  may  be  inferred  from  the  fact,  that  Framp- 
ton  who,  nine  months  before  had  been  a  total  stranger,  became 
in  January,  1892,  Stepp's  adviser  and  scrivener  in  so  important 
a  matter  as  the  making  of  his  will ;  besides,  the  testator  had 
such  confidence  in  him,  that  he  appointed  him  one  of  the  two 
executors  thereof,  his  widow  being  the  other ;  very  large  powers 
were  given  the  executors,  as  well  as  authority  to  collect  and  • 
pay  over  large  sums  of  money  to  his  children,  with  the  direc- 
tion that  no  change  should  be  made  in  the  will  by  *'  any  court 
by  virtue  of  any  adverse  laws  that  are  now  in  force,  or  that 
may  be  thereafter  enacted."  The  intimacy  continued  after  this 
until  October  17,  1892,  when  Frampton  executed  a  judgment 
note  for  $800,  which  Stepp  in  writing  guaranteed,  and  on  which 
Frampton  received  from  the  First  National  Bank  of  Tarentum 
the  money;  this  note  Stepp  paid  to  the  bank.  Again,  on 
March  16,  1893,  Stepp  became  Frampton's  surety  in  a  judg- 
ment note  for  $420  on  which  Frampton  received  the  money 
from  a  bank,  and  which  Stepp  also  paid.  On  March  29,  1898, 
Stepp  executed  to  Frampton  an  oil  and  gas  lease  for  a  term  of 
fifteen  years  on  his  farm  of  two  hundred  and  fifty-two  acres  in 
Buffalo  township,  Armstrong  county,  for  a  consideration  of  one 
eighth  of  the  oil,  and  if  a  paying  quantity  of  gas  struck,  then 
$200  per  annum  for  each  well.  This  lease  was  on  a  wholly 
undeveloped  property,  and  was  signed  by  Stepp  and  Alvin  W. 
Frampton,  the  real  name  of  defendant ;  there  is  but  one  sub- 
scribing witness,  J.  W.  Frampton ;  defendant,  in  his  testimony, 
admitted  that  he  signed  both  names,  and  this  is  his  explanation: 
"  I  signed  J.  W.  Frampton  for  convenience  if  anything  hap- 
pened Mr.  Stepp,  I  could  testify  that  was  his  signature,  and 
put  it  on  record  if  my  name  was  there."  Forty-one  days  after 
this  lease.  May  9,  1895,  Frampton  assigned  to  Stepp  the  one 
undivided  half  of  the  lease  taken  on  his  own  farm,  and  the 
undivided  half  on  ten  smaller  farms,  the  whole  making  eight 
hundred  and  seventy  acres,  for  value  received,  no  other  con- 
sideration being  named  in  the  assignment.  In  thirty  dajrs 
afterwards,  on  June  9,  1898,  he  assigned  to  Stepp  for  the  con- 
sideration of  $3,000  the  undivided  half  interest  in  the  same 
leases  and  nine  additional  ones,  making  one  thousand  two  hun- 
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dred  and  twenty-two  acres^  then  follow  other  assignments  at 
different  dates  in  a  little  more  than  a  month,  of  fractional  inter- 
ests for  the  expressed  considerations  of  $8,000  to  $6,000, — with 
this  result,  that  Frampton,  on  the  undeyeloped  territory  in  this 
brief  time,  resells  to  Stepp  fractional  interests  for  an  aggregate 
sum  of  $18,600;  and  if  the  expressed  fractional  interests  be 
summed  up,  he  has  resold  to  Stepp  more  territory  than  exists, 
for  he  has  resold  him  twenty-two  twelfths  of  Ids  own  farm, 
seventeen  twelfths  of  the  eight  hundred  and  seventy  acres,  and 
five  twelfths  of  the  one  thousand  two  hundred  and  twenly-two 
acres. 

The  consideration  for  these  assignments  was  partly  paid  to 
Frampton  by  Stepp,  by  assigning  to  him  mortgages  aggregating 
$12,000  on  a  hotel  property  in  Tarentum.  So  far  as  we  have 
thus  narrated  the  facts,  they  are  undisputed.  Within  fifteen 
days  after  the  assignment  of  the  mortgages,  plaintiff  filed  this 
bill  averring  the  assignment  was  obtained  from  him  by  false 
and  fraudulent  representations  on  part  of  Frampton,  and  pray- 
ing it  be  canceled  and  the  securities  be  redelivered  to  him. 
Defendant  denied  all  the  material  averments  of  the  bill  and 
alleged  that  an  agreement  had  been  entered  into  between  him 
and  Stepp  to  develop  the  oil  and  gas  territory,  and  the  whole  trans- 
action was  for  the  purpose  of  raising  money  to  pay  the  expenses 
of  the  development  The  case  was  referred  to  J.  M.  S toner,  Esq., 
as  master  to  find  facts,  state  his  conclusions  of  law,  and  suggest 
decree.  Much  evidence  was  taken,  some  of  it  of  a  contradic- 
tory character.  The  master  finds,  however :  1.  That  the  lease- 
holds of  the  oil  and  gas  territory  had  no  market  value.  That 
John  Stepp  was  seventy-five  years  old,  and  had  for  two  years 
previous  been  very  infirm  physically  and  mentally.  3.  That 
the  relation  between  Stepp  and  Frampton  at  the  date  of  the 
assignment  of  the  mortgages  was  of  a  confidential  character. 

His  conclusion  from  all  the  testimony  is,  that  the  assignments 
were  procured  by  fraud  and  undue  influence  practised  by  Framp- 
ton, and  he  therefore  suggests  a  decree  that  they  be  canceled, 
and  the  securities  redelivered  to  Stepp.  His  report  was  con- 
firmed by  the  court  below,  and  decree  made  accordingly,  and 
now  defendant  appeals,  assigning  for  error  the  master's  findings 
of  fact  and  conclusions  of  law. 

There  was  abundant  evidence  to  warrant  the  master  in  find- 
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ing  that  plaintiff  at  the  date  of  the  assignment  was  physically 
and  mentally  infirm,  not  alone  because  of  advancing  years,  but 
also  by  reason  of  severe  and  protracted  disease,  and  that  Framp- 
ton  was  confided  in  by  him.  For  thirty-five  years  he  had  been 
an  industrious,  thrifty  farmer,  and  had  accumulated  a  compe- 
tence ;  he  then  retired  from  active  business  and  took  up  his 
residence  in  Tarentum ;  there  he  had  lived  for  seven  years  when 
Frampton  made  his  acquaintance.  His  physician  and  near 
neighbors  testified  to  his  failing  health  and  weakened  mental 
powers  at  that  time.  The  very  fact  that  a  man  whose  whole 
life  Jiad  been  a  cautious,  saving  one,  should,  in  old  age,  enter 
on  a  wildly  speculative  one,  thereby  periling  his  entire  estate, 
at  once  suggests  inquiry  as  to  the  cause.  It  is  found  he  has  be- 
come bodily  and  mentally  infirm ;  then  appears  a  new  acquaint- 
ance, a  young  man  only  thirty-five  years  of  age,  who,  according 
to  his  own  admissions,  is  without  means,  but  who  to  use  no 
stronger  terms,  is  a  speculator  in  oil  and  gas  territory,  a  pro- 
jector of  enterprises  for  development;  after  a  few  months  of 
intimacy  the  old  man  changes  the  business  methods  of  a  life- 
time, and  enters  deeply  into  a  speculative  oil  project.  On 
examining  into  the  nature  of  this  intimacy  it  is  found  the  old 
man  has  learned  to  confide  in  the  younger ;  has  consulted  him 
in  matters  of  the  most  delicate  and  confidential  nature,  such  as 
how  he  shall  distribute  liis  property  among  his  family ;  further 
appoints  him,  although  irresponsible  financially,  one  of  his  exec- 
utors ;  gets  him  to  make  the  entries  of  births  and  deaths  in  the 
family  Bible ;  the  young  man  cheers  and  nurses  him  in  sickness ; 
frequently  accepts  his  hospitality  as  to  lodging  and  board ;  bor- 
rows money  from  him  to  pay  his  expenses  of  a  political  cam- 
paign when  he  was  a  candidate.  Defendant  admits  they  were 
close  friends,  and  that  they  (Stepp  and  wife)  consulted  him  as 
to  business  matters  and  he  advised  them.  While  we  do  not 
undertake  to  say  it  is  absolutely  certain  a  confidential  relation 
existed  between  these  two  men,  of  which  defendant  took  advan- 
tage to  defraud  the  one  who  confided  in  him,  we  do  say  the 
evidence  was  ample  to  warrant  such  a  conclusion  by  the  master. 
We  have  no  doubt,  as  argued  by  appellant,  this  old  man's  cupid- 
ity was  aroused  by  the  plausible  statements  of  the  projector  and 
speculator,  and  that  he  expected  to  make  millions  out  of  the 
transaction ;  but  this  does  not  prove  the  bargain  an  honest  one ; 
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it  only  shows  that  the  man,  who  diirmg  a  long  life  when  his 
mind  was  strong  shunned  such  operations,  now,  when  weakened 
by  disease  and  age,  and  leaning  on  one  in  whom  he  confided, 
made  an  absurdly  disastrous  bfu*gain.  All  frauds  perpetrated 
on  the  weak  and  confiding  are  successful  only  because  they  are 
susceptible  to  influences  which  the  ordinarily  strong  and  self- 
reliant  resist.  A  confidential  relation  such  as  the  law  infers 
always  exists  as  between  parent  and  child,  guardian  and  ward, 
counsel  and  client,  principal  and  agent,  but  it  also  exists  in 
numerous  cases  where  only  the  facts  warrant  the  inference. 
Beach  on  Equity,  125,  says :  '-  But  when  the  relations  existing 
between  the  contracting  parties  appear  to  be  of  such  a  character 
as  to  render  it  certain  that  they  do  not  deal  on  equal  terms, 
but  that  on  the  one  side  ....  from  overmastering  influence, 
or  on  the  other  side,  from  weakness,  dependence,  or  trust  justi- 
fiably reposed,  unfair  advantage  in  a  transaction  is  rendered 
probable^  then  the  burden  is  shifted,  and  the  transaction  is  pre- 
sumed void,  and  it  is  incumbent  upon  the  party  in  whom  such 
confidence  is  reposed  ....  to  show  affirmatively  that  no  decep- 
tion was  used,  and  that  aU  was  /atV,  open^  voluntary/  and  well 
understood.  This  principle  is  of  very  general  application,  .... 
and  the  courts  have  always  been  careful  not  to  fetter  this  useful 
jurisdiction  by  defining  the  exact  limits  of  its  exercise." 

And  that  is  the  principle  announced  by  this  court  in  Het- 
rick^s  Appeal,  58  Pa.  477.  The  gross  inequality  of  the  baa-gain 
here  startles  the  mind ;  when  this  is  followed  by  evidence  of 
physical  and  mental  infirmity  on  part  of  the  loser,  and  of  a  con- 
fidential relation  between  him  and  the  gainer,  the  burden  is  on 
Hie  latter  to  satisfy  the  chancellor  that  all  was  fair,  open,  vol- 
untaiy  and  well  understood.  In  this,  as  the  master  has  found, 
defendant  wholly  failed.  What  we  have  said  disposes  of  all 
appellant's  assignments  of  error.  The  decree  is  affirmed  and 
appeal  dismissed. 

Vol.  olxxix — 19 
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Landlord  and  tenant — Easement — Servitude — Railroad  bridge -Sviotion, 

Where  a  continuons  and  apparent  easement  or  servitude  is  imposed 

upon  land,  a  lessee  of  the  servient  property  in  the  absence  of  an  express 

reservation  or  agreement  on  the  subject  takes  the  property  subject  to  the 

easement  or  servitude. 

Plaintiff  leased  land  to  the  defendant  on  which  there  had  stood  in  prac- 
tically the  same  condition  for  many  years  a  railroad  viaduct.  The  rail- 
road had  the  right  to  maintain  the  viaduct  on  the  land,  under  condemnation 
proceedings  and  under  a  release  of  a  former  owner  of  the  land.  Subse- 
quent to  the  date  of  the  lease  the  railroad  company  found  it  necessary 
during  a  few  months  of  defendant's  term  to  repair  and  practically  re- 
construct the  viaduct.  In  consequence  of  this  the  defendant  was  more  or 
less  inconvenienced,  and  depiived  of  the  beneficial  enjoyment  of  a  part  of 
the  premises  during  that  time,  but  when  this  lease  was  made,  the  de- 
fendant was  in  possession  under  a  former  lease,  and  it  retained  the  posses- 
sion, exercising  free  control  of  the  property,  until  the  end  of  this  lease. 
Held,  that  the  defendant  was  not  released  from  payment  of  rent  either  by 
the  existence  of  the  viaduct  or  the  act  of  the  railroad  in  reconstructing  it. 

Argued  Oct.  27,  1896.  Appeal,  No.  31,  Oct.  T.,  1896, 
by  defendant,  from  judgment  of  C.  P.  No.  3,  Allegheny  Co., 
May  T.,  1894,  No.  357,  on  verdict  for  plaintiff.  Before  Stkr- 
BBTT,  C.  J.,  Gbebn,  Williams,  MoCollum,  Mitghbll,  Dkak, 
and  Fbll,  JJ.     Affirmed. 

Assumpsit  for  rent.     Before  Poeteb,  J. 
The  facts  appear  by  the  opinion  of  the  Supreme  Ck>urt. 
Verdict  and  judgment  for  plaintiff  for  $7,068.     Defendant 
appealed. 

Errors  assigned  were  (1)  portion  of  charge  quoted  in  the 
opinion  of  the  Supreme  Court;  (2,  3)  refusal  of  defendant's 
points,  quoted  in  the  opinion  of  the  Supreme  Court. 

M.  A.  Woodward^  for  appellant. — There  was  an  eviction  of 
the  defendant:  Hoeveler  v.  Fleming,  91  Pa.  322;  Seabrook  v. 
Moyer,  88  Pa.  417;  Lanigan  v.  Kille,  97  Pa.  120. 

The  tenant  may  bj  way  of  defense  show  failure  of  consider- 
ation for  the  rent,  by  evidence  of  disturbance  of  his  occupation 
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and  enjoyment  of  the  premises:  Beyer  v.  Fenstennacher,  2 
Wharton,  95 ;  Fainnan  v.  Fluck,  5  Watts,  616 ;  Browne  v. 
Dickeraon,  12  Pa.  372 ;  Taylor  on  Landlord  and  Tenant,  sec. 
877 ;  Dudley  v.  Folliott,  3  T.  R.  684 ;  Noble  v.  King,  1  H.  Bl.  34. 

P.  (7.  Knox^  J,  H,  Reed  and  Edivin  W,  Smithy  for  appellee, 
were  not  heard  but  argued  in  their  printed  brief.  Where  a  con- 
tinuous and  apparent  easement  or  servitude  is  imposed  upon 
the  land,  a  purchaser,  in  the  absence  of  an  express  reservation 
or  agreement  on  the  subject,  takes  the  property  subject  to  the 
easement  or  servitude  :  Cannon  v.  Boyd,  73  Pa.  179 ;  Geible  v. 
Smith,  146  Pa.  276 ;  Ormsby  v.  Pinkerton,  159  Pa.  458 ;  Eby 
v.  Elder,  122  Pa,  842;  Wood's  Landlord  and  Tenant,  sees. 
447i  1104. 

If  the  railway  company  did  have  the  right  to  enter  and  repair, 
and  it  arose  out  of  the  occupation  of  their  right  of  way,  then 
this  right  was  as  apparent  to  the  tenant  as  to  the  landlord,  and 
the  assertion  of  this  right  by  the  railway  company  cannot  be  an 
eviction :  Washburn  on  Easements,  411. 

A  constructive  eviction  must  be  followed  within  a  reasonable 
time  by  the  tenants  giving  up  possession :  Edgerton  v.  Page, 
20  N.  Y.  281 ;  Cram  v.  Dresser,  2  Sandf.  120 ;  Seabrook  v, 
Moyer,  88  Pa.  417. 

Opinion  by  Mb.  Chief  Justice  Stebbbtt,  Januaiy  4, 1897 : 
There  is  practically  no  controversy  as  to  any  of  the  material 
facts  in  this  case.  On  March  12,  1892,  by  written  agreement, 
plaintiff  leased  to  defendant  company,  for  one  year  from  July  1, 
1892,  "  all  that  portion  of  Eagle  Rolling  Mill "  described  therein, 
for  the  yearly  rent  of  $6,000  payable  monthly,  etc. 

Prior  to  date  of  said  lease,  the  rolling  mill  had  been  occupied 
by  the  Oliver  Iron  &  Steel  Company  under  lease  from  plaintiff 
which  expired  on  July  1,  1892.  By  and  with  the  consent  of 
their  lessor,  that  company  had  sublet  part  of  said  property  to 
the  defendant  company,  and  it  had  entered  upon  the  demised 
premises,  and  was  in  possession  thereof  prior  to  March  12, 1892, 
and  continued  in  possession  until  July  1,  1893,  the  expiration 
of  the  first  mentioned  lease.  This  suit  was  brought  to  recover 
the  one  year's  rent  due  under  that  lease.  The  defense  was 
eviction  by  the  Pittsburg,  Cincinnati,  Chicago  &  St.  Louis 
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Railway  Company  under  paramount  title,  etc.  On  the  trial,  the 
learned  judge  refused  to  charge  as  requested  in  defendant's  first 
and  second  pomts,  viz :  (1)  "  That  under  all  the  evidence  the 
jury  should  find  a  verdict  for  the  defendant ; "  and  (2)  "  That 
the  jury  should  not  find  against  defendant  any  rent  for  any  term 
of  the  lease  beyond  such  time  as  the  defendant  had  the  full, 
free  and  uninterrupted  enjoyment  of  the  property  as  contem- 
plated by  the  lease  when  given."  On  the  contrary,  he  instructed 
them  as  set  forth  in  that  part  of  his  charge  recited  in  the  first 
specification  of  error,  viz :  *'  In  view  of  the  fact  that  the  bridge 
stands  there  today  practically  in  the  same  condition  that  it  was 
in  1864,  and  has  so  remained  clear  down  to  the  present  time, 
save  that  the  structure  has  been  removed,  one  material  taking 
the  place  of  the  other,  or  one  piece  of  iron  taking  the  place  of 
another,  the  bridge  being  strengthened ;  in  view  of  the  fact  that 
the  defendant  was  in  possession  at  the  time  the  lease  was  made 
and  had  operated  this  mill  subject  to  the  easement  overhead ; 
in  view  of  the  fact  that  the  injunction  proceedings  had  been 
instituted  before  the  first  day  of  July  (1892)  and  that,  notwith- 
standing aU  that,  the  defendant  remained  in  possession  by  its 
agents,  and  exercised  the  control  of  the  property  and  retained 
possession  down  until  the  date  of  the  expiration  of  the  lease,  we 
are  led  to  affinn  the  point  submitted  by  the  learned  counsel 
representing  the  plaintiff,  '  That  under  all  the  evidence  in  this 
case  the  verdict  must  be  for  the  plaintiff  for  the  full  amount  of 
his  claim.' " 

The  facts  of  which  this  instruction  is  predicated  are  not  con- 
troverted ;  nor  does  the  recoi*d  disclose  a  single  disputed  fact 
that  was  material  to  the  defense,  and  should  have  been  submit- 
ted to  the  jury.  The  only  question  is  whether  the  learned  trial 
judge  erred  in  directing  a  verdict  for  plaintiff,  and  in  refusing 
both  of  the  defendant's  points  above  quoted.  We  are  all  of  opin- 
ion that  he  did  not. 

The  railroad  bridge  or  viaduct  referred  to  by  the  court  below 
was  erected  prior  to  1865,  and,  having  been  destroyed  by  fire, 
was  rebuilt  in  1885.  From  the  date  of  its  original  construction 
until  the  present  time  it  has  stood  on  same  abutments,  etc.  The 
right  of  way  for  that  part  of  the  railroad,  etc.,  was  acquired  by 
condemnation  proceedings  in  the  district  court  of  Allegheny 
county,  at  No.  116,  July  term,  1855,  in  connection  with  the 
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release  of  James  Wood,  then  owner  of  the  Eagle  Rolling  Mill 
property,  executed  December  2, 1864,  and  duly  recorded,  etc. 
For  the  consideration  therein  set  forth  said  Wood  for  himself, 
his  heirs,  executors,  administrators  and  assigns  granted  and 
released  unto  the  then  owners  of  the  railroad,  their  successors 
and  assigns,  forever,  the  right  of  way  for  their  railroad  tracks, 
bridges  and  abutments  as  the  same  are  now  located  through, 
over  and  upon  a  certain  tract  of  ground,  and  over  a  certain  roll- 
ing mill,  situate  on  the  south  side  of  the  Monongahela  river,  at 
or  near  Saw  Mill  Run,  being  all  the  rights,  liberties  and  privi- 
leges secured  by  the  Pittsburg  &  Steubenville  Railroad  Com- 
pai^y^  by  virtue  of  divers  proceedings  had  in  the  district  court 
of  Allegheny  county,  at  No.  115,  July  tei-m,  1855,  the  said  rec- 
ord and  proceedings  being  taken  and  made  a  part  of  this  release. 
He  also  released  them  '•  from  all  claims  for  damages  by  reason 
of  the  location  of  the  said  railroad  and  bridge  of  the  said  com- 
panies, through,  over,  or  upon  the  tract  aforesaid." 

The  perpetual  servitude  thus  imposed  upon  a  portion  of  tlie 
rolling  mill  property  with  all  its  incidental  rights  of  mainte- 
nance, repair,  i*econstruction,  etc.,  pertaining  thereto,  has  been 
continuous,  open  and  manifest  to  all  who  had  anything  to  do 
with  the  property ;  and  its  effect  on  the  servient  property  must 
have  been  contemplated  by  both  lessor  and  lessee  when  the 
lease  in  question  was  executed.  With  this  bridge  or  viaduct — 
constituting  a  section  of  the  railroad — there  upon  the  ground, 
the  defendant  went  into  possession  as  the  subtenant  of  the  Oli- 
ver Iron  &  Steel  Company,  and  afterwards  took  the  new  lease 
from  the  plaintiff.  It  cannot  be  doubted  that  the  defendant 
was  fully  aware  of  the  open  and  visible  servitude  to  which  the 
demised  property  then  was  and  would  continue  to  be  subject 
while  in  its  possession  as  lessee. 

It  is  well  settled  that  where  a  continuous  and  apparent  ease- 
ment or  servitude  is  imposed  upon  land,  a  purchaser  of  the  ser- 
vient property  in  the  absence  of  an  express  reservation  or 
agreement  on  the  subject  takes  the  property  subject  to  the  ease- 
ment or  servitude:  Cannon  v.  Boyd,  73  Pa.  179;  Geible  v. 
Smith,  146  Pa.  276 ;  Ormsby  v.  Pinkerton,  169  Pa.  458.  This 
principle  is  not  restricted  to  cases  between  the  owner  of  the  ser- 
vient and  the  owner  of  the  dominant  property :  Eby  v.  Elder, 
122  Pa.  342.     In  that  case  the  defense  interposed  to  a  purchase 
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money  mortgage  was  that  the  land  purchased  was  incumbered 
by  a  private  right  of  way,  and  it  was  held  that,  "  If,  when  land 
is  conveyed,  it  is  openly  and  plainly  subject  to  an  easement  of 
way,  the  existence  of  an  easement  will  be  no  defense  to  the 
payment  of  the  purchase  money,  as  a  breach  of  the  covenant 
against  incumbrances  implied  from  the  words  '  grant,  bargain 
and  seU;  " 

In  Memmert  v.  McKeen,  112  Pa.  315,  the  incumbrance  that 
was  claimed  to  be  a  breach  of  the  implied  covenant,  etc.,  con- 
sisted of  stone  steps,  belonging  to  the  adjoining  house,  but  so 
constructed  as  to  occupy  a  portion  of  the  sidewalk  in  front  of 
plaintiflf's  house.  Both  houses  formerly  belonged  to  the  defend- 
ant, who  in  1865  sold  the  one  to  which  the  steps  were  appurte- 
nant, and  in  December  of  the  following  year,  sold  the  other  to 
the  plaintiff.  The  steps  were  then  in  existence  plainly  visible 
to  the  eye,  and  a  servitude  upon  the  property.  After  examin- 
ing the  house  plaintiff's  husband,  as  her  agent,  bought  it,  and 
therefore  took  it  with  his  eyes  open  to  the  servitude.  It  was 
held,  in  substance,  that  the  servitude  was  not  an  incumbrance 
within  the  meaning  of  the  implied  covenant ;  that  assuming 
the  steps  to  be  an  injury  to  plaintiff's  property,  the  presumption 
was  that  such  injury  was  in  contemplation  of  the  parties,  and 
that  the  price  was  regulated  accordingly.  In  the  language  of 
the  court,  the  servitude  "  was  a  physical  condition  of  the  prop- 
erty, notorious  in  its  character,  and  affecting  its  value ;  and 
under  all  the  authorities  we  must  presume  the  price  to  have 
been  fixed  with  reference  to  it." 

Other  authorities  to  the  same  effect  might  be  cited,  but  those 
above  referred  to  are  sufficient.  The  soundness  of  the  under- 
lying principle  therein  recognized  cannot  be  questioned ;  nor  is 
there  any  valid  reason  why  the  same  principle  should  not  be 
applied  in  cases  between  lessor  and  lessee,  where  it  is  clearly 
shown  that  the  latter  was  fully  aware  of  the  fact  that  the  demised 
premises  or  part  thereof  was  subject  to  an  open,  notorious  and 
permanent  servitude  or  easement  such  as  the  railway  viaduct, 
etc.,  in  this  case.  In  such  cases,  unless  something  to  the  con- 
trary appears,  it  is  fair  to  assume  that  the  parties  contracted 
with  reference  to  the  then  existing  condition  of  the  premises, 
and  that  the  lease  was  made  and  accepted  subject  to  the  rail- 
way company's  right  of  way  over  some  of  the  buildings  com- 
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posing  the  rolling  mill  plant,  together  with  all  the  incidental 
rights  pertaining  to  such  an  easement.  It  so  happened  that 
tiie  railway  company  found  it  necessary  during  a  few  months 
of  defendant's  term,  to  exercise  some  of  those  incidental  rights 
in  repairing  and  practically  reconstructing  its  viaduct.  In  con- 
sequence of  this,  the  defendant  was  more  or  less  inconvenienced 
and  deprived  of  the  beneficial  enjoyment  of  a  part  of  the  prem- 
ises during  that  time ;  but  that  result  was  neither  the  fault  of 
the  plaintiff  nor  a  matter  over  which  he  had  any  control.  K 
an  unreasonable  time  was  consumed  in  the  work  of  reconstruc- 
tion, or  if  anything  to  defendant's  injury  was  done  by  the  rail- 
way company  in  excess  of  the  authority  acquired  by  the  con- 
demnation proceedings  and  release  aforesaid,  defendant  compa- 
ny's remedy,  if  any  it  has,  would  be  against  the  wrongdoer  and 
not  against  the  plaintiff. 

It  is  imnecessary  to  consider  the  plaintiff's  further  answer  to 
the  defense  against  the  payment  of  rent,  viz :  '^  that  there  was 
no  eviction  in  this  case."  It  follows  from  what  has  been  said 
that  there  was  no  error  in  directing  the  jury  to  find  for  the 
plaintiff  for  the  full  amount  of  his  claim.  The  authorities 
mainly  relied  on  by  the  learned  counsel  for  defendant  are  inap- 
plicable to  the  undisputed  facts  of  this  case. 

Judgment  afi&rmed. 


James  A.  Murphy  and  Thomas  J.  Hamilton,  trading  as 
Murphy  &  Hamilton,  u.  The  Liberty  National  Bank^ 
Appellant. 

[Marked  to  be  reported.] 

Ooniradr— Building  oorUract— Affidavit  of  defense. 

In  an  acUon  to  recover  the  final  payment  alleged  to  be  due  upon  a  build- 
ing contract,  it  appeared  that  the  building  was  to  be  finished  to  the  satis- 
foction  of  the  owners  and  their  architect,  and  that  the  plaintiffs  were  to  so 
complete  and  deliver  the  building  that  the  owner  would  not  be  liable  be- 
yond a  sum  specified.  A  per  diem  penalty  was  provided  for  delay.  The 
plaintiffs^  claim  in  the  suit  was  under  the  contract  for  the  whole  contract 
price,  and  for  extra  work  besides.  The  statement  of  claim  admitted  that 
a  very  important  part  of  the  work  done  by  the  plaintiffs  was  rejected 
by  the  architect,  and  was  done  by  other  parties ;  but  asserted  that  tliis 
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was  due  to  a  mistake  of  the  architect.  The  statement  also  made  claim 
for  extra  work  in  contravention  of  the  express  terms  of  the  contract.  The 
statement  admitted  that  there  was  a  considerable  delay  in  finishing  the 
building,  but  alleged  that  this  delay  was  owing  to  the  defendant's  conduct. 
An  affidavit  of  defense  was  filed  averring  that  the  building  had  not  been 
finished  to  the  satisfaction  of  the  architect  and  owner ;  that  liens  had  been 
filed  against  it ;  that  a  heavy  penalty  had  accrued  against  plaintiifs  by  rea- 
son of  delay,  and  that  only  a  certain  sum  specified  which  was  much  less 
than  the  amount  claimed  by  plaintiffs  was  due  for  extra  work.  Held^ 
ihat  as  it  appears  by  plaintiffs'  statement  that  they  did  not  perform  all  of 
the  work,  and  did  not  finish  it  **  to  the  satisfaction  of  the  owners  and  archi- 
tect,'' and  that  there  are  active  elements  of  dispute  between  the  parties, 
the  affidavit,  while  not  vei-y  specific,  was  sufficient  to  prevent  judgment. 

Argued  Oct  27,  1896.  Appeal,  No.  43,  Oct.  T.,  1896,  by 
defendant,  from  order  of  C.  P.  No.  1,  Allegheny  Co.,  Dec.  T., 
1896,  No.  371,  making  absolute  a  rule  for  judgment  for  want 
of  a  sufl&cient  affidavit  of  defense.  Before  Stbrbbtt,  C.  J., 
Geebn,  Wn.LiAMs,  McCoLLUM,  Mitchell,  Dean  and  Fell,  J  J. 
Reversed. 

Rule  for  judgment  for  want  of  sufficient  affidavit  of  defense. 
Before  Collieb,  J. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

Error  assigned  was  in  making  absolute  a  rule  for  judgment 
for  want  of  a  sufficient  affidavit  of  defense. 

M.  W.  Acheson^  Jr.^  with  him  Q-eo.  C.  Wilson  and  Wm.  D. 
Evans^  for  appellant. 

E.  Q-.  Fergusan^  with  him  •/.  S.  Ferguson^  for  appellees. 

Opinion  by  Mb.  Justice  Gbbbn,  January  4, 1897  : 
The  claim  of  the  plaintiffs  is  founded  upon  a  written  and 
sealed  contract  for  the  entire  erection  by  the  plaintiffs  for  the 
defendant,  of  a  bank  building  in  the  east  end  of  the  city  of 
Pittsburg,  for  the  round  sum  of  $50,000.  The  contractors  were 
to  furnish  everything,  all  the  materials  and  all  the  labor  of  every 
kind,  and  they  were  to  perform  the  contract,  "under  the  direc- 
tion and  supervision,  and  to  the  satisfaction  of  F.  J.  Osterling, 
architect,  and  the  building  committee  (acting  in  behalf  of  said 
owner)."     One  of  the  sections  of  the  agreement,  the  10th,  pro- 
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vided  that  the  payments  should  be  made  in  various  sums,  and 
at  the  completion  of  various  stages  of  the  structure,  the  laat  of 
which  was  thus  described.  "Eighth  payment  when  entirely 
completed  to  the  satisfaction  of  the  owners  and  architect — 
#10,000." 

In  the  pLiintifPs'  statement  of  claim  it  is  asserted  that  while 
they  aver  that  they  furnished  material  of  the  kind  and  quality 
provided  for  in  the  plans  and  specifications,  and  did  their  work 
in  good  and  workmanlike  manner,  "  yet  owing  to  an  error  in 
the  judgment  of  the  architect  for  the  erection  of  said  building 
in  preparing  plans  and  specifications  for  the  erection  thereof, 
the  iron  beams  and  their  supports  called  for  by  the  plans  and 
specifications,  used  to  support  all  the  fireproofing,  were  too 
light  and  not  sufficient  to  bear  the  weight  of  the  said  several 
floors,  and  that  by  reason  thereof  portions  of  said  floors  fell  in, 
and  in  order  to  prevent  the  balance  thereof  from  falling  in, 
claimants,  by  order  of  said  architect,  proceeded  to  and  did  tear 
out  acnd  remove  so  much  of  the  fireproofing  above  the  first  floor 
as  had  not  then  fallen  in.  That  said  architect  in  order  to 
remedy  the  trouble  caused  by  his  error,  without  the  consent  or 
approval  of,  and  in  the  face  of  the  direct  opposition  on  the  part 
of  claimants,  made  a  separate  contract  for  the  placing  of  the 
fireproofing  in  said  building,  and  the  fireproofing  placed  in  said 
building  by  said  architect  under  said  contract  was  not  of  the 
kind  and  character  provided  for  in  the  plans  and  specifications 
for  the  erection  of  the  said  building,  the  building  committee  for 
the  erection  of  said  building  and  the  architect  having  previously 
selected  and  approved  fireproofing  of  the  kind  and  character  put 
in  by  claimants.  And  claimants  further  aver  that  the  act  of 
the  architect  in  making  said  contract  for  putting  in  fireproofing 
to  take  the  place  of  that  which  had  fallen  down,  or  been  taken 
down  by  tiie  claimants,  for  the  causes  aforesaid,  was  not  justi- 
fiable, and  not  in  accordance  with  the  contract  for  the  erection 
of  said  building  or  the  specifications,  and  was  wholly  unwar- 
ranted." The  statement  further  avers  that  the  claimants  were 
prevented  by  these  actions  of  the  architect  and  building  com- 
mittee from  completing  the  building  at  the  time  specified  in  the 
contract,  to  wit,  by  January  1,  1895,  ready  for  occupancy,  and 
entirely  by  March  1,  following,  and  that  they  did  finish  it  by 
May  27,  followuig,  and  concludes  as  follows :  "  That  their  fail- 
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ure  to  complete  the  same  at  the  time  provided  for  by  said  con- 
tract was  occasioned  bj  the  causes  hereinbefore  recited,  and  by 
the  unwarranted  act  of  the  architect  as  aforesaid.  They  there- 
fore aver  that  they  are  not  bound  by  the  provisions  of  said  con- 
tract as  to  the  time  of  completion  of  said  building,"  The 
contract  is  made  part  of  the  plaintiSi9'  statement,  and  also  a  bill 
of  particulars,  in  which,  as  well  as  in  the  statement,  they  make 
a  claim  for  $1,565.85  of  extra  work,  of  which  they  assert  ^25.06 
was  occasioned  "  by  the  error  of  the  architect  hereinbefore  men- 
tioned." The  seventh  article  of  the  contract  provides  that  the 
claimants  shall  make  no  claim  for  additional  or  extra  work 
unless  it  shall  be  done  in  pursuance  of  a  written  order  from  the 
architect,  and  notice  of  all  claims  shall  be  made  to  the  architect 
in  writing  within  ten  days  of  the  beginning  of  such  work.  The 
fifth  section  of  the  contract  provides  a  penalty  of  $20.00  per  day 
for  every  day's  delay  in  finishing  the  work,  after  the  time  speci- 
fied in  the  contract. 

All  of  the  foregoing  appears  in  the  plaintiffs'  statement  of 
claim,  and  the  active  elements  of  serious  disputes  between  the 
parties  are  at  once  apparent  before  the  filing  of  any  affidavit  of 
defense.  It  is  of  course  manifest  that  the  work  was  not  prose- 
cuted, and  was  never  finished  by  the  plaintiffs,  '^  to  the  satisfac- 
tion of  the  owners  and  architect,"  and  the  title  to  the  last  payment 
of  $10,000  is  immediately  called  in  question.  A  claim  for  the 
penalty  of  $20.00  per  day  for  the  delay  would  necessarily  be 
made,  and  in  fact  was  made,  by  defendant,  and  the  plaintiffs' 
claim  for  extra  work,  being  in  contravention  of  the  words  of  the 
contract,  would  necessarily  require  proof  of  facts  extrinsic  to 
the  contract  to  sustain  it  in  any  point  of  view.  The  statement 
having  also  alleged  that  the  architect  erred  in  his  judgment  as 
to  the  fireproofing,  and  ordered  that  which  was  put  in  by  the 
plaintiffs  to  be  ts^en  down,  and  thereupon  made  another  con- 
tract with  other  parties  to  put  in  other  fireproofing,  which  was 
furnished  by  such  other  parties,  at  once  and  by  the  most  neces- 
sary consequence  develops  not  merely  a  serious  controversy  as 
to  disputed  facts,  but  puts  the  burden  of  proving  the  correct- 
ness of  the  plaintiffs'  claim  upon  them,  as  it  would  depend  en- 
tirely upon  the  adequacy  of  their  affirmative  proof  in  support 
of  their  allegations  of  fact,  and  upon  their  legal  sufficiency,  to 
operate  so  as  to  defeat  the  explicit  language  of  the  contract 


Digitized  by  VjOOQIC 


MURPHY  &.  HAMILTON  v.  BANK,  Appellant        299 
1897.]  Opinion  of  the  Court. 

which  required  everything  to  be  done  by  the  direction  and  under 
the  supervision  of  the  architect,  and  to  the  satisfaction  of  the 
architect  and  the  building  committee.  It  is  highly  question- 
able whether  under  the  old  system  of  pleading  any  affidavit  of 
defense  would  be  necessary  to  prevent  judgment  under  such  a 
statement  of  claim.  The  whole  fireproofing  part  of  the  work, 
a  most  serious  item  in  the  erection  of  such  a  building,  is  taken 
out  of  the  operation  of  the  contract  by  the  express  allegations 
contained  in  the  plaintiffs'  statement,  because  it  is  there  specifi- 
cally averred  that  the  fireproofing  first  put  in  by  them  fell  down, 
and  the  whole  of  it  was  taken  out  and  other  fireproofing  was  put 
iQ  by  outside  parties,  under  another  contract  made  by  the  archi- 
tect. Granting  that  the  plaintiffs'  claim  in  this  respect  is  correct, 
it  most  certainly  must  be  established  by  proof  of  the  necessary 
facts  to  sustain  it,  and  all  of  such  proof  must  necessarily  be  de- 
hors the  contract.  The  plaintiffs'  claim  is  under  the  contract,  for 
the  whole  contract  price,  and  for  extra  work  besides,  and  yet 
their  statement  admits,  indeed  asserts,  that  a  very  important 
part  of  the  work  done  by  them  was  rejected  by  the  architect, 
and  was  furnished  by  other  parties,  and  that  they  have  quite  a 
serious  claim  for  extra  work  in  contravention  of  the  express 
terms  of  the  contract.  They  also  admit  and  declare  that  they 
did  not  finish  the  building  until  long  after  it  was  to  be  finished 
according  to  the  positive  terms  of  the  contract,  and  thereby 
exhibit  an  apparent  right  in  the  defendant  to  claim  the  payment 
of  the  penalty.  How  can  any  court  determine  the  right  and  jus- 
tice of  the  plaintiffs'  claim  for  a  judgment  for  the  whole  amount 
of  the  contract  price,  and  the  claim  for  extra  work,  upon  the  mere 
inspection  of  the  plaintiffs'  statement  ?  It  is  not  possible  because 
the  determination  of  their  claim  does  not  depend  alone  upon  the 
terms  of  the  contract.  It  requires  the  help  of  supporting  proof 
of  facts  outside  of  the  contract.  A  very  mild  affidavit  of  de- 
fense is  all  that  is  needed  to  carry  such  a  case  to  the  jury.  The 
affidavit  of  defense  filed  in  this  case,  while  it  might  have  been 
somewhat  more  specific  than  it  is  as  to  some  matters,  for  instance, 
as  to  liens  filed  by  other  parties,  is  quite  sufficient  for  the  pur- 
pose heretofore  indicated.  It  positively  avers  that  the  plaintiffs 
^  failed,  omitted,  neglected  and  refused  to  perform  and  finish 
Baid  building  according  to  the  express  terms  and  provisions  in 
8aid  contract  set  forth,  and  did  especially  fail,  omit,  neglect  and 
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refuse  to  perform  said  contract  and  finish  said  building  under 
the  direction  and  supervision,  and  to  the  satisfaction  of  F.  J. 
Osterling,  architect,  and  the  building  committee,  acting  in  behalf 
of  the  owner."  As  this  same  matter  had  been  affirmatively  set 
forth  in  the  plaintiffs'  statement,  with  a  special  detail  of  the 
particular  facts  as  to  one  important  matter,  a  repetition  of  these 
details  was  not  necessary,  as  it  might  have  been  had  there  been 
nothing  said  about  it  in  the  statement  of  claim.  The  allegation 
that  the  building  was  to  be  furnished  to  the  defendant  free  and 
discharged  of  all  liens  and  encumbrances,  while  there  is  no  ex- 
press condition  of  that  kind  in  the  agreement,  yet  it  does  assert 
that  the  legal  duty  of  the  plaintiffs  was  to  so  complete  and  de- 
liver the  building  as  that  the  owner  would  not  be  liable  beyond 
the  sum  of  $50,000,  as  the  cost  of  the  building  as  between  the 
defendant  and  the  plaintiffs.  When  the  affidavit  of  defense 
further  avers  that  the  building  had  not  yet  been  completed 
when  the  affidavit  was  made,  and  was  still  subject  to  claims  for 
work  done  and  materials  furnished  for  its  construction,  and  that 
liens  amounting  to  4^9,000  had  been  filed  against  it,  and  that 
upon  information,  other  liens  were  yet  to  be  filed,  we  think 
there  was  a  sufficient  averment  to  prevent  judgment  for  the 
whole  $50,000.  The  claim  for  the  penalty  is  fully  set  out  in 
the  affidavit,  and  a  specific  claim  for  $2,440  for  one  hundred 
and  twenty-two  days  delay  is  expressly  stated.  The  affidavit 
further  alleges  that  the  architect  had  only  allowed  the  plain- 
tiffs $522.38  for  extras,  and  asserted  that  the  plaintiffs'  total 
claim  was,  therefore,  $50,522.38,  and  thereby  disputed  the  claim 
of  $1,565.85  for  extras  set  up  in  the  plaintiffs'  statement.  It 
would  have  been  more  suitable  to  specifically  deny  the  correct- 
ness of  the  plaintiffs'  claim  for  extras,  except  the  amount  al- 
lowed, but  we  do  not  think  the  plaintiffs  would  be  entitied  to 
judgment  for  their  whole  claim,  or  for  the  difference  between 
that  sum  and  the  amount  allowed,  as  their  titie  to  have  judg- 
ment at  all  would  depend  upon  affirmative  proof  that  they  could 
have  any  such  judgment  without  the  allowance  of  the  architect 
under  the  terms  of  the  conti-act.  Without  going  into  more 
minute  details  we  think,  in  view  of  the  peculiar  character  of 
the  plaintiffs'  claim,  and  of  the  matteis  of  disputed  fact  which 
appear  upon  the  face  of  the  statement,  it  would  be  necessary  to 
submit  the  case  to  a  jury  to  determine  the  essential  matters  in 
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controversy.  For  that  purpose  we  think  the  aflRdavit  of  defense 
is  sufficient  in  connection  with  the  matters  of  dispute  which  are 
apparent  upon  the  statement.  These  views  render  it  unneces- 
sary to  consider  the  other  subjects  of  contention  appearing  in 
the  paper-books. 

Judgment  reversed  and  procedendo  awarded. 


W.  T.  Chaffey  v.  S.  L.  Boggs,  Appellant.  IitT^ 


s179  807, 


Affidavit  of  defense — Morigage—  Vendor  and  vendee — Defect  of  title. 

In  an  action  upon  a  mortgage  given  for  balance  of  purchase  money,  an 
affidavit  of  defense  is  sufficient  which  avers  that  a  railroad  company  is  in 
possession  of  a  valuable  pait  of  the  land  covered  by  the  mortgage  under 
a  title  paramount  to  the  title  formerly  held  by  the  mortgagee,  and  which 
he  undertook  to  convey,  and  that  the  mortgagor  did  not  know  of  the 
claim  of  the  railroad  company  to  a  pait  of  said  land  until  about  the  time 
his  grantee  was  ousted  therefrom,  and  that  **as  at  present  advised  and 
informed,  and  as  he  believes  and  expects  to  be  able  to  prove  at  the  trial 
of  this  cause,  the  averments  hereinbefore  contained  are  true.^^  In  such  a 
case  a  suit  brought  against  the  railroad  company  by  the  grantee  of  the 
mortgagor  before  the  discovery  of  the  paramount  title  by  the  company 
is  not  a  bar  to  the  defense  presented  by  the  affidavit,  nor  an  impairment 
or  qualification  of  it. 

Argued  Oct  27, 1896.  Appeal,  No.  24,  Oct.  T.,  1896,  by  de- 
fendant, from  order  of  C.  P.  No.  3,  Allegheny  Co.,  Nov.  T.,  1895, 
No.  262,  making  absolute  a  rule  for  judgment  for  want  of  a 
sufficient  affidavit  of  defense.  Before  Stbebbtt,  C.  J.,  Green, 
Williams,  McColltjm,  Mitchell,  Dean  and  Fell,  J  J.  Re- 
versed. 

Scire  facias  sur  mortgage. 

S.  L.  Boggs  filed  an  affidavit  of  defense  as  follows : 
That  the  mortgage  upon  which  the  writ  has  been  sued  out  in 
this  case  is  a  purchase  money  mortgage,  given  on  June  1, 1892, 
by  defendant  to  plaintiff,  to  secure  the  balance,  to  wit,  the  sum 
of  $2,400,  of  the  purchase  money  agreed  to  be  paid  by  the  de- 
fendant to  the  plaintiff  for  a  certain  lot  or  piece  of  ground 
situated  in  O'Hara  township,  now  the  borough  of  Sharpsburg, 
in  said  county,  and  which  the  plaintiff  sold  and  conveyed  to  the 
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defendant  on  June  1, 1892,  for  the  price  and  consideration  of 
$3,200,  by  deed  which  is  made  part  of  this  affidavit.  The  de- 
fendant paid  to  plaintiff  for  said  property  the  sum  of  $800,  in 
cash,  and  gave  the  said  mortgage  of  $2,400  as  security  for  the 
balance  of  said  purchase  money ;  that  the  said  plaintiff,  in  said 
deed  hereinbefore  mentioned,  gave  to  defendant  the  following 
covenant  of  general  warranty,  to  wit :  "  The  said  parties  of  the 
first  part,  for  themselves,  their  heirs,  executors  and  administra- 
tors, do  by  these  presents  covenant,  grant  and  agree  to  and  with 
the  said  party  of  the  second  part,  his  heirs  and  assigns,  that 
they,  the  said  parties  of  the  fii-st  part,  their  heirs,  all  and  singu- 
lar the  hereditaments  and  premises  herein  above  described  and 
granted,  or  mentioned  and  intended  so  to  be,  with  the  appur- 
tenances, unto  the  said  party  of  the  second  part,  his  heirs  and 
assigns,  against  them,  the  said  parties  of  the  first  part,  and  their 
heirs,  against  all  and  every  other  person  or  persons  whomsoever, 
lawfully  claiming  or  to  claim  the  same  or  any  part  thereof,  shall 
and  will  warrant  and  forever  defend ; "  that  on  the  16th  day  of 
September,  1895,  the  Pennsylvania  Railroad  Company,  lessee 
of  the  Western  Pennsylvania  Railroad  Company,  broke  down 
the  fence  along  the  line  of  the  said  property,  adjoining  the  right 
of  way  of  the  said  railroad  company,  and  evicted  the  defendant's 
grantee,  hereinafter  mentioned,  therefrom,  and  took  forcible 
possession  of  a  portion  of  the  above  described  lot  or  piece  of 
ground,  and  has  held  possession  of  the  same  ever  since ;  that 
the  said  railroad  companies  claim  that  the  title  to  a  portion  of 
said  lot  or  piece  of  ground  is  in  the  said  railroad  companies,  and 
not  in  the  grantee  of  the  defendant ;  that  the  strip  of  groimd 
so  claimed  by  the  said  railroad  companies  is  about  twenty  feet 
in  width  at  the  northwesterly  comer  of  the  tract  conveyed  by 
plaintiff  to  defendant,  and  extends  westwardly,  parallel  with 
the  said  railroad,  preserving  the  same  width,  for  about  one  hun- 
dred feet,  and  extending  a  further  distance  of  about  ninety-five 
feet,  tapering  to  a  point,  and  embraces,  as  nearly  as  affiant  can 
ascertain,  about  three  thousand  superficial  feet,  and  extending 
across  the  entire  front  of  said  property  on  the  northerly  side 
thereof;  that  a  portion  of  the  buildings,  which  were  erected  and 
standing  upon  said  lot  or  piece  of  ground  at  the  time  it  was  sold  by 
the  plaintiff  to  the  defendant,  is  within  the  strip  of  ground  to 
which  the  said  railroad  companies  now  assert  title  and  of  which 
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they  have  taken  possession ;  that  the  remainder  of  said  lot  or  piece 
of  gronnd,  and  the  buildings  thereon  erected,  excluding  the 
portion  thereof  to  which  the  railroad  companies  claim  title  and 
from  which  they  have  evicted  the  grantee  of  the  defendant,  was 
not  worth  over  the  sum  of  $800,  at  its  fair  market  value ;  that 
Hie  defendant,  by  deed  of  general  warranty,  dated  on  or  about 
June  8, 1896,  conveyed  the  said  property  to  the  Boggs-Jones 
Company,  Limited ;  that  by  reason  of  the  erection  of  buildings 
and  machinery  upon  the  premises  by  afiBant,  as  well  as  by  his  gran- 
tee hereinbefore  mentioned,  before  the  discovery  of  the  misrep- 
resentations above  set  forth,  and  before  the  eviction  of  affiant's 
grantee  as  above  described,  it  is  impossible  for  affiant  to  rescind 
said  contract  and  restore  possession  of  the  premises  to  the  plain- 
tiff upon  repayment  of  the  purchase  money  paid  by  him  as 
aforesaid ;  that  an  action  has  been  instituted  by  the  grantees 
of  the  defendant,  against  the  Pennsylvania  Railroad  Company, 
to  establish  and  protect  the  title  to  the  said  strip  of  ground,  and 
to  recover  damages  for  the  eviction  hereinbefore  described,  on 
September  19,  1895,  in  the  court  of  common  pleas  No.  2,  of 
Allegheny  county,  at  No.  664,  October  tenu,  1895,  and  defend- 
ant calls  upon  the  plaintiff  to  defend  the  title  to  the  said  strip 
of  ground,  and  to  aid  and  assist  in  the  prosecution  of  said 
action. 

He  filed  the  following  supplemental  affidavit: 
That  the  title  under  which  the  said  i-ailroad  companies  now 
hold  possession  of  the  said  portion  of  the  said  tract  of  ground 
conveyed  by  the  plaintiff  to  the  defendant  as  aforesaid,  is  para- 
mount to  the  title  formerly  held  by  the  plaintiff,  and  which  he 
undertook  to  convey  by  said  deed  to  the  defendant;  that  the 
said  property  was,  in  or  about  the  year  1826,  vested,  in  fee 
simple,  in  Alexander  Johnston,  and  that  the  commonwealth 
entered  upon  the  said  property  and  constructed  thereon  cer- 
tain works  and  structures,  being  a  part  of  the  ^Pennsylvania 
canal,  by  virtue  of  the  authority  of  the  acts  of  assembly  of 
this  commonwealth,  and  became  thereby  seized  of  said  prop- 
erty in  fee  simple ;  and  thereupon  the  said  Alexander  Johnston 
executed  a  release  of  his  damages,  said  release  being  dated  the 
10th  day  of  October,  1826,  and  recorded  in  the  office  of  the  sec- 
retary of  internal  affairs,  and  that  said  title  became  vested,  by 
means  of  divers  and  sundry  conveyances,  in  the  said  railroad 
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companies,  and  never  was  vested  in  the  said  W.  T.  Ohafifey, 
plaintiff;  that  affiant  did  not  know  of  the  rights  and  claims  of 
said  railroad  companies  at  the  time  of  the  sale  and  conveyance 
by  plaintiff  to  him  of  said  tract  of  land,  and  did  not  discover 
the  same  until  about  the  time  that  said  railroad  companies 
ousted  his  grantee  therefrom  and  took  possession  of  the  same ; 
that  affiant  has  endeavored,  and  is  still  endeavoring,  to  ascertain 
more  fully  and  particularly  the  rights  of  the  said  railroad  com- 
panies in  the  premises,  and  to  exactly  what  portion  thereof  they 
have  title ;  that  by  proper  legal  proceedings  in  the  said  action 
against  said  railroad  companies,  at  affiant's  instance,  said  rail- 
road companies  have  been  compelled  to  furnish  a  bill  of  particu- 
lars of  their  title  to  said  portion  of  said  tract  of  land,  which  bill 
of  particulars  has  been  served  upon  the  plaintiff  in  said  cause, 
and  is  hereto  attached,  marked  ^^  Exhibit  A,*'  and  made  part 
hereof ;  that  there  has  not  been  sufficient  time  to  enable  him 
to  fully  ascertain  and  more  particularly  set  out  the  rights  and 
claims  of  said  companies,  but  as  at  present  advised  and  in- 
formed, and,  as  he  believes  and  expects  to  be  able  to  prove 
upon  the  trial  of  this  cause,  the  averments  hereinbefore  con- 
tained are  true ;  that  the  said  tract  of  land  embraced  in  said 
deed  and  mortgage  fronts  upon  said  railroad  in  an  unusual  man- 
ner, the  portion  immediately  adjacent  to  said  railroad  being  sub- 
stantially on  a  level  therewith,  and  of  convenient  access  thereto, 
and  that  said  tract  of  ground  rapidly  slopes  away  from  said  rail- 
road, at  a  steep  grade,  and  is  so  situated  as  to  be  almost  useless 
when  deprived  of  the  portion  to  which  the  title  has  failed,  as 
herein  set  forth,  especially  for  the  particular  purpose  for  which 
the  same  was  purchased  by  affiant,  and  is  now  used,  namely,  a 
manufacturing  plant,  requiring  shipping  facilities  upon  said 
railroad;  and  that  affiant  and  his  said  grantee  have  erected 
buildings  for  the  operation  of  said  plant,  in  reliance  upon  the 
plaintiff's  titl^  to  the  whole  of  said  tract,  and  will  suffer  great 
damage  and  loss  by  reason  of  the  failure  of  said  title,  as  afore- 
said, to  wit,  the  sum  of  seven  thousand  dollars ;  that  notwith- 
standing affiant's  demand  in  his  affidavit  of  defense  that  plaintiff 
defend  his  title  to  said  strip  of  ground,  and  aid  and  assist  in  the 
prosecution  of  the  action  instituted  by  the  present  owners  thereof, 
to  establish  and  protect  the  title  thereto,  the  plaintiff  has  neg- 
lected so  to  do,  and  has  not  communicated  any  facts  or  infor- 
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mation  to  affiant  or  to  said  owners,  to  aid  and  assist  them  in 
establishing  his  title  thereto,  nor  has  he  made  any  claim  that 
the  title  of  said  railroad  companies  thereto  is  not  good. 

Affiant  further  says  that  the  commission  of  five  per  cent  claimed 
by  plaintiff,  as  attorney's  commission  upon  this  mortgage,  is,  im- 
der  all  the  ciixsumstances  of  the  case,  as  hereinbefore  stated, 
excessive,  unreasonable  and  unjust ;  that  affiant  has  not  made 
any  default  upon  said  mortgage,  and  the  action  of  the  plaintiff 
in  endeavoring  to  collect  said  mortgage  immediately,  and  with- 
out aiding  or  assisting  in  any  way  in  the  endeavor  to  establish 
and  protect  the  title  conveyed  by  him,  renders  the  amount 
claimed  by  him,  as  commission  aforesaid,  excessive,  unreason- 
able and  unjust  in  any  event. 

The  court  made  absolute  a  rule  for  judgment  for  want  of  a 
sufficient  affidavit  of  defense. 

Error  annigned  was  above  order. 

William  Yost^  for  appellant. — In  a  scire  facias  suit  upon  a 
purchase  money  mortage,  the  mortgagor  may  give  in  evidence, 
that  part  of  the  mort^ged  premises  had  been  evicted  by  a  title 
paramount  to  that  of  the  plaintiff,  even  though  the  conveyance 
contained  no  covenant  warranting  the  title  at  all,  upon  the 
simple  ground  that  the  consideration  had  partly  failed :  Stein- 
hauer  v.  Witman,  1  S.  &  R.  438 ;  Hart  v.  Porter,  5  S.  &  R. 
201 ;  Lighty  v.  Shorb,  3  P.  &  W.  447 ;  Smith  v.  Sillyman,  « 
Whart.  599 ;  Knepper  v.  Kurtz,  58  Pa.  484.  It  is  wholly  imneo- 
essary  for  the  defendant  to  rely  upon  his  covenant  of  general 
warranty ;  he  is  entitled  to  set  up  the  failure  of  consideration 
as  against  this  purchase  money  mortgage,  independent  of  any 
warranty  whatever :  Saalfield  v.  Manrow,  165  Pa.  114 ;  Mahaf- 
fey  v.  Ferguson,  156  Pa.  156 ;  Stephens  v.  Weldon,  151  Pa. 
622;  In  re  McGiU,  6  Pa.  504;  Dunn  v.  Olney,  14  Pa.  219; 
Anderson  v.  Best,  176  Pa.  500. 

An  actual  entry  and  dispossession  adversarily  and  lawfully 
made,  under  paramount  title,  will  be  an  eviction.  And  when- 
ever, at  the  present  date,  such  a  right  is  exercised,  it  is  consid- 
ered to  have  all  the  force  and  effect  of  a  dispossession  under 
legal  process :  Rawle  on  Covenants,  5th  ed.  sec.  133 ;  Hamilton 
v.  Cutts,  4  Mass.  850 ;  Steiner  v.  Baughman,  12  Pa.  106 ; 
Vol.  clxxix — 20 
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Clarke  v.  McAnulty,  3  S.  &  R.  37 ;  19  Am.  &  Eng.  Enqy.  of 
Law, 


W,  A.  Ohallener,  with  him  Clarence  Burleigh^  for  appellee. — 
The  defendant  nowhere  alleges  that  he  believes  the  title  of  the 
railroad  company  to  be  good.  A  mere  assertion  or  claim  of 
title  is  insufficient:  Brick  v.  Coster,  4  W.  &  S.  494. 

That  the  acts  of  the  railroad  company  do  not  amount  to  an 
eviction  by  paramount  title  is  shown  by  the  pendency  of  the  suit 
in  trespass  against  said  company  for  t^ose  very  acts  :  Ludwick 
V.  Huntzinger,  6  W.  &  S.  58 ;  Rawle  on  Covenants  for  Title, 
183;  Spear  v.  Allinson,  20  Pa.  300;  Devlin  on  Deeds,  sec.  925. 

Opinion  by  Mr.  Justice  MoCollum,  January  4,  1897 : 
This  is  an  appeal  from  a  judgment  for  want  of  a  sufficient 
affidavit  of  defense.  The  judgment  was  entered  in  a  suit  upon 
a  mortgage  on  land  sold  and  conveyed  by  the  mortgagee  to  the 
mortgagor  with  a  warranty  of  title.  The  mortgage  was  given 
for  the  balance  of  the  purchase  money.  The  mortgagee  is  the 
plaintiff  in  the  suit,  and  the  mortgagor  and  his  grantee  are  the 
defendants  in  it.  The  question  presented  by  the  appeal  is 
whether  the  affidavits  filed  by  the  mortgagor  were  sufficient  to 
prevent  judgment.  The  affidavits  may  and  should  be  consid- 
ered together.  It  is  distinctly  averred  in  them  that  the  Penn- 
sylvania Railroad  Company,  lessee  of  the  Western  Pennsylvania 
Railroad  Company,  has  taken,  and  now  holds  possession  of  a 
valuable  part  of  said  land  under  a  title  paramount  to  the  title 
formerly  held  by  the  mortgagee,  and  which  he  undertook  to 
convey  by  his  deed  to  the  mortgagor.  It  is  also  averred  by  the 
mortgagor  that  he  did  not  know  of  the  claim  of  the  railroad 
company  to  a  part  of  said  land  until  about  the  time  his  grantee 
was  ousted  therefrom,  and  that  ^^as  at  present  advised  and 
informed,  and  as  he  believes  and  expects  to  be  able  to  prove  on 
the  trial  of  this  cause,  the  averments  hereinbefore  contained 
are  true."  It  seems  to  us  that  these  averments  were  sufficient 
to  prevent  judgment.  The  suit  brought  against  the  railroad 
company  by  the  grantee  of  the  mortgagor  is  not  a  bar  to  the 
defense  presented  by  the  affidavits,  nor  an  impairment  or  quali- 
fication of  it.  The  discovery  of  the  existence  of  a  paramount 
title  in  the  railroad  company  appears  to  have  been  subsequent 
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to  the  institution  of  that  suit.  The  rule  for  judgment  specified 
but  one  defect  in  the  original  affidavit  of  defense,  and  that  was 
that  it  did  not  sufficiently  allege  the  existence  of  paramount 
title  in  the  railroad  company.  The  rule  was  taken  before  the 
supplemental  affidavit  was  filed,  and  this  contained  a  plain  aver- 
ment which  supplied  the  alleged  defect  in  the  first.  The  only 
specification  of  any  defect  in  either  affidavit  was  the  one  we 
have  referred  to.  The  single  question,  therefore,  to  which  the 
attention  of  the  court  was  directed,  was  whether  the  existence 
of  paramount  title  in  the  railroad  company  was  averred.  As 
already  indicated  we  think  the  court  erred  in  holding  that  it 
was  not.  Briefly  stated,  the  defense  interposed  by  the  mort- 
gagor is  that  the  railroad  company  has  taken  and  now  holds 
possession  under  paramoimt  title  of  the  most  valuable  part  of 
the  land  the  mortgagee  sold,  and  by  his  deed  undertook  to  con- 
vey to  him.  The  averments  in  the  affidavits  sufficiently  dis- 
closed this  defense,  and  he  should  be  allowed  an  opportunity  to 
establish  it  by  evidence. 
Judgment  reversed  and  procedendo  awarded. 


W.  T.  Chaffey  w.  Boggs-Jones  Co.,  Ktd.,  Appellant. 

Argued  Oct.  27,  1896.  Appeal,  No.  184,  Oct.  T.,  1896,  by 
defendant,  from  order  of  C.  P.  No.  8,  Allegheny  Co.,  Nov.  T., 
1895,  No.  262,  making  absolute  a  rule  for  judgment  for  want 
of  a  sufficient  affidavit  of  defense.  Before  Stbbbbtt,  C.  J., 
Gbeen,  Williams,  McCollum,  Mitchbll,  Dean  and  Fell,  J  J. 
Reversed. 

Opinion  by  Mb.  Justice  MoCollum,  January  4, 1897 : 
This  appeal  was  argued  with  No.  24  October  term,  1896, 
Chaffey  v.  Boggs,  ante,  p.  301,  and  for  the  reasons  stated  in  the 
opinion  filed  in  that  appeal,  the  judgment  is  reversed  aod  a 
procedendo  awarded  in  this. 
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In  re  Estate  of  Rosina  Schiehl.     Peter  Schiehl's  Appeal. 

[Marked  to  be  reported.] 

Evidence— Mortgage — Parol  evidence  to  vary. 

Where  a  moitgage  is  given  for  money  received,  parol  evidence  is  inad- 
missible to  profie  that  the  principal  was  not  to  be  repaid,  and  that  the 
interest  was  payable  only  during  the  mortgagee's  life,  unless  it  be  accom- 
panied by  proof  that  the  stipulation  was  omitted  through  mistake,  fraud 
or  imposition. 

Mortgage— Oifl— Evidence — Decedents'*  estates. 

Among  the  effects  of  a  decedent  was  found  a  mortgage  executed  by  the 
decedent's  sister,  and  duly  recorded  ten  years  before  decedent's  death. 
The  proof  was  clear  that  the  mortgagor  not  only  paid  the  interest  during 
most  of  that  time,  but  also  that  the  mortgagee  required  her  to  pay  it. 
When  the  decedent  died  the  mortgagor  became  executrix  of  the  decedent's 
estate  and  claimed,  as  against  decedent's  husband,  that  the  mortgage, 
or  the  money  represented  by  the  mortgage,  had  been  given  to  her.  The 
proof  in  support  of  the  gift  was  founded  exclusively  upon  loose  and  un- 
certain testimony  of  verbal  declarations  of  the  mortgagee,  many  of  which 
were  conflicting  with  each  otJier,  in  some  of  which  a  gift  or  intended  gift 
of  the  money,  and  in  others  a  gift  or  intended  gift  of  the  mortgage,  was 
asserted,  and  in  others  that  the  principal  was  never  tr>  be  paid,  but  the 
interest,  or  so  much  as  the  mortgagee  needed,  was  to  be  paid.  Held 
(1)  that  there  was  not  sufficient  evidence  to  sustain  a  gift  of  the  mortgage 
or  of  the  money  loaned  ;  (2)  that  parol  evidence,  in  the  absence  of  mistake, 
fraud  or  imposition,  was  inadmissible  to  contradict  the  express  terms  of 
the  written  instrument. 

Argued  Oct.  28,  1896.  Appeal,  No.  54,  Oct.  T.,  1896,  by 
Peter  Schiehl,  from  decree  of  O.  C.  Allegheny  Co.,  May  T., 
1896,  No.  6,  dismissing  exceptions  to  adjudication.  Before 
Stbbrbtt,  C.  J.,  Green,  Williams,  McCollum,  Mitchbll, 
Dean  and  Fell,  JJ.    Reversed. 

Exceptions  to  adjudication.     Before  Over,  J. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

Errors  assigned  were  in  dismissing  exceptions  to  adjudication. 

Joseph  Breil^  for  appellant. — The  object  of  the  act  of  1848 
was  to  protect  the  wife's  estate  from  being  incumbered  or  con- 
veyed by  her  husband,  or  taken  by  his  creditors  against  her 
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consent,  and  not  to  enable  her  to  seU,  incumber  or  give  it  away 
without  his  consent:  Haines  v.  Ellis,  24  Pa.  253;  Hinkle  v. 
Landis,  181  Pa.  573. 

A  married  woman  may  give  her  money  or  other  property  to 
her  husband,  but  cannot  give  it  to  a  stranger  without  the 
knowledge  of  her  husband,  or  against  his  consent:  Keene  v. 
City,  8  Phila.  49 ;  Towers  v.  Hagner,  3  Wh.  48 ;  McGlinsey's 
App.,  14  S.  &  R.  66. 

A  valid  gift  cannot  be  made  by  words  in  futuro  unaccom- 
panied by  delivery  of  possession:  Kidder  v.  Kidder,  33  Pa. 
268 ;  Zimmerman  v.  Streeper,  75  Pa.  147  ;  Young  v.  Young,  7 
Lane.  145. 

Samuel  A.  Ammon^  with  him  Frank  Ammon^  for  appellee. — 
Under  facts  in  case  at  bar  the  gift  was  valid,  even  if  there  was 
not  delivery  of  possession  of  the  mortgage :  Davidson  v.  Young, 
167  Pa.  267  ;  Livingood's  Est.,  167  Pa.  191 ;  Zeigler  v.  Eckert, 
6  Pa.  1;  Kraus  v.  Stein,  173  Pa.  226;  Nuding  v.  Urich,  169 
Pa.  294;  Abell  v.  Chaffee,  154  Pa.  257. 

Opinion  by  Mr.  Justice  Green,  January  4, 1897 : 
The  mortgage  in  question  in  this  case  was  made  in  1883  by 
the  appellee  Margaret  Armbruster,  to  the  decedent  Rosina 
Schiehl,  to  secure  the  payment  of  f  1,500.  It  was  duly  recorded 
and  was  in  possession  of  the  decedent  during  the  remainder  of 
her  life,  and  at  the  time  of  her  death.  The  mortgagor  made 
many  payments  of  interest  on  it  during  the  decedent's  life,  and 
sold  her  some  groceries  which  were  to  go  on  account  of  interest. 
At  the  death  of  the  testatrix  this  mortgage  was  among  her 
papers  and  constituted  apparently  a  part  of  her  estate.  The 
mortgagor,  having  been  appointed  executrix  of  the  will  of  the 
deceased,  settled  an  account  in  which  she  did  not  charge  herself 
with  the  mortgage,  or  the  debt  secured  by  it,  and  the  appellant 
who  was  the  husband  of  the  decedent  sought  to  surcharge  her 
with  the  amount  of  the  mortgage  and  interest  due  thereon. 
The  auditing  judge  surcharged  the  accountant  with  the  mort- 
gage and  interest,  stating  in  his  opinion  that  there  was  no  suf- 
ficient evidence  of  the  husband's  consent  to  the  gift.  Upon 
exceptions  filed,  however,  he  changed  his  mind  upon  this  sub- 
ject, and  held  there  was  sufficient  evidence  of  his  assent,  par- 
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tdcularly  after  his  wife's  death,  and  thereupon  the  exceptions 
were  sustained  and  the  surcharge  stricken  out.  It  seems  to  us 
that  the  most  important  question  in  the  case  is,  whether  there 
was  sufficient  evidence  of  a  gift  at  all  to  overcome  the  clear 
and  undisputed  title  of  the  mortgagee.  If  there  was  a  gift  of 
the  mortgage  it  must  have  been  made  in  the  lifetime  of  the 
mortgagee.  There  could  be  no  such  thing  as  a  parol  gift  to 
take  effect  in  the  future  after  the  death  of  the  mortgagee.  In 
point  of  fact  the  title  claimed  by  the  mortgagor  was  a  title  by 
gift,  made  at  the  time  the  mortgage  was  given.  The  obstacles 
in  the  way  of  that  theory  are  of  the  most  serious  character.  In 
the  first  place  the  mere  fact  that  a  mortgage  was  taken  at  all 
is  entirely  inconsistent  with  the  theory  that  the  money  which 
the  mortage  represented  was  intended  to  be  given  to  the  mort- 
gagor. The  mortgage  was  a  solemn  obligation  under  seal ;  it 
was  recorded,  and  was  a  pledge  of  the  real  estate  described 
therein  for  the  security  and  payment  of  the  debt.  Moreover, 
in  the  second  place,  interest  on  the  money  was  to  be  paid,  and 
actually  was  paid  by  tlie  mortgagor  to  the  mortgagee  during 
most  of  the  time  from  the  date  of  the  mortgage  in  1888  until 
the  death  of  the  mortgagee  in  1893.  The  proof  is  very  clear 
and  entirely  persuasive,  that  not  only  did  the  mortgagor  pay 
the  interest  during  all  that  time,  but  also  that  the  mortgagee 
required  her  to  pay  it.  Almost  the  whole  of  the  testimony 
consisted  of  proof  of  declarations  made  by  the  mortgagee,  and 
there  was  a  great  abundance  of  such  testimony,  showing  that 
the  mortgagee  was  constantly  claiming  the  interest,  and  assert- 
ing that  the  mortgagor  owed  her  interest,  and  that  she  had 
much  difficulty  in  collecting  it,  and  was  obliged  to  take  groceries 
in  payment,  for  which  she  was  charged  double  price  by  the 
mortgagor.  For  instance,  Mrs.  Rosina  Rose,  a  disinterested 
witness,  who  lived  only  two  doors  from  Mrs.  Schiehl,  and  saw 
her  every  day,  and  was  with  her  on  Tuesday  before  she  died 
on  Monday  following,  testified  that  she  asked  her  what  she 
should  do  for  her,  "and  she  allowed  she  did  not  want  anybody 
but  Mr.  Schiehl  and  me,  and  she  allowed  to  me  at  that  time  that 
Mrs.  Armbruster  had  borrowed  $1,500  from  her,  and  she  had 
such  a  terrible  time  in  getting  the  interest  on  it.  ...  Q.  Did 
she  say  any  tiling  else  about  her?  Did  she  ever  ask  you  to  go 
for  her  sister,  Mrs.  Armbruster,  to  come  over  and  watch  her  ? 
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A.  No,  sir,  I  asked  her  through  the  week  if  my  children  ought 
to  stop  and  tell  her  she  was  sick,  and  she  allowed  no;  she  did 
not  want  her  near  her,  because  she  was  always  bothering  her 
for  a  present  of  that  mortgage,  and  she  could  not  have  it.'* 
Another  witness,  Mrs.  Merkel,  said  "She  often  told  me  Mrs. 
Armbruster  owed  her  (1,500 ;  that  she  had  loaned  it  to  her, 
and  that  she  could  not  get  any  interest,  and  she  took  it  out  in 
groceries."  Mrs.  Schultz,  who  kept  a  little  grocery  store  two 
doors  from  Mrs.  Schiehl,  said  of  Mrs.  Schiehl,  "  She  came  down 
and  got  a  few  little  things  of  me,  and  she  told  me  she  could  not 
buy  much  as  she  had  to  take  all  her  groceries  from  her  sister; 
that  she  loaned  her  money  and  she  had  to  take  the  groceries 
on  account  of  interest.*'  Another  witness,  Isador  Miller,  testi- 
fied that  he  knew  Mrs.  Scliiehl,  and  had  conversation  with  her 
about  her  money  matters,  and  that  "  she  told  me  one  time  her 
sister  had  loaned  $1,500  from  her,  and  she  could  not  get  any 
interest.  .  .  .  She  said  some  time  she  wanted  to  come  down 
and  get  some  money  from  Mrs.  Armbruster  and  she  could  get 
none.  .  .  .  She  said  she  loaned  her  $1,500,  and  when  she  could 
come  down  to  get  some  money  she  could  not  get  some."  Felix 
Merker  testified,  "she  (decedent)  said  that  her  sister  owed  her 
f  1,500,  and  that  she  could  not  get  the  interest,  and  she  had  to 
take  it  out  in  groceries."  This  was  two  or  three  months  before 
her  death.  Mrs.  Bauman  said,  "  She  talked  to  me  and  said  her 
sister  owed  her  $1,500  and  would  not  pay  her  interest  on  it. 
....  She  had  said  that  repeatedly  to  me.  .  .  .  She  just  said 
when  she  went  to  get  her  money  it  made  her  mad  that  she 
would  have  to  take  everything  in  groceries." 

There  was  more  of  this  kind  of  testimony  given  by  the  ex- 
ceptant, but  it  is  not  necessary  to  repeat  it.  It  is  absolutely  at 
war  with  the  fundamental  theory  of  the  accountant,  which  was 
that  she  was  the  owner  of  the  mortgage  by  gift  from  the  mort- 
gi^ee.  She  was  certainly  not  the  owner  in  point  of  fact  at  any 
time.  She  never  had  it  in  her  possession ;  it  never  was  deliv- 
ered to  her,  it  never  was  assigned  to  her.  The  title  of  the 
mortgagee  to  the  mortgage  was  never  divested  by  any  act  of 
any  kind,  and  it  remained  her  own  exclusive  property  up  to 
the  moment  of  her  death.  The  mortgagor  was  to  pay,  and  did 
pay,  the  interest  on  it,  and  the  mortgagee  consUmtly  demanded 
the  interest  and  thereby  asserted   her  ownership  to  the  last. 
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Nor  is  it  denied  by  the  mortgagor  that  she  was  bound  to  pay 
the  interest.  In  view  of  these  manifest  and  uncontradicted 
facts  the  claim  that  the  mortgagor  was,  during  all  this  time, 
the  owner  of  the  mortgage,  or  of  the  debt  which  it  was  given 
to  secure,  is  absurd  and  cannot  possibly  be  sanctioned. 

The  title  asserted  by  the  mortgagor  is  of  a  very  vague  and 
indefinite  character,  founded  exclusively  upon  the  loose  and 
uncertain  testimony  of  verbal  declarations  of  the  mortgagee, 
many  of  which  were  conflicting  with  each  other,  in  some  of 
which  a  gift  of  the  money,  and  in  others  a  gift  of  the  mortgage, 
is  asserted,  and  in  some  of  them  an  agreement  is  declared  to 
the  effect  that  the  principal  was  never  to  be  paid,  but  the  inter- 
est, or  so  much  as  the  mortgagee  needed  was  to  be  paid. 

The  acquisition  of  contract  rights,  or  property  rights,  by  this 
sort  of  testimony,  has  been  so  frequently  and  so  emphatically  con- 
demned by  this  court  that  it  is  not  necessary  to  cite  the  au- 
thorities. A  brief  examination  of  the  testimony  given  by  the 
accountant  and  her  witnesses  in  support  of  her  claim  will 
demonstrate  its  utter  insufficiency  to  establish  anything  like  a 
legitimate  title  to  the  mortgage  in  question. 

The  accountant  was  herself  cross-examined  as  a  witness  and 
gave  this  version  of  her  claim :  "  I  borrowed  fifteen  hundred 
dollars  from  my  sister  which  she  gave  me  as  a  present  and  for 
which  I  gave  her  a  mortgage."  How  the  sister  loaned  her  fif- 
teen hundred  dollars,  and  took  a  mortgage  for  it,  and  at 
the  same  time  gave  it  to  her  as  a  present,  cannot  possibly 
be  understood.  She  said  further,  ^^  I  gave  that  mortgage  to 
my  sister  in  1883.  My  sister  would  not  have  taken  the 
mortgage  if  she  thought  she  would  die  before  me.  She  made 
the  mortgage  if  I  should  die  before  her.''  It  is  only  nec- 
essary to  say  to  this  that  "her  sister"  did  not  make  the 
mortgage,  and  there  is  nothing  in  the  mortgage  about  the 
accountant  dying  before  her.  Again,  "  I  have  not  paid  that 
mortgage,  as  she  gave  it  to  me  as  a  present."  Here  she  asserts 
a  gift  of  the  mortgage  instead  of  the  money,  but  both  assertions 
were  equally  untrue,  because  thei'e  never  was  any  gift  of  the 
mortgage ;  her  sister  retained  it  always  to  the  time  of  her  death. 
Again,  "  I  paid  a  little  interest  on  it.  My  sister  said  to  me  I 
should  give  her  a  little  interest  if  I  could,  and  if  you  cannot,  it 
is  all  right,  and  the  last  three  or  four  years  I  gave  her  groceries 
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and  some  money,  and  she  said  when  she  came  to  town  she 
would  give  me  a  receipt  for  it,  which  she  did  not  do.  I  got 
one  receipt  for  three  hundred  and  sixty  dollars,  which  is  marked 
Exhibit  No.  1.  She  owed  me  for  groceries.  She  put  every- 
thing in  her  book  and  kept  the  account  herself.  I  gave  her 
groceries  and  money  after  the  date  of  this  receipt  and  of  which 
I  have  kept  no  account.  When  we  had  this  settlement  in  1890, 
it  did  not  take  us  long  to  come  to  a  settlement.  She  wrote 
everything  on  a  paper  and  gave  me  the  receipt.  And  I  have 
paid  money  since  that  time.  ...  I  gave  her  groceries  for  the 
interest,  and  she  said  to  me, '  When  you  need  the  money  I  will 
give  you  tlie  money.'  ...  I  gave  her  one  hundred  dollars 
to  one  hundred  and  twenty  dollars  in  groceries.  I  only  got  the 
one  receipt  which  comes  down  to  June,  1890.  I  gave  her 
groceries  and  money  since  that  time,  but  I  don't  know  how 
much."  The  utter  worthlessness  of  her  claim  to  be  the  owner 
of  the  fifteen  hundred  dollars  of  money,  or  of  the  mortgage,  as 
a  gift,  is  demonstrated  by  her  own  testimony.  Of  course  if  she 
was  the  owner  of  the  money  she  could  not  be  paying  interest  on 
it,  because  she  did  not  owe  any  interest ;  and  if  she  was  the 
owner  of  the  mortgage  she  could  not  be  constantly  acceding  to 
an  adverse  claim  of  its  ownership  by  her  sister.  The  woman 
was  evidently  endeavoring  to  account  in  some  way  for  the  im- 
possible fact  of  her  having  given  a  mortgage  to  secure  the  pay- 
ment of  money  which  she  did  not  owe  because  it  was  her  own, 
and  of  her  constantly,  during  a  number  of  years,  paying  inter- 
est on  a  mortgage  which  belonged  to  herself.*  Of  course  she 
did  not  succeed. 

The  accoimtant's  son  was  also  examined,  but  his  testimony 
was  no  better  than  his  mother's.  He  said,  ^^  I  was  present  when 
the  mortgage  of  Magdalena  Armbruster  to  the  decedent  for 
fifteen  hundred  dollars  was  written  out,  and  was  there  with 
mother  and  Rosina  Schiehl  when  it  was  signed.  Rosina  Schiehl 
gave  my  mother  the  money  a  few  days  before  this  mortgage 
was  made  as  a  present  to  build  this  house.  .  .  .  She  told  my 
mother  she  never  wanted  the  money.  .  .  .  She  made  the  mort- 
gage in  case  my  mother  should  die,  and  in  case  she  would  ever 
get  in  need  us  children  could  help  her  along  by  paying  the 
interest.  The  understanding  was  the  fifteen  hundred  dollars 
was  never  to  be  paid.     Just  part  of  the  interest  if  she  needed  it 
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during  her  natural  life,  and  if  my  mother  should  die  before,  us 
children  should  pay  the  interest."  As  a  matter  of  course  if  the 
fifteen  hundred  dollars  was  given  "  as  a  present  to  build  this 
house "  the  accountant  never  owed  any  of  it  to  her  sister. 
Nevertheless  she  gave  a  mortgage  for  it  and  paid  interest  on 
it,  and  if  her  sister  wanted  interest  the  "  children  "  were  to 
pay  it  if  their  mother  died  before  her  sister.  If  their  mother 
or  her  children  were  to  pay  interest  on  it,  the  money  was 
not  given  to  their  mother,  and  if  a  mortgage  was  to  be  given 
to  the  accountant's  sister  to  secure  the  payment  of  the  money, 
by  creating  a  lien  on  the  mortgagor's  real  estate,  it  is  idle 
and  frivolous  to  talk  either  of  the  money  or  the  mortgage 
being  a  gift  to  the  mortgagor.  The  rest  of  the  testimony  in 
support  of  the  accountant's  claim  consists  of  vague,  loose,  con- 
flicting and  contradictory  declarations  made  to  strangers,  and 
it  is  the  same  stale,  old,  flimsy  chatter  that  we  so  often  have 
before  us,  and  so  often  repudiate  and  condemn  in  all  this  class 
of  cases.  For  instance,  Mrs.  Bruter  was  called  by  the  account- 
ant, and  she  testified  as  follows :  ^'  Mi's.  Schiehl  told  me  she  had 
gotten  a  mortgage  of  Mrs.  Armbruster,  and  when  she  would  die 
she  would  give  it  to  her  for  a  present ;  if  she  would  die  before 
her  sister,  she  would  give  it  to  her  for  a  present."  This  is  a 
new  version  of  the  story.  According  to  this  testimony,  Mrs. 
Schiehl,  being  the  owner  of  the  mortgage,  said  to  this  witness 
that  she  would  give  it  to  her  sister  for  a  present  if  she  would 
die  before  her  sister.  This  was  a  declaration  that  she  intended 
at  some  time  in  the  future  to  give  the  mortgage  to  her  sister. 
Of  course,  as  will  hereafter  be  shown,  such  a  purpose  to  make 
a  gift  is  absolutely  nugatory  unless  it  is  followed  before  death 
by  an  actual  gift  with  delivery  of  possession,  but  at  the  pres- 
ent we  only  wish  to  show  the  utter  inconsistency  and  contra- 
dictory character  of  the  testimony  upon  which  the  accountant's 
claim  is  attempted  to  be  supported.  This  testimony  pro- 
ceeds upon  the  fundamental  idea  that  the  mortgage  belonged, 
not  to  the  accountant,  but  to  her  sister,  the  decedent,  and  that 
it  was  to  be  given  in  the  future,  and  hence  could  not  have  been 
already  given  in  the  past.  If  this  testimony  is  to  be  believed, 
the  decedent  had  never  given  the  money  to  the  accountant,  and 
had  never  parted  with  her  title  to  the  mortgage. 

Mrs.  Ammerdick,  a  daughter  of  tlie  accountant,  testified. 
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"  Mrs.  Schiehl  told  me  she  never  wanted  the  *1,500,  that  after 
her  death  it  was  mother's  as  a  present,  and  if  she  wanted  a  little 
interest  she  would  get  it,  and  if  she  hadn't  it  she  was  satisfied 
with  it.  .  .  .  She  said  mother  was  to  have  the  mortgage." 
Here  also  was  a  declaration  of  a  purpose  to  make  a  future  gift 
to  take  effect  after  her  death. 

Mrs.  Clinsing,  another  daughter  of  accountant,  testified  for 
her  as  follows:  "  Mrs.  Schiehl  said  she  gave  $1,600  to  mother 
as  a  present  and  never  wanted  it  back ;  she  said,  '  Isabella,  I 
gave  your  mother  $1,600  for  a  present,  you  will  get  some  of 
that,  and  I  never  want  it  back.'  She  was  positive  she  did  not 
want  it  back,  as  she  had  given  it  to  mother  as  a  present."  She 
repeats  the  same  story  in  her  cross-examinatioll  two  or  three 
tiroes.  According  to  this  testimony  the  money  was  given  as  a 
present  and  therefore  belonged  to  the  accountant  from  the  very 
beginning.  Mrs.  Dank,  another  witness  for  the  accountant, 
testified,  ^^  I  often  heard  her  (Mis.  Schiehl)  say  that  this  $1,600 
belonged  to  her  sister,  and  had  given  it  to  her  as  a  present,  and 
that  she  could  give  her  the  interest  on  it."  She  repeats  the 
same  statement  several  times.  One  more  witness,  Catharine 
Keller,  speaking  of  a  conversation  she  had  with  Mrs.  Schiehl, 
was  asked,  "Q.  What  did  she  say  about  the  $1,600?  A.  She 
said  the  mortgage  was  hers,  and  if  she  could  not  pay  any 
interest  it  was  all  right.  Q.  By  her  she  means  Magdalena 
Armbruster?  A.  Yes,  sir,  I  mean  her."  According  to  this 
testimony  it  was  the  mortage  and  not  the  money  that  had  been 
given  to  the  accoimtant. 

The  foregoing  is  the  substance  of  all  the  testimony  given  by 
the  accountant.  A  mere  perusal  of  it  shows  that  it  will  not 
bear  the  least  investigation.  There  is  no  certainty  arising  from 
it  as  to  what  the  accountant's  claim  really  is,  because  her  conten- 
tions are  entirely  conflicting  and  contradictory.  Her  claim  that 
the  $1,600  of  money  was  given  to  her  as  a  present  is  an  abso- 
lutely imfoimded  claim  which  can  not  possibly  be  sustained  in 
any  aspect  of  the  testimony.  We  know  absolutely,  and  from 
her  own  testimony,  that  it  was  not  given  to  her.  She  says  her- 
self, "I  borrowed  $1,600  from  my  sister  ....  for  which  I 
gave  a  mortgage."  But  the  fact  that  she  gave  a  mortgage  for 
the  money  is  an  incontestable  and  undisputed  fact,  and  hence 
she  could  not  have  been  the  owner  of  the  money  by  gift  or  by 
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any  other  title.  Moreover  she  constantly  paid  interest  on  the 
money  for  years,  and  never  ceased  to  be  a  borrower  of  ihe 
money  as  long  as  her  sister  lived.  The  transaction  was  a  loan  of 
money  beyond  all  possible  question,  for  which  a  mortgage  was 
given  in  the  ordinary  form  under  seal,  conditioned  for  the  pay- 
ment of  principal  and  interest.  This  mortage  was  delivered 
to  the  decedent,  and  held  in  lier  exclusive  possession  until  her 
death. 

If  it  be  contended  that  the  mortgage  was  given  upon  a  con- 
dition that  the  principal  was  never  to  be  paid,  and  only  such 
interest  as  the  obligee  needed,  the  manifest  reply  is  that  there 
is  no  such  explicit  testimony  in  the  case,  and  if  there  were,  it 
is  merely  verbal  testimony  to  contradict,  alter,  change  and  nul- 
lify a  solemn,  sealed  and  delivered  obligation,  in  no  part  of 
which  do  any  such  terms  or  conditions  appear.  Moreover  there 
is  not  a  scrap  of  testimony  anywhere  in  the  case,  that  any  such 
conditions  were  agreed  upon  and  omitted  to  be  inserted  in  the 
instrument  by  any  mistake,  fraud  or  imposition  on  the  part  of 
any  one,  or  that  such  a  thing  was  ever  asked,  or  consented  to 
by  anybody.  There  is  not  a  single  element  appearing  in  the 
testimony  which  would  be  necessary,  indispensable,  to  bring 
the  case  within  the  line  of  decisions  under  which  written  instru- 
ments may  be  changed  by  parol.  This  branch  of  tiie  case  may 
be  dismissed  without  further  comment. 

The  only  remaining  contention,  that  the  mortgage  was  given 
to  the  accountant,  is  in  a  still  worse  condition,  if  that  were  pos- 
sible, than  either  of  the  others,  because  it  is  both  physically  and 
legally  untrue.  The  mortgage  was  never  given  to  the  account- 
ant, but  remained  in  the  decedent's  possession  until  her  death, 
and  was  found  among  her  papers  after  her  death.  This  is 
distinctly  proved  by  the  testimony  of  Peter  Schiehl,  by  the 
accountant,  and  by  her  daughter,  Mrs.  Ammerdick,  both  of 
whom  hunted  for  it  and  could  not  find  it  the  evening  before 
Mrs.  Schiehl's  death. 

On  the  legal  aspect  of  this  subject  the  authorities  are  most 
clear  and  explicit.  In  the  case  In  re  Campbell's  Est.,  7  Pa. 
100,  the  accountant  was  the  administrator  and  favorite  nephew 
of  the  intestate,  and  was  indebted  to  his  uncle  upon  several 
promissory  notes  which  his  uncle  held  against  him.  It  was 
distinctly  proved  before  the  auditors  that  the  intestate  made  a 
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distribution  of  his  securities  in  his  lifetime  among  various  rela- 
tions, and  had  assignments  of  them  duly  prepared  and  executed. 
When  this  was  being  done  the  intestate  was  asked  by  his  wife 
what  he  would  do  with  the  accountant's  notes,  and  he  replied 
by  directing  her  to  either  bum  them  or  give  them  to  him.  She 
delivered  them  to  accountant  after  her  husband's  death.  Never- 
theless this  court  held  he  was  liable  for  them  and  surcharged 
him  with  them.  Gibson,  C.  J.,  delivering  the  opinion  said, 
**  The  notes  in  question  could  have  been  discharged  only  by  a 
sealed  release  or  a  parol  gift  of  them ;  the  disposition  insisted 
on  by  the  accountant  was  neither.  A  gift  is  a  contract  exe- 
cuted, and  as  the  act  of  execution  is  delivery  of  possession,  it 
is  of  the  essence  of  the  title.  It  is  the  consummation  of  the 
contract  which,  without  it,  would  be  no  more  than  a  mere  con- 
tract to  give,  and  without  eflBcacy  for  the  want  of  a  consider- 
ation. .  .  .  The  gift  of  a  bond,  note  or  any  other  chattel,  cannot 
be  made  by  words  in  future,  or  by  words  in  pr»senti,  unaccom- 
panied by  such  delivery  of  the  possession  as  makes  the  disposal 
of  the  thing  irrevocable.  .  .  .  Nothing  discharges  it  while  it 
remains  in  the  creditor's  possession  and  power.  The  cases  all 
agree  not  excepting  even  Wentz  v.  DeHaven,  1  S.  &  R.  817, 
that  the  parol  discharge  of  a  debt,  without  consideration,  or 
delivery  up  of  the  security  is  inoperative."  Aiter  stating  the 
facts  of  the  case  including  the  direction  to  his  wife  to  destroy 
or  deliver  them,  the  Chief  Justice  says,  "  But  all  agree  that  the 
possession  was  not  parted  with ;  and  it  cannot  be  disputed  that 
his  intention  to  have  them  destroyed  or  delivered  up  might 
have  been  abandoned,  and  his  directions  countermanded.  They 
were  his  property  while  he  lived ;  and  as  the  direction  was  not 
a  testamentary  one,  it  became  inoperative  at  his  death.  It  was 
a  mere  authority  which  expired  with  him." 

How  infinitely  stronger  is  this  cited  case  than  the  case  at  bar. 
There,  there  was  no  question  about  the  intent  of  the  owner  and 
his  positive  direction  to  his  wife  to  destroy  or  deliver  the  notes. 
And  yet  because  this  was  not  actually  done  in  the  owner's  life- 
time it  was  nugatory.  Here  everything  is  in  dispute.  There 
was  no  direction  to  destroy  or  deliver  tiie  mortgage,  there  was 
no  pretense  of  an  assignment  of  it,  and  it  remained  in  the  own- 
er's possession  and  control  until  her  death.  The  only  testi- 
mony as  to  an  intent  to  give,  is  the  flimsiest  and  loosest  kind 
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of  declarations,  which  are  abundantly  contradicted  hj  more  tes- 
timony of  declarations  that  she  had  never  had  such  an  intent. 
Still  worse  the  accountant  and  her  witnesses  give  conflicting 
and  contradictory  testimony  as  to  what  the  declarations  really 
were.  But  if  there  were  no  questions  of  this  kind  in  the  case, 
and  if  an  intent  to  give,  and  a  direction  to  deliver,  had  been 
fully  proved  by  undisputed  testimony,  it  would  have  amounted 
to  nothing  under  the  authority  of  the  case  last  cited. 

In  Kidder  v.  Kidder,  88  Pa.  268,  the  decision  in  Campbell's 
Est.  was  approved  and  followed.  There  also  the  facts  were 
vastly  stronger  than  in  this  case.  The  plaintiflE  in  an  action  of 
assumpsit  held  a  promissory  note  for  $454  against  two  persons. 
He  executed  a  release  in  writing,  but  not  under  sea),  of  one  of 
the  defendants  from  all  liability  on  the  note.  The  court  below 
held  this  to  be  a  good  release  of  the  cause  of  action,  but  this  court 
reversed  the  judgment,  holding  that  the  release  not  being  under 
seal  was  without  consideration,  and  that  as  a  gift  it  could  not 
be  sustained  because  the  note  was  not  delivered  to  the  debtor. 
Thompson,  J.,  delivering  the  opinion  said,  "The  release  in 
question,  in  this  case,  is  without  a  seal  and  without  any  con- 
sideration expressed.  As  a  release  it  was  void.  It  was  nudum 
pactum,  and  should  have  been  so  held  by  the  court.  The 
defendant  in  error  feeling  the  force  of  the  want  of  considera- 
tion, as  a  dernier  resort,  has  endeavored  to  give  effect  to  the 
release,  as  a  gift  to  the  releasee  of  one  half  of  the  demand. 
But  this  is,  if  possible,  a  more  hopeless  undertaking  than  that 
of  supporting  the  release  without  a  consideration.  It  was  not 
an  executed  gift  even  if  the  instrument  would  bear  the  inter- 
pretation that  a  gift  was  intended,  because  the  instrument  to 
be  given  was  not  delivered.  If  then,  it  was  but  an  agreement 
to  give,  it  could  not  be  enforced  without  a  consideration,  any 
more  than  could  a  release.  On  this  point  the  case  In  re  Camp- 
bell's Est.,  7  Barr,  100,  need  only  be  cited."  Then  follows  the 
citation  already  quoted.  In  this  case  also  there  was  not  the 
least  question  as  to  the  intent  of  the  plaintiff  to  release  the 
cause  of  action.  It  was  expressed  in  writing,  and  signed  by 
the  plaintiff,  but  because  it  was  not  under  seal,  and  no  actual 
consideration  was  proved,  it  could  have  no  effect  as  a  release, 
and  could  have  none  as  a  gift  because  the  note  was  not  deliv- 
ered.    In  the  present  case  there  never  was  any  such  thing  as  a 
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release  of  the  mortgage,  and  of  course  there  never  was  any  consid- 
eration for  either  a  gift,  or  a  promise  to  give.  The  accountant 
had  borrowed  and  received  the  whole  f  1,500  from  the  testa- 
trix, had  given  a  mortgage  for  its  payment,  had  never  obtained 
any  kind  of  assignment  or  release,  and  had  never  received  the 
mortgage  from  the  owner.  Of  course  she  had  no  kind  of  title 
to  it.  In  the  case  of  Zimmerman  v.  Streeper  et  aL,  75  Pa.  147, 
the  facts  were,  that  Streeper  held  a  bond  against  Zimmerman  ; 
he  indorsed  on  it,  "  I  request  my  executors  to  give  this  bond 
to  Anna  for  her  great  Irindness  she  has  shown  to  me  and  her 
grandmother."  This  was  signed  and  sealed;  after  it,  was 
written,  "  this  is  not  to  interfere  with  what  I  will  to  her,  this 
she  is  to  have  beside  that."  Anna  was  a  granddaughter  of  the 
obligee  and  the  wife  of  the  obligor.  The  bond  was  not  deliv- 
ered to  Anna,  but  remained  in  the  obligee's  possession  with  his 
securities  until  his  death.  Held  that  the  bond  did  not  pass  to 
Anna.  The  indorsement  indicated  a  prospective  gift;  there 
being  no  deliveiy,  it  was  without  operation.  The  court  of 
common  pleas  delivered  a  very  elaborate  and  exhaustive  opinion, 
in  which  numerous  authorities  were  considered,  and  concluded  as 
follows :  "It is  clear  from  these  authorities  that  unless  there  be 
a  delivery  of  the  chose  in  action,  or  an  assignment  of  it  to  the 
donee,  the  gift  is  not  executed,  and  the  donee  acquires  no  right 
under  it."  This  court  aflirmed  the  judgment  in  a  short  per 
curiam  opinion,  approving  the  opinion  of  the  lower  court. 

It  is  not  necessary  to  extend  the  citations.  They  are  not 
controverted,  and  are  the  undoubted  law  of  the  commonwealth. 
The  appellee  cites  Livingood's  Appeal,  167  Pa.  191,  to  sustain 
the  contention  that  the  title  to  the  mortgage  passed  to  the 
accountant.  An  examination  of  that  case,  however,  shows  that 
the  facts  were  entirely  different.  There  the  decedent  in  his 
lifetime  directiHl  his  wife  to  deliver  to  his  brother  a  bond  and 
mortage  which  he  held  against  him.  The  wife  actually  did 
deliver  the  securities  to  the  brother,  who  took  them  into  his 
possession,  and  subsequently  returned  them  to  the  wife  of  the 
obligee  with  a  request  that  she  would  keep  them  for  him  until 
he  called  for  them,  which  she  agreed  to  do,  and  continued  to 
hold  them  for  the  obligor  as  his  bailee  or  agent  imtil  after  the 
death  of  the  obligee.  She  placed  them,  after  his  death,  in  a 
box  in  which  the  obligee  had  kept  other  securities,  and  they 
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remained  there  until  the  time  of  the  appraisement.  In  addi- 
tion to  this,  the  auditing  judge  found  as  a  fact  that  the  obligee 
had  forgiven  the  debts  evidenced  by  the  securities  in  question 
by  repeated  declarations  to  that  effect,  and  had  also  requested 
the  obligor,  who  was  his  brother,  and  attorney  at  law,  to  make 
oath  to  a  statement  as  required  by  act  of  assemby  relating  to 
taxes  of  mortgages  and  money  owing  bj'^  various  persons  to  the 
oUigee,  from  which  the  bond  and  mortgage  owing  by  the 
broUier  were  omitted,  and  at  the  bottom  of  which  was  the 
following :  "  The  judgment  of  seven  hundred  and  mortgage  of 
five  thousand  dollars  against  William  H.  Livingood  is  satisfied. 
Witness  my  hand  this  eleventh  day  of  April  A.  D.  1891. 
James  C.  Livingood.  Witness  present,  Catharine  A.  Livin- 
good." 

The  auditing  judge  further  found  "that  the  decedent  in- 
tended to  forgive,  and  actually  did  forgive,  the  debts  of  said 
William  H.  Livingood,"  mentioning  them,  and  "that  from  Feb- 
ruaiy  19,  1890,  or  veiy  soon  tliereafter,  until  after  the  death  of 
the  decedent,  the  securities  for  the  said  debt  were  in  the  pos- 
session of  the  said  William  H.  Livingood,  by  directions  of  the 
decedent."  He  further  found  as  follows:  "I  have  found  as 
facts,  the  intention  of  this  testator  to  forgive  these  debts,  and 
his  actual  delivery  to  the  accountant  of  the  securities  for  them, 
and  that  the  securities  were  in  the  possession  of  the  accountant 
at  the  decease  of  the  testator."  Upon  these  facts  it  was  ruled 
by  the  orphans'  court  and  affirmed  by  this  court,  that  there  had 
been  an  actual  delivery  of  the  securities  to  the  debtor,  who 
thereafter  held  them  in  his  possession  until  the  death  of  the 
obligee.  It  is  only  necessary  to  say  that  there  are  not  only  no 
such  facts  in  the  present  case,  but  that  the  actual  facts  are 
diametrically  opposite  to  these. 

The  case  of  Davidson  v.  Young,  167  Pa.  265,  is  also  cited 
for  the  appellee,  but  is  no  more  applicable  to  this  case  than 
the  last  one  cited.  It  was  an  issue  of  fact  to  determine  the 
validity  of  a  judgment  given  by  a  son  to  his  father,  where  it 
was  alleged  and  proved  that  at  the  time  the  judgment  was 
given  it  was  verbally  agreed  between  the  parties  that  the  judg- 
ment was  given  merely  to  secure  the  father's  support  in  case 
he  met  with  reverses,  and  that  no  portion  of  it  was  ever  to  be 
collected  unless  he  needed  it  for  that  purpose.     The  question 
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was  whether  the  bond  was  given  in  pursuance  of  a  contempo- 
raneous parol  agreement  that  it  was  only  to  be  used  if  needed 
for  the  father's  support  The  evidence  was  overwhehningly  to 
that  effect,  and  the  jury  so  found.  It  was  not  a  bond  given 
for  the  loan  of  money,  but  for  the  special  purpose  named.  Of 
course  there  are  no  such  facts  in  this  case,  and  the  authority 
cited  has  no  application.  In  the  view  that  we  take  of  this  case 
the  matters  discussed  in  the  paper-books  have  but  little  rele- 
vancy, and  are  not  essential  to  its  determination.  There  never 
was  any  title  in  the  accountant  to  this  mortgage,  and  she  must 
therefore  account  for  it.  Inasmuch  as  the  accountant  is  the 
sole  residuary  legatee  of  the  exceptant's  wife,  who  has  excluded 
him  in  his  old  age  from  any  share  of  her  estate,  it  is  not  a  mat- 
ter of  surprise  that  he  should  claim  what  the  law  gives  him, 
against  the  will ;  and  it  should  be  the  duty  of  the  courts  to  see 
that  he  is  not  to  be  "  conversationed,"  out  of  his  plain  statutory 
right,  by  the  uncertain,  conflicting,  contradictory,  vacillating 
utterances  of  his  wife.  The  assignments  of  error  are  sustained. 
The  decree  of  the  court  below  is  reversed  at  the  cost  of  the 
appellee,  and  the  record  is  remitted  with  instructions  to  sur- 
charge the  accountant  with  the  mortgage  in  question  and  inter- 
est thereon,  and  to  restate  the  account  and  make  distribution 
in  accordance  with  this  opinion. 
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Pauline  Auberle  v.  City  of  McKeesport,  Appellant.  [Igj 

Evidence —Opinion  of  wUnesstes, 

Where  mere  descriptive  language  is  inadequate  to  convey  to  the  jury 
the  precise  facts  or  their  bearing  on  the  issue,  the  description  by  the  wit- 
ness must  of  necessity  be  allowed  to  be  supplemented  by  his  opinion,  in  i 
order  to  put  the  jury  in  position  to  finally  determine  the  facts ;  but  where 
the  circumstances  can  be  fully  and  adequately  descnbed  to  the  jury,  and 
are  such  that  their  beiunng  on  the  issue  can  be  estimated  by  all  men  with- 
out special  knowledge  or  training,  opinions  of  witnesses,  expert  or  other, 
are  not  admissible. 

Negligence— Bridge — Guard  rail. 

In  an  action  against  a  city  to  recover  damages  for  personal  injuries 
caused  by  falling  over  a  side  of  a  bridge  which  was  without  a  guard  rail, 
it  appeared  that  the  bridge  was  in  a  rural  district,  that  it  was  the  full  width 
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of  the  road,  thirty-three  feet,  seventeen  feet  in  length,  and  five  feet  above 
the  bed  of  the  stream  which  it  crossed.  The  only  complaint  made  of  the 
bridge  was  the  absence  of  a  guard  rail.  Held,  (1)  that  there  was  not  suffi- 
cient evidence  of  negligence  on  the  part  of  the  city  to  submit  to  the  jury ; 
(2)  that  as  the  situation  was  capable  of  full  and  exact  desciiplion  the  opin- 
ions of  witnesses  as  to  whether  a  guard  i*ail  made  the  bridge  dangeraus 
for  oi*dinary  travel  were  inadmissible. 

Negligence-^CofUribtUory  negligence — B)^ge—Quard  rail. 
In  an  action  against  a  city  to  recover  damages  for  personal  injuries 
caused  by  falling  over  the  side  of  a  bridge  which  was  without  a  guard  rail, 
it  appeared  that  the  plaintiff  started  out  about  nine  o^dock  at  night  with- 
out a  lantern  to  hunt  her  cow.  She  proceeded  over  a  rough  road  across 
farm  lands,  found  her  cow  and  in  driving  it  home  came  to  the  bridge.  The 
plaintiff  had  lived  for  many  years  within  eight  hundred  feet  of  the  bridge 
and  was  familiar  with  the  locality.  The  night  w:is  moonless  but  there 
were  electric  lights  in  the  neighborhood.  Plaintiff  testified  that  she  saw  a 
big  man  two  or  three  hundred  feet  ahead  of  her,  and  that  her  cow  turned 
sideways,  and  she  also  stepped  sideways,  and  fell  over  the  side  of  the 
bridge.  The  bridge  was  the  full  width  of  the  road  way,  thirty-three  feet, 
and  was  seventeen  feet  in  length  and  five  feet  above  the  bed  of  the  run 
which  it  crossed.  Eeld,  that  the  evidence  was  sufficient  for  the  court  to 
say  as  a  matter  of  law  that  the  plaintiff  was  negligent,  and  a  juiy  will  not 
be  permitted  to  say  that  she  was  exercising  oixlinary  care. 

Argued  Oct.  28,  1896.  Appeal,  No.  46,  Oct.  T.,  1896,  by 
defendant,  from  judgment  of  C.  P.  No.  2,  Allegheny  Co., 
Jan.  T.,  1894,  No.  96,  on  verdict  for  plaintiff.  Before  Ster- 
RETT,  C.  J.,  Green,  Williams,  McCollum,  Mitchell,  Deak 
and  Fell,  JJ.    Reversed. 

Trespass  for  personal  injuries.     Before  Ewing,  P.  J. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

At  the  trial  James  Stratton  was  asked  this  question : 

"Q.  State  whether,  in  view  of  the  examination  that  you 
made  of  the  bridge  on  the  day  after  the  accident  and  since 
that  time  before  the  guard  rails  were  put  up,  as  you  say,  in 
view  of  your  knowledge  of  the  locality  in  the  last  forty  years, 
whether,  in  your  opinion,  the  bridge  was  dangerous  or  other- 
wise." 

By  the  Court :  Since  ruling  on  the  objection  to  a  similar  ques- 
tion asked  Mr.  Corry,  court  has  been  shown  the  case  of  McNer- 
ney  v.  The  City  of  Reading,  160  Pa.  611.  The  ruling  in  that 
case  seems  to  cover  the  question,  and  although  it  is  in  my  judg- 
ment directly  in  the  teeth  of  the  principles  laid  down  for  the 
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goveminent  of  the  court  admitting  the  opinion  of  witnesses  in 
other  cases,  nevertheless  it  rules  tibis  case,  and  in  this  case  the 
witness  has  shown  much  more  to  entitle  him  to  give  an  opinion 
than  in  the  other.  The  objection  is  overruled  and  bill  sealed 
for  defendant 

And  the  ruling  in  relation  to  the  exclusion  of  the  question 
to  Mr.  Cony  is  withdrawn,  and  the  exception  in  that  case  is 
overruled,  and  the  plaintiff  will  be  allowed  to  ask  the  question. 

Objection  and  bill  sealed  for  defendant. 

Captain  Corry  having  been  recalled,  testified : 

^^Q.  Captain,  having  stated  that  you  made  an  examination 
of  the  bridge  the  next  morning  after  the  accident,  that  you 
have  seen  it  different  times  since  then,  state,  in  your  judgment, 
as  to  whether  that  bridge,  at  the  time  of  the  accident,  was  or 
was  not  a  safe  place  for  persons  passing  over  it  A.  I  would 
not  regard  that  as  a  safe  bridge  at  night  in  the  absence  of  hand 
rails."  [1] 

The  court  submitted  the  question  of  plaintiff's  contributory 
negligence  to  the  jury. 

Verdict  and  judgment  for  plaintiff  for  $2,500.  Defendant 
appealed. 

Urrors  asngned  were  (1)  ruling  on  evidence,  quoting  the 
bill  of  exceptions;  (2)  in  submitting  the  question  of  plain- 
tiff's contributory  negligence  to  the  jury. 

W.  B.  Rodgers^  with  him  T.  (7.  JoneSy  for  appellant,  cited  as 
to  the  admission  of  the  opinion  of  witnesses :  Graham  v.  R.  R., 
139  Pa.  149 ;  Kraut  v.  R.  W.  Co.,  160  Pa.  827 ;  Dooner  v. 
Canal  Co.,  164  Pa.  33. 

Cited  as  to  contributory  negligence :  Monongahela  v.  Fischer, 
111  Pa.  9. 

J.  3f.  Stoner^  with  him  F.  R.  Gnffey^  for  appellee,  cited  as  to 
the  opinion  of  witnesses  :  Beatty  v.  Gilmore,  16  Pa.  463 ;  Phila. 
&  Reading  R.  R.  v.  Ervin,  89  Pa.  71 ;  Graham  v.  Pa.  Co.,  139 
Pa.  149;  McNemey  v.  Reading,  150  Pa.  611;  Kraut  v.  Ry., 
160  Pa.  827 ;  Kitchen  v.  Union  Township,  171  Pa.  146. 

Opinion  by  Mb.  Justice  Mitchell,  January  4, 1897: 
The  learned  judge,  manifestly  against  his  own  judgment, 
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admitted  the  opinions  of  witnesses  that  the  bridge  where  the 
accident  took  place  was  dangerous.  The  facts  were  not  in  dis- 
pute on  this  point ;  the  bridge  was  the  full  width  of  the  road 
way,  thirty-three  feet ;  it  was  only  from  fifteen  to  eighteen  feet 
long,  and  four  or  five  feet  above  the  bed  of  the  run.  The  situa- 
tion was  capable  of  full  and  exact  description,  and  whether  the 
absence  of  a  guard  rail  under  such  circumstances  made  the 
bridge  dangerous  for  ordinary  travel  was  a  matter  on  which 
every  juror  was  as  competent  to  form  a  sound  individual  judg- 
ment as  any  of  the  witnesses.  The  admission  of  opinions  of  the 
latter  was  therefore  error. 

The  rule  on  this  subject  is  that  where  mere  descriptive  lan- 
guage is  inadequate  to  convey  to  the  jury  the  precise  facts  or 
their  bearing  on  the  issue,  the  description  by  the  witness  must 
of  necessity  be  allowed  to  be  supplemented  by  his  opinion,  in 
order  to  put  the  jury  in  position  to  make  the  final  decision  of 
the  fact.  But  where  the  circumstances  can  be  fully  and  ade- 
quately described  to  the  jury,  and  are  such  that  their  bearing  on 
the  issue  can  be  estimated  by  all  men,  without  special  knowl- 
edge or  training,  opinions  of  witnesses,  expert  or  other,  are  not 
admissible.  The  rule  in  this  form  was  settled  by  Graham  v. 
Penn.  Co.,  139  Pa.  149,  and  has  not  been  departed  from. 
Whether  its  application  to  existing  facts  in  subsequent  cases 
has  always  been  correct,  is  a  matter  on  which  opinions  may 
naturally  differ,  because  as  was  said  in  that  case  quoting  Chief 
Justice  Shaw  in  N.  E.  Glass  Co.  v.  Lovell,  7  Cush.  821,  **  there 
is  extreme  difficulty  in  laying  down  any  rule  precise  enough  for 
practical  applicati()n,  and  the  only  proper  course  is  to  keep  the 
principle  steadily  in  view,  and  apply  it  according  to  the  circum- 
stances of  each  case." 

The  learned  judge  below  considered  the  principle  as  modified 
by  some  of  the  later  cases,  and  therefore,  as  already  said,  against 
his  own  opinion,  admitted  the  evidence.  In  so  doing  however 
he  gave  the  cases  too  broad  an  effect.  They  were  not  intended 
to  introduce  any  modification  of  the  rule  in  Graham  v.  Penn. 
Co.  In  McNemey  v.  Reading  City,  150  Pa.  611,  the  case 
principally  relied  on  at  the  trial,  the  objection  made  was  not  to 
the  nature  of  the  evidence  but  to  the  qualifications  of  the  wit- 
ness as  an  expei*t.  Our  Brother  McCollum  after  referring  to 
this  fact,  cited  Graham  v.  Penn.  Co.,  and  quoted  as  applicable 
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to  the  case  in  hand,  what  is  there  said  of  Beatty  y.  Gilmore,  16 
Pa.  463,  that  it  was  '^  not  clear  that  the  mere  description  of  the 
place  would  convey  to  the  jury  an  adequate  idea  of  it  with 
reference  to  the  danger."  Whether  the  application  of  the  rule 
in  McNemey  v.  Reading  was  sound,  or  whether  tJie  letter  of 
the  ruling  in  Beatty  v.  Gilmore  was  not  followed  rather  than 
the  principle  of  Graham  v.  Penn.  Co.,  may  admit  of  serious 
question.  The  case  is  on,  if  not  across  the  border  line,  but  it 
was  not  intended  to  make  any  departure  from  the  settled  rule. 

In  the  other  case  referred  to  by  the  learned  court  below, 
Kraut  V.  R.  W.  Co.,  160  Pa.  827,  the  point  was  not  discussed 
in  the  opinion,  and  the  condition  of  the  street  upon  which  the 
witness's  opinion  was  given,  whether  there  was  a  hole,  or  only 
loose  cobble  stones,  or  both,  was  in  dispute  and  left  by  the  evi- 
dence very  uncertain.  So  in  Kitchen  v.  Union  Township,  171 
Pa.  145,  tiie  circumstances  were  unusual  and  complicated,  and 
were  thought  to  bring  the  case  within  the  rule  admitting  the 
witness's  opinion,  but  no  departure  from  the  rule  itself  was 
intended  or  indicated.  On  the  other  hand,  in  Dooner  v.  Canal 
Co.,  164  Pa.  17,  it  was  held  that  whether  the  absence  of  a  bar  or 
**  grab-iron  "  on  a  freight  car  made  it  defective  was  a  matter  for 
the  judgment  of  a  man  of  ordinary  intelligence  and  observa- 
tion, and  not  therefore  for  a  witness's  opinion,  citing  and  affirm- 
ing the  rule  in  Graham  v.  Penn.  Co. 

There  remains  the  serious  question  of  negligence  on  the  part 
of  defendant  and  of  plaintiff.  The  bridge  in  question  was  not 
in  the  built-up  portion  of  the  borough,  but  in  a  rural  district 
close  to  the  township  line.  It  was  the  full  widtJi  of  the  road 
thirty-three  feet,  seventeen  feet  in  length  by  the  city  surveyor's 
measurement,  and  five  feet  above  the  bottom  of  the  run.  The 
only  complaint  made  of  it  is  the  absence  of  a  hand  rail,  or  guard 
on  the  outside.  As  said  by  the  learned  judge  below,  it  is  diffi- 
cult to  see  how  any  sober  person  exercising  reasonable  care 
would  be  likely  to  walk  off  such  a  bridge.  Under  such  cir- 
cumstances there  was  no  sufficient  evidence  of  negligence  on 
the  part  of  the  borough  to  submit  to  the  jury.  It  is  a  much 
weaker  case  than  Monongahela  City  v.  Fischer,  111  Pa.  9. 

The  plaintiff  was  clearly  guilty  of  contributory  negligence. 
About  9  o'clock  at  night  she  started  out  without  a  lantern  to 
hunt  her  cow  which  had  broken  loose  and  got  away.    She  pro- 
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ceeded  over  rough  roads,  and  through  an  unfenced  alley  across 
farm  lands,  found  her  cow,  and  in  driving  it  home,  came  to  this 
bridge.  She  testified  that  she  was  not  acquainted  with  it  since 
the  rebuilding,  some  months  or  a  year  before,  a  statement  as 
the  learned  judge  says,  not  only  inherently  improbable,  but 
negatived  by  the  positive  testimony  of  other  witnesses  who  had 
seen  her  cross  it.  But  assuming  it  to  be  true,  she  had  lived 
bince  1861  within  eight  hundred  feet  of  the  place,  and  the  tes- 
timony is  undisputed  that  the  two  previous  bridges  at  that 
point  had  been  only  about  half  the  width  of  the  roadway.  She 
had  therefore  a  long  acquaintance  with  the  locality  when  it  was 
less  safe  than  at  the  time  of  this  occurrence.  It  was  a  moon- 
less night,  but  could  not  have  been  very  dark,  as  she  was  able 
to  follow  and  find  the  cow,  and  no  witness  on  either  side  indi- 
cates any  difficulty  in  seeing  a  reasonable  distance.  There  were 
electric  lights  belonging  to  the  passenger  railway  in  the  neigh- 
borhood, but  the  exact  position  and  effect  of  them  were  dis- 
.  puted.  Coming  now  to  the  moment  of  the  accident  the  plaintiff, 
who  was  the  only  witness,  testified  that  she  saw  a  big  man  com- 
ing, and  the  cow,  then  about  one  hundred  feet  ahead,  '^  walk 
.  sideways.  I  noticed  a  cow  with  her  bell  walking  sideways  to 
the  left,  and  so  I  thought,  Oh,  well,  I  am  not  going  to  walk 
on  top  of  this  man,  and  I  walked  sidewajrs  too,  and  the  first 
thing  I  knowed  my  foot  had  no  hold  and  I  fell,"  and  on  cross- 
examination,  she  said  that  she  stepped  aside  to  avoid  ^*  walking 
on  top  of  the  man  "  while  he  was  still  between  two  and  three 
hundred  feet  away.  Thus  with  light  enough  to  see  a  man  at 
that  distance,  and  to  notice  the  action  of  the  cow  in  turning 
aside,  she,  that  far  in  advance  of  meeting  the  man,  and  without 
looking  where  she  was  going,  stepped  clear  out  of  the  roadway 
of  thirty-three  feet  and  over  the  side  of  the  bridge.  It  is  impos- 
sible to  permit  a  jury  to  say  that  that  was  exercising  reasonable 
care. 

Judgment  reversed. 
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Cassel  (Joorin  v.  The  Allegheny  Traction  Company, 
Appellant,  and  The  Pittsburgh  &  Birmingham  Trac- 
tion Co. 

Ntgligeiicer— Street  railways— Collision— Contributory  negligence— Joint 
tortfeasors. 

In  an  action  by  a  passenger  against  two  street  milway  companies  to 
recover  damages  for  a  broken  arm,  the  evidence  was  conflicting  as  to 
whether  or  not  the  plaintiff  sat  with  his  arm  projecting  from  an  open  win- 
dow. The  plaintiff  was  riding  in  a  car  of  one  of  tlie  defendants  when  it 
collided  with  a  car  of  the  other  defendant.  The  resj>ective  cars  approached 
each  other  on  a  wide,  level  and  well  lighteii  street,  and  in  full  view  of 
each  other,  and  collided  at  a  crossing.  There  was  no  distinct  agreement 
or  arrangement  between  the  two  companies  as  to  the  right  of  way  at  the 
crossing.  Each  of  the  companies  introduced  evidence  to  the  effect  that 
the  accident  was  caused  by  the  negligence  of  the  motorman  of  the  other 
company.  Held^  that  the  question  of  the  negligence  of  the  two  compa- 
nies and  of  the  contributory  negligence  of  the  plaintiff  was  for  the  jury. 

Argued  Oct.  28, 1896.  Appeal,  No.  60,  Oct  T.,  1896,  by 
defendant,  Allegheny  Traction  Co.,  from  judgment  of  C.  P., 
No.  3,  Allegheny  Co.,  Feb.  T.,  1895,  on  verdict  for  plaintiff. 
Before  Steerett,  C.  J.,  Wblliams,  McCollum,  Mitchell, 
Dean  and  Fell,  JJ.    Affirmed. 

Trespass  for  personal  injuries.    Before  McClung,  J. 

At  the  trial  it  appeared  that  plaintiff  was  injured  on  the  even- 
ing of  September  8, 1893,  while  riding  as  a  passenger  in  a  car 
of  the  Allegheny  Traction  Company  in  Pittsburg.  The  car  in 
which  the  plaintiff  was  riding  came  in  collision  with  a  car  of 
the  Pittsburg  &  Birmingham  Traction  Company,  and  plain- 
tiff was  injured. 

The  tracks  of  the  defendant  companies  are  parallel  with  each 
other  on  Liberty  street  east  of  SmithjBeld  street,  the  tracks  of 
one  company  straddling  those  of  the  other  on  Liberty  street 
from  the  crossing  at  Smithfield  street  to  another  crossing  at 
the  head  of  Eleventh  street.  At  Smithfield  street  the  tracks 
of  the  Pittsburg  &  Birmingham  Traction  Company  cross  the 
tracks  of  the  Allegheny  Traction  Company  at  an  obtuse  angle, 
the  tracks  of  the  Allegheny  Traction  Company  continuing 
westwardly  down  Libeiiy  street  and  the  tracks  of  the  Pitts- 
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burg  &  Birmingham  Traction  Company  running  in  a  southwest- 
erly direction  along  Smithfield  street.  It  was  at  the  crossing 
at  Smithfield  and  Liberty  streets  that  the  collision  took  place 
between  the  cars  of  the  defendant  traction  companies,  in  which 
the  plaintiff  was  injured. 

At  the  crossing  at  Smithfield  and  Liberty  streets  there  was 
no  distinct  arrangement  between  the  companies  for  crossing, 
but  the  employees  appeared  to  take  it  for  granted  that  the  car 
of  either  traction  company  arriving  there  first  had  the  right  of 
way,  and  was  entitled  to  cross  ahead  of  the  car  of  the  other 
traction  company  arriving  at  the  crossing  subsequently  to  itself. 

The  defendants  introduced  evidence  to  show  that  at  the  time 
of  the  accident  plaintiff  was  sitting  with  his  elbow  projecting 
from  an  open  window.  Plaintiff  testified  that  his  arm  was 
broken  when  he  was  thrown  upon  the  floor  of  the  car  by  the 
collision. 

The  court  charged  in  part  as  follows : 

It  will,  perhaps,  be  most  convenient,  and  contribute  to  clear- 
ness, in  considering  this  case,  to  first  take  up  the  question  of 
the  plaintiffs  own  negligence,  because  if  that  is  determined 
against  him,  then  he  cannot  recover,  without  regard  to  whether 
both  or  either  of  these  defendant  companies  were  negligent. 
As  I  have  said,  it  is  conceded  that  the  accident  happened.  The 
negligence  which  is  alleged  against  him  is  that  of  |tutting  his 
arm  out  of  the  window.  It  is  well  settled  law  in  Pennsylvania 
that  if  a  passenger  upon  a  railway  car,  or  upon  a  street  car, 
projects  his  arm  from  the  window,  and  that  arm  is  injured,  or 
injury  results  from  that  projection,  that  he  cannot  recover; 
that  is  negligence  of  itself.  So  that  if  you  are  satisfied  that 
this  plaintiff  put  his  elbow  out  of  that  window,  then  that  would 
be  an  end  of  this  case.  He  alleges  that  while  he  had  it  upon 
the  ledge  of  the  window,  that  it  was  inside  of  the  sash,  which 
was  dropped  down,  but  which  projected  a  few  inches  above  the 
ledge  or  sill  of  the  window.  The  defendant  companies  allege 
that  he  had  that  arm  out  of  the  window;  and  just  here  centers 
the  question  as  to  his  negligence.  If  you  find  that  he  had  that 
arm  out  of  the  window,  if  he  had  it  over  that  sash  as  it  pro- 
jected above,  and  not  in  the  position  that  he  says  he  had  it,  then 
that  is  an  end  of  his  case ;  he  cannot  recover. 
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The  defendant  companies  allege  that  it  is  shown  by  the  testi- 
mony in  this  case  that  that  is  the  fact.  They  say,  in  the  first 
place,  that  they  have  the  testimony  of  the  driver  to  the  effect 
that  he  had  his  arm  up  on  the  window — he  does  not  pretend 
to  say  how  far  out  it  was.  The  motorman  of  the  other  car  says 
it  was  actually  out  of  the  window ;  that  he  saw  it  there,  and 
called  to  him  to  take  it  in.  They  also  have  the  testimony  of 
one  witness,  Dr.  Herron,  the  only  physician  who  saw  the  injury 
about  that  time,  to  the  effect  that  the  injury  was  most  likely 
caused  in  that  way ;  that  it  could  not  well  have  been  caused  by 
the  fall  upon  the  floor,  which  the  plaintiff  says  was  the  cause 
of  it.  And,  in  addition  to  that,  they  allege  that  he  stated  on 
the  morning  after  the  accident  or  very  shoiiily  after  the  acci- 
dent that  he  had  his  arm  out  of  the  window.  On  the  other 
hand,  the  plaintiff  says  that  he  had  it  inside,  and  that  the  jar 
threw  him  from  his  seat,  and  that  it  was  the  fall  upon  the  floor 
of  the  car  that  broke  his  arm.  It  is  quite  improbable  that  he 
would  be  able  to  tell  with  accuracy  as  to  when  his  arm  was 
broken,  the  accident  occurring  suddenly  and  hurting  him,  it 
would  puzzle  any  one  to  tell  when  it  was  broken.  He  ought 
to  know  whether  he  had  his  arm  outside  of  the  window  or  not; 
and  if  he  had  not,  then  that  proof  of  negligence  on  his  part 
falls. 

As  I  have  said,  if  you  find  this  question  against  him,  and 
that  he  had  his  arm  projecting  from  the  window,  the  law  says 
that  is  negligence  on  his  part,  and  there  can  be  no  recovery. 
If  you  go  beyond  that,  if  you  determine  that  he  was  not  guilty 
of  negligence,  and  that  he  had  his  arm  inside  of  that  window, 
and  was  not  guilty  of  any  other  negligence  which  contributed 
to  the  accident,  then  you  come  to  the  question  as  to  whether  or 
not  either  of  the  defendant  companies,  or  both  of  them,  were 
guilty  of  negligence.  And  just  here  I  should  explain  that  in 
this  case  you  may  find  for  the  plaintiff  as  against  one  of  them 
and  in  favor  of  the  other,  or  as  against  both.  If  you  find 
against  both  of  them  you  simply  assess  the  damages  as  against 
them,  and  find  as  in  the  ordinary  way.  If  you  find  that  one  is 
negligent  and  responsible,  and  the  other  is  not,  you  find  for  the 
one  who  is  not  negligent,  but  find  for  the  plaintiff  as  against  the 
other  company.  In  this  case  the  one  company,  the  Allegheny 
Traction  Company,  was  carrying  the  plaintiff  as  a  passenger; 
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the  other  company's  car  was  crossing  the  track  of  the  Alle- 
gheny Traction  Company.  It  was  the  duty  of  the  Allegheny 
Traction  Company  to  use  due  care  in  protecting  that  passenger 
from  collision  at  that  crossing,  or  from  any  other  danger.  The 
other  company  owed  a  duty  to  any  person  making  that  crossing 
to  use  due  care  not  to  injure  them.  It  owed  that  duty  to  any 
one,  whether  crossing  in  the  car  of  another  company,  or  cross- 
ing in  his  own  vehicle,  or  crossing  on  foot;  and  if  it  violated 
that  duty  then  it  would  be  guilty  of  negligence,  and  be  respon- 
sible for  the  results  immediately  ensuing. 

The  defense  of  the  two  companies  differ  outside  of  the 
question  of  the  negligence  of  plaintiff — they  themselves  are 
practically  at  swords*  points,  the  one  attempting  to  shift  the  re- 
sponsibility upon  the  other,  if  there  was  negligence.  We  have 
been  asked  to  take  the  case  of  each  one  from  you,  but  we  sub- 
mit both  to  you,  with  the  belief  that  there  is  evidence  from 
which  you  might  find  negligence  on  the  part  of  each  of  them, 
without  saying,  of  course,  that  you  should  so  find.  We  simply 
leave  the  question  to  you,  and  decline  to  take  it  from  you. 

[It  seems  that  there  is  no  distinct  arrangement  as  between 
these  parties  as  to  how  they  should  cross  at  this  crossing.  They 
simply  took  the  common  sense  view  of  it,  that  the  one  that  came 
first  should  have  the  right  of  way,  and  should  go  across.  It  is 
admitted  that  the  Allegheny  Traction  car  was  there  first,  and 
would  have  a  right  to  cross.  It  is,  however,  claimed  that  it 
stopped  there  so  long  as  to  lead  the  other  company  to  believe 
it  was  going  to  wait  for  it,  and  thus  to  induce  the  motorman 
of  the  other  company  not  to  stop,  but  to  run  on  towards  the 
crossing,  and  when  he  got  to  a  point  too  near  for  him  to  stop 
and  avoid  the  collision,  he  started  across.  You  will  recollect 
that  the  driver  of  the  Allegheny  car  said  that  the  other  car 
was  coming  down  there  pretty  rapidly;  he  said  it  was  fifty 
yards  away.  But  the  motoiman  of  the  Birmingham  Traction 
Company  sajrs  that  when  he  started  across  he  was  only  from 
seventy-five  to  one  hundred  feet  away,  and  it  is  claimed  from 
these  facts  by  the  plaintiff  that  the  Allegheny  Company's  driver 
misled  the  motorman  upon  the  other  car,  and  thus  at  least  con- 
tributed by  his  negligence  to  the  accident.  On  the  other  hand, 
the  Allegheny  Company  claims  that  the  fault  was  entirely  that 
of  the  Pittsburg  &  Birmingham  Traction  Company.    It  is  ad- 
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nutted  that  the  motorman  of  the  Pittsburg  and  Birmingham 
Traction  Company  saw  this  other  car  standing  there,  and  he 
admits  that  he  knew  that  it  being  there  first  had  the  right  to 
cross  first ;  that  he  saw  it  when  he  was,  perhaps,  a  hundred 
yards  away.  Ought  he  to  have  gotten  his  car  under  such  con- 
trol that  he  could  have  stopped  and  have  avoided  a  collision  if 
he  proceeded  to  cross ;  ought  he  to  have  expected  the  car  to 
cross ;  ought  he  to  have  it  under  such  control,  even  when  he 
attempted  to  cross,  when  he  was  within  seventy-five  or  one 
hundred  feet  of  the  crossing ;  ought  he  to  have  taken  into  ac- 
count the  slippery  condition  of  the  track?  He  says  the  street 
had  been  swept  and  sprinkled  and  the  track  was  wet  It  does 
not  appear  that  that  sprinkUng  was  at  that  point  alone,  for  it 
was  probably  a  general  sprinkling,  and  the  street  was  wet  for 
some  distance  up,  and  it  is  claimed  he  ought  to  have  had  con- 
trol of  his  car,  or  have  it  under  such  control  that  he  could  have 
avoided  this  collision,  even  if  the  track  was  slippery.]  [S] 

The  Allegheny  Traction  Company's  points  and  answers  there- 
to among  others  were  as  follows : 

2.  There  is  no  sufficient  evidence  in  the  case  of  negligence 
on  the  part  of  the  Allegheny  Traction  Company  which  would 
warrant  a  verdict  against  it  in  favor  of  the  plaintiff.  An- 
swer :  This  is  refused.  [1] 

3.  Under  all  the  evidence  of  the  case  the  verdict  as  to  the 
Allegheny  Traction  Company  should  be  for  the  defendant, 
Ariswer:  This  is  refused.  [2] 

Verdict  and  judgment  for  plaintiff  for  #2,250  as  against  botii 
defendants.    The  Allegheny  Traction  Company  appealed. 

Error$  <i%9igned  were  (1-3)  above  instructions,  quoting  them, 

A.  M.  Keeper^  for  Allegheny  Traction  Company, — The  facts 
in  the  case,  established  by  uncontradicted  evidence,  show,  as  a 
matter  of  law,  that  the  Allegheny  Traction  Company  was  guilty 
of  no  negligence  which  caused  the  accident  to  the  plaintiff : 
Philpott  V,  R.  R.  Co,,  176  Pa,  670 ;  Steinbrunner  v,  Ry,  Co., 
146  Pa.  604. 

Jo%ejih  Stadtfeld^  for  appellee. — ^Where  a  passenger  is  injured 
by  an  accident  from  a  collision,  or  a  defect  in  the  machinery  or 
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roadway,  he  is  required  in  the  first  place  to  prove  no  more  than 
the  fact  of  the  accident  and  the  extent  of  the  injury ;  a  prima 
facie  case  is  thus  made  oat  and  the  onus  is  cast  upon  the  car- 
rier to  disprove  negligence :  Laing  v.  Colder,  8  Pa.  482 ;  Sulli- 
van V.  R.  R.,  80  Pa.  239 ;  Phila.  &  R.  R.  v.  Anderson,  94  Pa. 
351 ;  Spear  v.  P.,  W.  &  B.  R.  R.,  119  Pa.  61. 

Negligence  is  always  a  question  for  the  jury  where  there  is  a 
conflict  of  testimony,  or  for  any  cause  there  is  a  reasonable 
doubt  as  to  the  facts  or  as  to  the  inferences  to  be  drawn  from 
them:  D.,  L.  &  W.  R.  R.  v.  Jones,  128  Pa.  308;  Smith  v.  B. 
&  O.  R.  R.,  168  Pa.  82 ;  Howett  v.  P.,  W.  &  B.  R.  R.,  166  Pa. 
607. 

The  question  whether  plaintiff  was  guilty  of  contributory 
negligence,  unless  disclosed  by  plaintiff's  own  testimony,  must 
be  inferred  from  all  the  facts  disclosed  by  the  testimony,  and 
such  inferences  of  fact  are  for  the  jury  and  not  for  the  court : 
Merriman  v.  PhilLpsburg  Boro.,  158  Pa.  78 ;  Ely  v.  R.  R.,  158 
Pa.  233 ;  Baker  v.  Nat.  Gas  Co.,  157  Pa.  593. 

Opinion  by  Mr.  Chibp  Justice  Sterrbtt,  January  4, 1897  : 
This  action  of  trespass  by  a  passenger  on  an  Allegheny  Trac- 
tion Company's  car  was  brought  against  that  company  and  the 
Pittsburg  &  Birmingham  Traction  Company  to  recover  dam- 
ages for  personal  injuries  resulting  from  the  collision  of  a  car  of 
one  of  the  companies  with  a  car  of  the  other  company,  occasioned 
by  the  conjoint  negligence  of  said  companies. 

The  time,  place  and  circumstances  of  the  collision,  without 
more,  are  strongly  presumptive  of  the  gross  negligence  of  one, 
if  not  both,  of  the  defendant  companies.  Their  respective  cars 
were  approaching  each  other,  on  a  wide,  level  and  well  lighted 
street,  and  in  full  view  of  each  other,  and  yet  they  collided  at 
the  crossing.  As  is  quite  natural  in  such  cases,  each  of  the 
alleged  wrong-doers,  in  endeavoring  to  exculpate  itself,  was  not 
unwilling  to  make  it  appear  that  the  other  alone  was  the  culpa- 
ble party,  while  both  endeavored  to  show  that  plaintiff  himself 
was  guilty  of  contributory  negligence  that  would  bar  a  recovery 
against  either.  On  the  other  hand  the  plaintiff  was  endeavor- 
ing to  successfully  bear  the  burden  he  had  assumed  of  proving 
that  the  collision  was  the  direct  result  of  the  conjoint  negligence 
of  the  defendant  companies.    The  trend  of  such  trilateral  con- 
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troveisies  is  generally  towards  the  fuller  development  of  the 
facts. 

Without  undertaking  to  review  the  testimony,  or  even  to 
refer  specially  to  its  more  salient  points,  it  is  sufficient  to  say 
that  a  careful  consideration  of  it  has  satisfied  us  that  it  pre- 
sented questions  of  fact,  relating  to  the  negligence  of  each 
defendant,  and  also  to  the  alleged  contributory  negligence  of 
the  plaintiff  himself,  which  the  jury  alone  could  legally  deter- 
mine. The  testimony  was  all  for  them  and  not  for  the  court ; 
and  it  was  submitted  in  a  fair  and  impartial  charge  in  which  we 
find  no  substantial  error.  There  is  nothing  in  either  of  the 
three  specifications  that  requires  further  notice. 

Judgment  affirmed. 


Cassel  Goorin  v.  The  Allegheny  Traction  Company,  and 
Pittsburg  &  Birmingham  Traction  Co.,  Appellant. 

Argued  Oct  28,  1896.  Appeal,  No.  62,  Oct.  T.,  1896,  by 
defendant,  Pittsburg  &  Birmingham  Traction  Company,  from 
judgment  of  C.  P.  No.  3,  Allegheny  Co.,  Feb.  T.,  1895,  on  ver- 
dict for  plaintiff.  Before  Stebeett,  C.  J.,  Green,  Williams, 
McCoLLUM,  Mitchell,  Dean  and  Fell,  J  J.    Affirmed. 

Trespass  for  personal  injuries. 

The  facts  appear  by  the  preceding  case. 

A.  W.  Duff^  for  Pittsburg  &  Birmingham  Traction  Co.,  cited 
Pitts.  &  Conn.  R.  R.  v.  McClurg,  56  Pa.  294;  Herstme  v. 
Lehigh  R.  R.,  151  Pa.  255 ;  Holden  v.  P.  R.  R.,  169  Pa.  16 ; 
Dean  v.  P.  R.  R.,  129  Pa.  521 ;  Bunting  v.  Hogsett,  139  Pa. 
876. 

Jo$eph  Stadtfeldy  for  appellee. 

Opinion  by  Mb.  Chief  Justice  Stberett,  January  4, 1897 : 
This  case  was  argued  with  Goorin  v.  The  Allegheny  Trac- 
tion Co.,  Appellant,  and  the  Pittsburg  &  Birmingham  Traction 
Co.,  No.  60,  Oct  T.,  1896,  ante,  827,  in  which  an  opinion  has 
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just  been  filed.  Both  appeals  are  from  the  same  judgment  and 
involve  substantially  the  same  questions.  For  reasons  given 
in  the  opinion  referred  to,  we  think  the  judgment  should  not 
be  disturbed.  There  is  nothing  in  either  of  the  specifications 
that  calls  for  further  comment. 
Judgment  affirmed. 


Ella  E.  Seeley,  appellant,  v.  Citizens  Traction  Company. 

Negligence — Release  of  damages. 

Where  a  woman,  for  a  valuable  consideration,  executes  to  a  railroad 
company  a  i*elease  of  damages  for  personal  injuries,  after  discussing  its 
terms,  and  after  having  had  an  opportunity  to  consult  her  friends,  and 
without  fraud  upon  the  part  of  the  company,  and  where  it  appears  that 
she  is  a  woman  of  intelligence  and  fair  education,  she  will  be  concluded 
by  it,  although  her  injuries  turn  out  to  be  of  a  more  serious  character  than 
she  supposed  them  to  be  at  the  time  she  signed  the  release. 

Argued  Oct.  28,  1896.  Appeal,  No.  61,  Oct.  T.,  1896,  by 
plaintiff,  from  judgment  of  C.  P.  No.  3,  Allegheny  Co.,  Feb. 
Term,  1896,  No.  680,  on  verdict  for  defendant.  Before  Steb- 
BETT,  C.  J.,  Williams,  McCollum,  Mttchbll,  Dean  and 
Fell,  J  J.    AflBrmed. 

Trespass  for  personal  injuries.    Before  McClunq,  J. 

At  the  trial  it  appeared  that  on  October  27, 1892,  the  plain- 
tiff, a  young  unmarried  woman,  was  injured  while  a  passenger 
on  board  of  one  of  defendant's  street  cars.  The  defendant  set 
up  as  a  defense  a  release  executed  by  the  plaintiff  on  Novem- 
her  2,  1892,  the  consideration  named  therein  being  $25.00. 
Other  facts  appear  by  the  opinion  of  the  Supreme  Court 

Defendant  asked  for  binding  instructions. 

The  court  charged  as  follows : 

[In  this  case  I  will  affirm  the  point  put  to  me  by  counsel  for 
the  defendant,  and  direct  a  verdict  for  the  defendant. 

It  is  due  to  you,  perhaps,  as  well  as  to  myself,  to  make  some 
explanation ;  however,  it  is  not  at  all  necessary  because  that 
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concludes  the  case.  It  still  leaves  the  case  in  such  position 
that  counsel  for  the  plaintiff  can,  by  motion  for  a  new  trial,  or 
taking  a  writ  of  error  to  the  Supreme  Court,  te^t  the  question 
as  to  whether  the  ruling  is  correct.  The  ruling  is  based  upon 
this  release.  It  is  not  denied  that  it  was  made.  As  I  said,  and 
as  I  remarked  to  counsel,  it  is  a  ruling  which  could  not  well  be 
made  by  me  if  I  were  to  yield  to  my  own  personal  feelings  in 
the  matter.  The  case  is  certainly  a  very  distressing  one,  and 
it  is  a  case  proper  to  go  to  the  jury  outside  of  this  matter  of 
release.  But  the  release  was  obtained,  and  it  would  appear 
from  anything  that  has  been  shown  here  that  it  was  taken  and 
received  in  good  faith  upon  both  sides.  It  would  unsettle  the 
law  to  an  unlimited  extent  to  permit  papers  of  this  sort  to  be 
set  aside  on  such  testimony  as  we  have.  As  a  matter  of  course, 
in  cases  of  this  sort,  where  you  have  a  trained  employee  dealing 
with  parties  who  are  not  trained,  perhaps  we  would  on  slighter 
grounds  than  any  other  case,  allow  a  jury  to  find  against  the 
binding  force  of  the  paper.  Any  evidence  of  trickery  or  fraud 
upon  the  part  of  the  person  representing  the  company  would 
cause  us  probably,  to  allow  the  cause  to  go  to  the  jury.  But 
in  this  case  it  would  appear  as  if  both  parties  were  under  a 
misapprehension  as  to  the  nature  of  these  injuries,  and  that  this 
young  lady  signed  this  paper  under  the  belief  that  it  was  a 
proper  compromise,  and  that  that  belief  was  in  the  mind  of  the 
other  party  also.  As  I  said  before,  it  would  not  be  allowable 
to  unsettle  the  law  to  such  an  extent  as  to  permit  a  paper  under 
these  circumstances  to  be  set  aside.  There  is  evidence  to  go 
to  the  jury  that  this  injury  turned  out  to  be  much  more  serious, 
one  that  appeals  to  the  feelings  and  heart  of  every  person  that 
has  a  heart,  and  it  is  especially  emphasized  in  this  case  by  the 
fact  that  the  young  lady  upon  the  stand  evidently  regards  her 
veracity  of  more  importance  than  any  verdict.  She  does  not 
twist  tiie  facts  of  this  settlement  for  the  purpose  of  tr3ring  to 
save  her  case.  She  is  evidently  telling  the  truth  and  deserves 
very  great  credit  for  it. 

On  the  other  grounds,  the  negligence  of  the  company,  I  would 
not  be  disposed  to  affirm  this  point.  It  seems  to  me  it  would  be 
a  matter  to  submit  to  the  jury.  It  certainly  cannot  be  that  the 
lives  and  safety  of  the  parties  who  ride  in  tliese  cars  depend  on 
the  question  as  to  whether  one  of  these  heavy  wagons  which 
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ai-e  passing  over  the  street  every  day  in  the  year,  and  every 
hour  in  the  day,  passed  ahead  of  the  car.  That  system  is  not 
certainly  as  dangerous  as  that  defense  would  indicate ;  if  so,  it 
would  appear  that  any  one  who  took  a  seat  in  one  of  these  cars 
took  his  life  in  his  hands.  If  the  simple  passing  of  one  of  those 
heavy  wagons,  which  we  all  know  are  passing  on  that  street 
every  day,  is  sufficient  to  account  for  the  accident  which  would 
stop  a  car  in  that  way,  then  we  have  a  very  dangerous  system 
of  transit  there.  If  the  weight  of  one  of  those  wagons  will 
crush  one  of  those  castings  in  that  way,  with  the  paving  in 
proper  shape,  it  is  time  the  system  was  modified,  whether  acci- 
dents have  been  avoided  heretofore  or  not.  Certainly,  if  a 
weight  will  break  one  of  those  castings  and  tear  the  nut  off  that 
rod  or  break  it,  then  there  ought  to  be  some  method  of  support, 
by  the  stones  of  the  pavement  pr  otherwise,  in  order  that  that 
cUmger  shown  by  this  accident  to  be  so  frightful  in  its  conse- 
quences if  an  accident  does  occur,  might  be  modified  or  less- 
ened. 

I  have  thought  proper,  although  it  was  strictly  unnecessary, 
to  give  to  the  jury  these  explanations  in  this  particular  case. 
If  I  can  be  convinced  in  any  way  that  I  am  wrong  in  this  rul- 
ing, I  will  be  very  glad  to  correct  it. 

I  have  now,  as  I  said  before,  to  simply  affirm  the  point  put 
by  the  counsel  for  the  defense,  and  direct  a  venlict  to  be  ren- 
dered in  favor  of  the  defendant.]  [1] 

Verdict  and  judgment  for  defendant.    Plaintiff  appealed. 

Error  assiffned  among  others  was  charge  of  the  coui-t,  quot- 
ing it. 

James  Fitzstmmons  and  A.  H.  Rawand^  with  them  H.  H. 
Howandy  for  appellant. — Even  in  cases  of  injury  through  ttie 
company's  negligence  there  is  no  waiver  of  any  right  of  action 
that  the  person  injured  may  thereafter  be  entitled  to.  The  in- 
jured party  therefore  is  not  stipulating  for  the  future,  but  set- 
tling for  the  past;  he  is  not  agreeing  to  exempt  the  company 
from  liability  for  negligence,  but  accepting  compensation  for  an 
injury  already  caused  thereby :  Ettinger  v.  Jones,  139  Pa.  218 ; 
McGrann  v.  Pittsburg  &  Lake  Erie  R.  R.,  Ill  Pa.  171 ;  Peo- 
ple's Nat.  Gas  Co.  v.  Milbury,  2  Monaghan,  145;  Arthurs  v. 
Bridgewater  Gas  Co.,  171  Pa.  682. 
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A  receipt  is  like  any  other  parol  admiBsion  by  the  party, 
open  to  contradiction,  explanation  or  correction.  It  may  be 
shown  ttiat  it  was  given  under  a  mistake,  either  of  fact  or  law  2 
Thompson  v.  Fausatt  Peters,  C.  C.  R.  172 ;  Moore  v.  Com., 
8  Pa.  260 ;  Gross  v.  Leber,  47  Pa.  520 ;  Hamsher  v.  Kline, 
67  Pa.  897. 

TFm.  D.  Evan%^  with  him  Geo.  (7.  Wilson^  for  appellee. — Unless 
the  defendant  is  to  be  held  liable  as  an  insurer  of  the  lives  and 
safety  of  its  passengers,  it  is  respectfully  submitted,  under  the 
uncontradicted  evidence  in  this  case,  there  could  be  no  recov- 
ery:  Meier  v.  R.  R.,  64  Pa.  225 ;  Kirby  v.  R.  R.,  76  Pa.  508  ; 
R.  R.  V.  Anderson,  94  Pa.  858. 

Under  the  law,  even  if  the  plaintiff  had  testified  that  the 
release  was  procured  by  fraud  and  misrepresentation  on  the 
part  of  defendant's  agent,  that  evidence  would  have  been  insuf- 
ficient as  against  the  written  instrument  itself  and  the  testimony 
of  the  subscribing  witness:  Jackson  v.  Payne,  114  Pa.  67 
Gibson  v.  R.  R.,  164  Pa.  142 ;  Dean  v.  Fuller,  40  Pa.  474 
Graham  v.  Pancoast,  80  Pa.  89 ;  R.  R.  Co.  v.  Shay,  82  Pa.  198 
Phillips  V.  Meily,  106  Pa.  536 ;  English's  Appeal,  119  Pa.  533 
Elsessor  v.  Elsessor,  146  Pa.  359. 

Opinion  by  Mb.  Justice  Dean,  January  4, 1897 : 
On  27th  of  October  1892,  while  plaintiff  was  a  passenger  in^ 
defendant's  street  car  in  Pittsburg,  by  an  accident  the  car  was 
suddenly  stopped ;  she  by  the  shock  was  thrown  to  the  floor 
Mid  injured.  At  first  her  injuries  were  apparently  slight,  but 
she  alleges  that  afterwards  they  became  of  such  an  aggravated 
character  as  to  cause  great  suffering  and  permanent  disability ; 
therefore,  on  February  4, 1895,  she  brought  this  suit  against 
defendant  for  damages,  averring  her  injuries  to  be  the  result  of 
its  negligence  in  the  construction  of  or  nonrepair  of  the  railway 
track. 

On  the  trial  defendant  put  in  evidence  a  formal  release  under 
seal  executed  by  defendant  by  which,  for  the  consideration  of 
125.00,  she  absolutely  relinquished  all  further  claim  for  dam- 
ages. This  release  was  signed  on  November  2,  the  sixth  day 
after  the  accident.  The  plaintiff  alleged  that  at  that  date  she 
was  wholly  ignorant  of  the  character  and  extent  of  her  injuries, 
Vol.  clxxix— 22 
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and  did  not  comprehend  the  nature  of  the  writing.  The  court 
below  was  of  opinion  the  paper  was  a  complete  defense,  and  so 
instructed  the  jury  who  found  for  defendant.  From  the  judg- 
ment entered  on  the  verdict  plaintiff  appeals,  assigning  for 
error  the  instruction  of  the  court. 

On  the  evidence  it  was  not  clear  that  negligence  could  prop- 
erly be  imputed  to  defendant ;  and  it  was  far  from  clear  plain- 
tiffs injuries  at  time  of  trial  could  be  properly  attributable  to 
the  accident;  but  assuming  the  jury  would  have  found  in  her 
favor  on  both  questions,  the  written  release  effectually  barred 
her  road  to  a  verdict.  There  was  no  evidence  that  it  was  pro* 
cured  by  any  fraud  or  overreaching  on  part  of  defendant;  she 
was  a  woman  of  intelligence,  and  at  least  of  fair  education ; 
discussion  of  the  terms  and  negotiations  preceded  its  execution; 
she  had  ample  opportunity  to  consult  her  friends  as  to  the 
advisability  of  signing  it.  Why  then  should  she  not  be  bound 
by  it?  The  substance  of  the  whole  ai^^ument  of  appellant  is, 
that  subsequent  events  have  demonstrated  she  made  a  bad  bar- 
gain. This  would  set  aside  one  half  the  most  solemn  written 
contracts  entered  into.  The  evidence  of  plaintiff  herself  shows 
she  comprehended  fully  the  terms  of  the  settlement,  and  that  it 
was  consummated  because  at  the  time  she  believed  it  was  a 
favorable  one  to  her.  Admit  she  did  not  foresee  the  future,  and 
did  not  know  the  extent  of  the  injuries  she  had  received,  that 
only  proves  that  what  was  unknown  to  her  could  not  have  been 
known  to  the  other  party  to  the  release,  and  therefore,  no  con- 
cealment of  a  material  fact  could  be  imputed  to  defendant. 

No  judge  sitting  as  a  chancellor,  could  for  one  moment  hesi- 
tate as  to  his  duty  to  declare  that  the  evidence  here  was  wholly 
insufficient  to  move  him  to  cancel  this  instrument,  or,  to  permit 
a  jury  to  touch  it. 

All  the  assignments  of  error  are  overruled  and  the  judgment 
is  affiimed. 
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Christ.  Reber  v.  The  Pittsburg  &  Birmingham  Traction  \m  is 


170    339 
180    106 


Company,  Appellant. 


aoo 


179         33g 
NegKgenoe-^EUotric  railway— Crowded  car-^Riding  onplatfomv^Meas*  -^^       ^276 
ure  of  care. 

The  use  of  electricity  as  a  motive  power  by  passenger  railway  companies 
has  created  new  conditions  from  which  new  duties  arise.  The  greater 
speed  at  which  ciirs  are  moved  increases  the  danger  to  passengers  and  to 
persons  on  the  streets,  and  of  these  dangers  all  persons  must  take  notice. 
When  there  is  an  invitation  or  permission  to  passengers  to  ride  on  the  rear 
platform  it  is  the  duty  of  the  company  to  observe  a  higher  degree  of  care 
in  the  running  of  the  cai*s  at  points  where  there  is  danger  that  they  may 
be  thrown  off,  and  there  should  be  a  coiTesponding  increase  of  care  and 
vigilance  upon  the  part  of  a  passenger  who  voluntarily  assumes  such  a 
position  of  danger. 

In  an  action  by  a  passenger  against  a  street  railway  company  to  recover 
damages  for  personal  injuries,  it  appeared  that  the  plaintiff  got  on  a 
crowded  car  of  the  defendant  late  at  night.  There  was  no  room  inside 
the  car,  and  he  stood  with  a  number  of  other  passengers  on  the  rear  plat- 
form. At  first  he  stood  between  the  controller  and  the  bi*ake,  facing  for- 
ward, with  liis  back  against  the  railing  of  the  platform,  a  comparatively 
safe  position.  He  was  subsequently  requested  by  the  conductor  to  change 
his  position,  and  he  attempted  to  enter  the  car,  but  was  unable  to  do  so. 
He  then  took  a  position  which  the  conductor  told  him  to  take  at  the  outer 
edge  of  the  platforai  near  the  step,  where  he  stood  with  his  back  to  the 
car,  holding  with  his  right  hand  to  the  iron  railing  behind  him.  While 
standing  in  this  position  the  electric  cuirent  was  turned  off,  causing  the 
lights  to  be  extinguished,  and  the  car  was  allowed  to  run  at  a  i*ate  of  fif-^ 
teen  or  twenty  miles  an  hour  down  a  grade  in  which  there  was  a  sharp 
curve.  When  the  car  struck  the  curve  plaintifiPs  hold  of  the  railing  was 
broken,  and  he  was  thrown  off.  Plaintiff  was  familiar  with  the  locality, 
and  knew  of  the  cui*ve.  It  appeared  that  it  was  the  custom  of  the  com- 
pany to  carry  passengers  on  the  platform  of  its  cars.  Beld,  that  the 
question  of  the  plaintiff^s  contributory  negligence,  and  the  defendant's  neg- 
ligence was  for  the  jury. 

Argued  Oct.  28, 1896.  Appeal,  No.  47,  0"ct.  T.,  1896,  by  de- 
fendant, from  judgment  of  C.  P.  No.  2,  Allegheny  Co.,  Oct.  T., 
1893,  No.  702,  on  verdict  for  plaintiff.  Before  Stbreett,  C.  J., 
Green,  Williams,  McCollum,  Mitchell,  Dean  and  Fell,  J  J . 
AiBrmed.  ^ 

Trespass  for  personal  injuries.     Before  Ewing,  P.  J. 
The  facts  appear  by  the  opinion  of  the  Supreme  Court 
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Defendant's  points  and  answers  thereto  among  others  were 
as  follows: 

2.  If  the  juiy  fmd  that  plaintiffs  negligence  contributed  in 
any  degree,  however  slight,  to  his  injury,  there  can  be  no  recov- 
ery. Amwer:  The  second  point  is  affirmed,  subject  to  the 
explanation  contained  in  the  general  charge  as  to  negligence 
and  the  proofs  thereof.  [1] 

4.  If  the  jury  find  from  the  evidence  that  plaintiff  knew 
that  the  car  was  going  at  a  rapid  rate  of  speed,  and  that  he 
was  acquainted  with  the  descending  gitide  of  the  street  and 
the  location  of  the  curve  where  the  accident  occurred,  and  if 
they  further  find  that  the  position  which  plaintiff  occupied  on 
the  edge  of  the  platform  was,  under  the  circumstances,  a  dan- 
gerous position,  then  that  was  negligence  on  his  part,  and  he 
cannot  recover.  Answer :  The  fourth  point  is  refused.  If  you 
find  in  addition  to  the  facts  given  in  the  point  that  the  plaintiff 
at  or  before  the  time,  and  under  the  circumstances,  could  rea- 
sonably have  taken  a  position  evidently  safer,  either  inside  the 
car  or  on  the  platform,  and  did  not  do  so,  he  was  guilty  of  neg- 
ligence, and  cannot  recover.  [2] 

7.  It  was  the  plaintiff's  duty  to  go  into  the  proper,  usual  and 
safe  place  inside  the  car,  if  it  was  possible  to  do  so,  and  if  the 
jury  find  from  the  evidence  that  there  was  room  for  the  plain- 
tiff inside  the  car,  and  that  plaintiff's  position  on  the  platform 
was  a  dangerous  position,  and  that  plaintiff's  injury  would  not 
have  happened  if  he  had  been  within  the  car,  then  plaintiff 
was  guilty  of  contributory  negligence  in  remaining  on  the  plat- 
form, and  cannot  recover.  Answer:  The  seventh  point  is  re- 
fused as  put.  The  word  "possible  "  is  too  strong  a  t«rm.  The 
words  "reasonably  practicable,"  would  better  measure  plain- 
tiff's duty.  [8] 

9.  Under  all  the  evidence,  the  verdict  must  be  for  the  defend*- 
aut.     Answer:  The  ninth  point  is  refused.  [4] 

Verdict  and  judgment  for  plaintiff  for  $8,000.  Defendant 
appealed. 

Errors  assigned  among  others  were  (1-4)  above  instructions, 
quoting  them. 

A.  W.  Duffy  with  him  W.  F.  Wise,  for  appellant — The  trans- 
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formation  from  horse  cars  to  electric  and  cable  cars  has  intro- 
duced new  conditions  the  nonobservance  of  which  constitute 
negligence :  Winter  v.  Pleasant  Valley  Street  Ry.,  158  Pa.  28. 

The  facts  in  relation  to  plaintiff^s  position  and  his  knowledge 
of  the  surrounding  circumstances,  as  testified  to  by  him,  a 
rapidly  moving  car,  with  the  lights  out,  going  down  grade, 
approaching  a  curve,  were  undisputed,  and  it  was  therefore  the 
duty  of  the  court  to  pass  upon  the  question  of  plaintiff's  con- 
tributory negligence,  and  not  submit  the  question  to  the  jury : 
Richards  v.  Willard,  38  W.  N.  C.  407 ;  Aiken  v.  Ry.,  142  Pa. 
47;  Brown  v.  Barnes,  151  Pa.  564;  Carroll  v.  P.  R.  R.,  12 
W.  N.  C.  848 ;  P.  R.  R.  v.  Bell,  122  Pa.  65 ;  Seamans  v.  R.  R., 
174  Pa.  421.  One  who  does  not  avoid  a  known  danger  when 
he  might  have  done  so  is  guilty  of  contributory  negligence : 
Ry.  Co.  V.  Taylor,  104  Pa.  306  ;  RandaU  v.  Frankfort  Ry.  Co., 
139  Pa.  464;  Germantown  Pass.  Ry.  v.  Walling,  97  Pa.  55; 
Erskine  v.  McNichol,  18  W.  N.  C.  224.  A  mere  scintilla  does 
not  justify  the  submission  of  the  case  to  the  jury :  Easton  v. 
Reinhart,  13  W.  N.  C.  389. 

Where  reasonable  appliances  are  placed  by  which  a  standing 
passenger  in  a  crowded  car  may  hold,  he  is  bounded  to  use  them : 
West  Phila.  Ry.  Co.  v.  Whipple,  5  W.  N.  C.  70. 

W.  J.  Brennan^  for  appellee. — It  is  not  negligence  either  on 
the  part  of  the  passenger  or  on  the  part  of  a  street  railway  com- 
pany that  an  adult,  or  a  person  reasonably  competent  to  take 
care  of  himself,  should  occupy  by  permission  a  platform  of  a 
crowded  passenger  car:  Sandford  v.  Ry.  Co.,  136  Pa.  84 ;  Den- 
nis V.  R.  R.,  165  Pa.  624 ;  West  Phila.  Pass.  Ry.  v.  Gallagher, 
108  Pa.  524 ;  Germantown  Pass.  Ry.  v.  Walling,  97  Pa.  55 ; 
13ih  &  15th  Street  Pass.  Ry.  v.  Boudrou,  92  Pa.  475;  Werle 
V.  Long  Island  Ry.,  98  N.  Y.  650 ;  Meesel  v.  Ljoin  &  Boston 
R.  IL,  8  Allen,  234 ;  Merwin  v.  Manhattan  Ry.,  55  N.  Y.  608 ; 
Baker  v.  Westmoreland  &  Cambria  Gas  Coal  Co.,  157  Pa.  593 ; 
Fisher  v.  Ry.  Co.,  181  Pa.  292. 

What  constitutes  negligence  in  a  given  case  is  generally  a 
question  for  the  jury :  R.  R.  v.  Jones,  128  Pa.  308 ;  Turnpike 
Co.  V.  Railroad  Co.,  54  Pa.  845 ;  Railroad  Co.  v.  Stinger,  78 
Pa.  219 ;  Penna.  R.  Co.  v.  Coon,  111  Pa.  430 ;  Schum  v.  Penna. 
R.  Co.,  107  Pa.  8;  Taylor  v.  Canal  Co.,  113  Pa.  162;  Lee  v. 
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Woolsey,  109  Pa.  124 ;  Longenecker  v.  Penna.  R.  Co.,  105  Pa. 
829;  Neslie  v.  Passenger  Ry.  Co.,  118  Pa.  800;  Winter  v.  St 
Ry.,  158  Pa.  28. 

The  case  cited  by  appellant,  Aiken  v.  Frankfort  Ry.  Co.,  142 
Pa.  47,  is  a  very  different  case  from  the  one  at  bar,  in  this,  that 
the  plaintiff,  Aiken,  was  familiar  with  the  position  of  the 
post  and  its  surroundings,  and  had  been  repeatedly  warned 
about  getting  on  at  the  place  that  he  did,  also  that  after  the 
plaintiff  got  upon  the  step  there  was  no  difficulty  in  passing 
into  the  car;  others  had  done  so. 

Opinion  by  Mb.  Justice  Fell,  January  4, 1897 : 
The  only  question  to  be  considered  is  whether  the  case  should 
have  been  withdrawn  from  the  jury.  In  considering  this  we 
must  assume  that  the  plaintiff  has  established  these  facts :  Late 
at  night  he  got  on  a  crowded  car  of  the  defendant  company  to 
go  to  his  home.  There  was  no  room  inside,  and  he  stood  with 
a  number  of  other  passengers  on  the  rear  platform.  His  posi- 
tion on  the  platform  was  a  comparatively  safe  one,  as  he  stood 
between  the  controller  and  the  brake,  &cing  forward,  with  his 
back  against  the  railing  of  the  platform.  After  riding  some 
distance  he  was  requested  by  the  conductor,  who  desired  to  use 
the  trolley  rope,  to  change  his  position.  He  then  attempted  to 
enter  the  car,  but  because  of  its  crowded  condition  was  unable 
to  do  so,  and  he  took  a  position  which  the  conductor  told  him 
to  take  at  the  outer  edge  of  the  platform  near  the  step,  and 
stood  with  his  back  to  the  car  holding  with  his  right  hand  to 
the  iron  railing  behind  him.  While  he  was  in  this  position  the 
electric  current  was  turned  off,  causing  the  lights  to  be  extin- 
guished, and  the  car  was  allowed  to  run  at  the  rate  of  fifteen  or 
twenly  miles  an  hour  down  a  grade  in  which  there  was  a  sharp 
curve.  When  the  car  struck  the  curve  the  plaintiff's  hold  of 
the  railing  was  broken,  and  he  was  thrown  off.  It  was  the 
habitual  custom  of  the  company  to  carry  passengers  on  the  plat- 
form of  its  cars,  and  the  plaintiff  was  there  with  the  consent  of 
the  conductor,  and  was  unable  to  get  elsewhere  on  the  car. 
The  plaintiff  was  familiar  with  the  locality,  and  knew  of  the 
curve,  and  was  awai'e  of  the  danger  of  his  position. 

The  use  of  electricity  as  a  motive  power  by  passenger  railway 
companies  has  created  new  conditions  from  which  new  duties 
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arise.  Tlie  greater  speed  at  which  cars  are  moved  increases  the 
danger  to  passengers  and  to  persons  on  the  streets,  and  of  tliese 
dangers  all  persons  must  take  notice.  When  there  is  an  invi- 
tation or  permission  to  passengers  to  ride  on  the  rear  platforms 
it  is  the  duty  of  the  company  to  observe  a  higher  degree  of  care 
in  the  running  of  the  cars  at  points  where  there  is  danger  tfiat 
they  may  be  thrown  off,  and  there  should  be  a  corresponding 
increase  of  care  and  vigilance  upon  the  part  of  a  passenger 
who  voluntarily  assumes  such  a  position  of  danger.  In  this 
case  it  was  clearly  for  the  jury  to  say  whether  there  was  negli- 
gence in  running  a  car  with  the  platform  crowded  with  pas- 
sengers at  a  high  rate  of  speed  around  a  sharp  curve ;  and  as  it 
was  not,  under  the  circumstances  disclosed  by  the  testimony, 
negligence  per  se  for  the  plaintiff  to  stand  on  the  platform,  the 
question  of  the  exercise  of  due  care  by  him  in  a  position  which 
he  knew  to  be  dangerous  was  also  for  the  jury.  These  ques- 
tions were  submitted  in  a  charge  that  was  full  and  clear  and 
eminently  fair  and  just  to  both  parties.  The  learned  judge 
pointed  out  to  the  jury  the  duty  of  the  company  to  take  into 
consideration  the  greater  risk  to  passengers  who  by  its  invitor 
Hon  occupied  the  platform  of  the  car,  and  told  them  in  sub- 
stance that  it  was  the  duty  of  the  plaintiff  to  go  inside  the  car 
if  he  could  reasonably  do  so,  and  that  if  he  chose  to  stand  on 
the  platform  he  was  held  to  a  high  degree  of  care  to  avoid  the 
known  dangers  of  his  position,  and  that  he  took  all  the  risks  of 
the  position  which  were  reasonably  to  be  apprehended. 
The  judgment  is  affirmed. 


George  A.  Dickson  v.  Hartman  Manufacturing  Company 
of  EUwood  City,  Appellant. 

Evidenee^Parol  evidence— Contract. 

In  the  absence  of  fraud,  accident  or  mistake,  a  written  contract  which 
purports  to  contain  the  whole  agreement  of  the  parties  cannot  be  changed 
or  modified  by  parol  evidence,  and  in  no  event  c:in  it  be  done  by  the  testi- 
mony of  one  witness,  if  such  testimony  is  contradicted  by  that  of  another 
witness. 

In  an  action  upon  a  contract  of  hiring,  plaintiff  alleged  that  the  con- 
tnd  was  partly  in  writing  by  a  letter,  and  partly  in  parol.    The  contract 
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was  complete  without  the  parol  part,  and  did  not  show  that  the  hiring  was 
for  a  year,  but  plaintiff  alleged  that  the  acceptance  of  the  terms  contained 
a  parol  stipulation  to  that  effect.  The  defendant  alleged  that  the  accept- 
ance was  unconditional,  and  denied  that  there  was  any  agreement  to  hire 
the  plain tiif  for  a  year.  Held^  that  the  testimony  was  insufficient  to  change 
or  modify  the  conti'act  as  set  out  in  the  letter. 

Argued  Oct.  29,  1896.  Appeal,  No.  80,  Oct.  T.,  1896,  by 
defendant,  from  judgment  of  C.  P.  No.  3,  Allegheny  Co^ 
Feb.  T.,  1895,  No.  329,  on  verdict  for  plaintiff.  Before  Steh- 
RETT,  C.  J.,  Green,  Williams,  McCollum,  Mitchell,  Dean 
and  Fell,  J  J.    Reversed. 

Assumpsit  on  a  contract  of  hiring.    Before  McCluno,  J. 

At  the  trial  it  appeared  that  plaintiff's  claim  was  based  partly 
upon  an  alleged  parol  agreement  to  hire  him  for  one  year,  and 
the  following  letter,  referred  to  in  the  opinion  of  the  Supreme 
Court  as  "Exhibit  A:" 

"Pittsburgh,  Pa.,  July  80th,  1894. 
"  George  A.  Dickson,  Esq.,  Pittsburgh,  Pa. 

"  Dear  Sir :  Referring  to  our  conversation  relative  to  your 
coming  with  the  Hartman  Manufacturing  Company,  I  beg  to 
submit  my  ideas  of  the  conditions  which  I  think  would  be  sat- 
isfactory to  the  company.  You  are  to  receive  the  sum  of 
$208.34  monthly,  and  if  you  fill  the  position  to  the  satisfac- 
tion of  the  company  and  remain  in  its  service  until  July  1st, 
1895,  that  you  shall  receive  between  July  1st  and  Septem- 
ber 1st,  1895,  the  additional  compensation  of  8  per  cent  of  the 
net  profits  of  the  Hartman  Manufacturing  Company  for  the  year 
ending  July  1st,  1895,  and  2  per  cent  of  the  net  profits  of  the 
EUwood  Shafting  &  Tube  Company  for  the  same  period.  If 
you  should  not,  from  any  reason,  be  retained  until  July  1st, 
1895,  then  you  would  not  be  entitled  to  any  share  of  the  profits 
above  referred  to. 

'*  It  is  understood  that  you  would  have  entire  charge  of  the 
office  and  sales  departments  of  both  the  Hartman  Manufactur- 
ing Company  and  the  EUwood  Shafting  &  Tube  Company. 
Your  engagement  would  be  with  the  Hartman  Company,  but 
your  services  would  be  in  the  interest  of  both  companies,  al- 
though no  salary  would  be  paid  you  by  the  Tube  Company, 
0ther  than  the  probable  contingent  above  set  forth. 
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"  Your  official  position  would  probably  be  that  of  secretary 
of  the  respective  companies,  and' your  responsibility  as  to  the 
management  be  alone  subject  to  consultation  with  and  approval 
of  the  president  of  said  companies. 

"  Because  of  our  business  being  altogether  new  to  you,  I  think 
the  above  a  fair  basis  on  which  to  base  your  engagement.    Hop- 
iiig  you  will  see  it  in  the  same  light,  I  remain 
"  Very  trufy  yours, 

"H.  W.  Habtman," 

The  only  evidence  in  support  of  the  parol  agreement  was 
that  of  the  plaintiff.  The  parol  agreement  was  expressly  denied 
by  H.  W.  Hartman. 

The  material  part  of  the  testimony  appears  by  the  opinion  of 
the  Supreme  Court. 

Defendant's  points  and  answers  thereto  among  others  were  as 
follows : 

2.  The  testimony  of  the  plaintiff  is  insufficient  to  establish 
an  employment  for  a  year  or  any  other  agreement  than  that 
contained  in  the  letter,  "Exhibit  A,"  Answer:  This  point  is 
refused.  He  says  that  the  modification  was  before  the  accep- 
tance of  the  letter,  and  that  they  came  together,  and  that  the 
letter  was  merely  used  as  defining  some  of  the  terms  of  the  con- 
tract, and  that  the  oral  contract  was  different.  [1] 

3.  That  under  all  the  evidence  the  plaintiff  is  not  entitled  to 
recover.  Answer :  This  point  is  refused.  The  question  is  left 
to  you.  [2] 

Verdict  and  judgment  for  plaintiff  for  $1,784.74.  Defendant 
appealed* 

Errors  assigned  were  (1,  2)  above  instructions,  quoting  them. 

John  F.  Sanderson^  with  liim  Walter  Lyon  and  Charles  H.  Mo 
Keej  for  appellant. — There  was  a  hiring  from  month  to  month, 
and  this  is  demonstrated  by  the  plaintiff's  effort  to  change  it  to 
a  contract  for.  a  year's  service  by  his  amended  allegation  and 
parol  testimony.  Oral  evidence  was  incompetent,  and  should 
not  have  been  admitted  nor  submitted  to  the  jury :  Abbott's 
Trial  Evidence  in  Civil  Cases,  296;  Bollinger  v.  Eckert,  16 
Serg.  &  Rawle,  424 ;  1  Whar.  Digest,  879 ;  Bamdollar  v.  Tate, 
1  Serg.  &  Rawle,  160 ;  Bait.  &  Phila.  Steamboat  Co.  v.  Brown, 
64  Pa-  77;  The  Lady  Franklin,  8  Wall.  825;  Van  Voorhis  v. 
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Rea  Bros.,  153  Pa.  19;  WyckofiE  v.  Ferree,  168  Pa.  261;  Gor- 
rell  V.  Home  Life  Ins.  Co.*  74  U.  S.  188;  West  v.  KeUy, 
19  Ala.  858 ;  Seitz  v.  Brewers'  Refrigerating  Co.,  141  U.  S.  510 ; 
Bast  V.  Bank,  101  U.  S.  98 ;  Englehom  v.  Reitlinger,  122 
N.  Y.  76;  Thomas  v.  Scutt,  127  N.  Y.  188;  Thompson  on 
Trials,  sec.  1112 ;  7  Am.  &  Eng.  Ency.  of  Law,  91. 

The  testimony  of  the  plaintiff,  contradicted  by  the  evidence 
of  the  defendant's  witness,  was  insufficient  to  taJce  the  case  to 
the  jury :  Jackson  v.  Payne,  114  Pa.  67 ;  Jones  v.  Backus, 
114  Pa.  120 ;  North  v.  Williams,  120  Pa.  109 ;  StuU  v.  Thomp- 
son,  154  Pa.  48 ;  Halberstadt  v.  Bannan,  149  Pa.  51 ;  Hoffman 
V.  Bloomsburg  R.  R.,  157  Pa.  174 ;  Murray  v.  R.  R.,  108  Pa.  87 ; 
Spencer  v.  Colt,  89  Pa.  814;  Rowand  v.  Finney,  96  Pa.  192; 
Martin  v.  Bemes,  67  Pa.  459. 

W.  K.  Jennings^  with  him  JST.  G.  Wasion^  for  appellee. — Ap- 
pellant's counsel  seems  to  have  become  wedded  to  tiie  idea  that 
it  was  impossible  for  the  plaintiff  to  accept  the  proposition  con- 
tained in  "  Exhibit  A,"  in  any  other  way  than  by  writing,  and 
that  no  matter  what  was  the  actual  agreement  between  the  par- 
ties as  to  the  acceptance  of  the  proposition,  even  though  it 
might  have  been  modified,  it  could  not  be  shown  in  evidence, 
because  that  portion  of  the  agreement  which  was  in  parol  was 
inconsistent  with  the  provisions  of  the  written  instrument.  It 
is  difficult  to  answer  such  an  argument  as  this,  because  its  error 
is  self-evident. 

Opinion  by  Mb.  Justice  Gbbbn,  January  4, 1897 : 
The  plaintiff's  statement  bases  his  claim  to  recover  in  this 
case  upon  the  letter  of  July  80,  1894,  marked,  "  Exhibit  A," 
and  annexed  to  and  made  part  of  the  statement.  In  stating  his 
contract  with  the  defendant  he  describes  the  contents  of  the 
letter,  and  adds,  "  which  agreement  was  embodied  in  a  letter 
addressed  to  said  plaintiff  by  said  H.  W.  Hartman,  dated  July  30, 
1894,  a  true  and  correct  copy  of  which  is  hereto  annexed, 
marked  ^  Exhibit  A,'  and  made  part  hereof  as  fully  as  thougli 
set  out  at  length  herein.  Second,  said  plaintiff  accepted  the 
proposition  upon  the  conditions  stated  in  the  letter  marked 
^  Exhibit  A,'  and  the  further  condition  that  the  plaintiff  should 
have  a  permanent  situation,  ....  and  that  the  said  Hartman 
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tlien  and  there  agreed  that  the  said  plaintiff  should  have  a  perma- 
nent situation  provided  he  should  give  satisfaction."  The  plain- 
tiff then  avers  in  the  statement  that  he  entered  the  service  of  the 
defendant  and  continued  therein  to  their  satisfaction  until  the 
first  day  of  November,  1894,  when  he  was  discharged  without 
any  fault  upon  his  part,  and  he  claims  to  recover  for  eight 
months'  salary  at  $208.34  per  month— $1,666.72,  three  per  cent 
of  the  estimated  profits  of  the  Hartman  Co. — ^^  $5,400  and  two 
per  cent  of  the  estimated  profits  of  the  EUwood  Co. — $2,160, 
making  in  all  $9,226.72.  All  of  these  items  are  based  upon  a 
claim  that  the  plaintiff  was  entitled  to  recover  upon  an  entire 
contract  for  at  least  one  whole  year,  and  upon  the  allegation 
that  he  was  discharged  without  cause  at  the  end  of  a  few  months, 
leaving  eight  months  of  the  year  unpaid  for.  That  this  state- 
ment of  claim  was  founded  upon  the  written  letter  of  July  80, 
1894,  is  not,  and  cannot  be,  disputed.  But  the  letter  says  noth- 
ing about  employment  for  a  year,  and  there  is  therefore  an  added 
assertion  in  the  statement,  that  the  plaintiff  accepted  the  prop- 
osition upon  the  conditions  stated  in  the  letter,  and  ^^  the  further 
condition  that  the  plaintiff  should  have  a  permanent  situation." 
As  this  was  in  parol  the  plaintiff  undertook,  on  the  trial,  to 
establish  this  part  of  his  allegation  by  his  own  verbal  testimony. 
His  offers  of  proof  were  rejected  chiefly  because  they  only 
alleged  a  verbal  condition  that  he  should  have  a  permanent 
situation,  and  this  was  too  indefinite  to  support  a  specific  claim 
for  one  year,  and  there  was  nothing  in  the  plaintiff's  statement 
except  a  claim  that  he  was  to  have  a  permanent  situation. 
Thereupon  the  plaintiff  asked  leave  to  amend  his  statement  by 
saying  that  an  agreement  was  entered  into  ^^  partly  in  writing, 
to  wit,  *  Exhibit  A,'  attached  to  plaintiff's  statement,  and  partly 
by  parol,  by  which  the  plaintiff  was  employed  by  the  defendant 
company  for  a  period  of  a  year,  at  an  annual  salary  of  $2,500, 
payable  in  monthly  instalments,"  and  the  percentage  of  the  net 
profits  of  the  Hartman  Company  as  previously  stated.  The 
amendment  was  allowed,  and  then  the  plaintiff  proceeded  to 
testify  that  he  had  said  to  Mr.  Hartman  that  he  would  be  will- 
ing "  to  chance  it  for  a  year,"  and  then  Hartman  said,  "  If  you 
are  willing  to  chance  it  for  a  year  all  right."  While  one  of  the 
objections  was  thus  removed  to  the  admission  of  this  testimony, 
it  was  the  least  important  of  all,  and  does  not  at  all  reach  to  the 
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radical  objection  that  the  written  contract  was  thus  permitted 
to  be  altered  and  contradicted  by  verbal  testimony  of  what  took 
place,  a  few  days,  as  the  witness  says,  before  the  letter  was 
written.    He  says  "  the  result  was  that  when  we  came  to  Pitts- 
burg I  went  to  our  office,  and  then  in  a  few  days  after  that  this 
letter  was  written."     Without  making  any  comments  upon  the 
contradiction  between  the  plaintiff's  statement  of  his  cause  of 
action,  verified  by  his  oath,  and  his  verbal  testimony,  and  the 
readiness  with  which  he  changed  his  testimony  so  as  to  meet 
the  objections  of  the  opposing  counsel  and  the  court,  it  is 
enough  to  know  that  his  verbal  testimony  was  most  positively 
and  emphatically  contradicted  and  denied  by  Mr.  Hartman, 
and  hence  the  case  presents  the  ordinary  question  of  the  suffi- 
ciency of  the  testimony  to  alter  the  contract,  where  there  is  the 
oath  of  one  witness  only  on  one  side,  and  the  writing  and  the 
oath  of  another  witness  on  the  other  side.     The  contention  that 
the  contract  was  partly  in  writing  and  partly  in  parol,  does  not 
help  the  case.     The  contract  was  complete  without  the  parol 
part,  and  the  plaintiff  says  it  was  accepted,  and  he  founds  his 
claim  upon  its  terms.    But  he  seeks  to  add  to  it  by  declaring 
that  he  accepted  it  with  an  added  verbal  condition.     What  is 
this  but  the  alteration  of  the  instrument?     If  he  made  an 
additional  condition  it  was  his  duty  to  have  it  incorporated  into 
the  writing.    Failing  in  this  it  was  at  the  very  least  necessary 
for  him  to  show  that  the  added  condition  was  omitted  from  the 
writing  by  mistake,  fraud  or  accident.     But  there  is  nothing  of 
that  kind  in  the  plaintiff's  testimony.    According  to  him  he 
accepted  the  written  contract  with  a  verbal  addition  contradict- 
ing it.    He  did  not  allege  that  there  was  any  promise  to  observe 
the  verbal  condition,  although  it  was  not  in  the  writing,  and 
hence  cannot,  and  does  not,  now  allege,  that  he  accepted  the  writ- 
ing upon  the  faith  of  such  a  promise.    His  testimony  is  such  that 
it  does  not  biing  the  case  within  any  of  the  exceptions  to  the 
rule  prohibiting  parol  evidence  to  contradict  written  instruments. 
The  writing  is  complete  in  itself  and  therefore  may  not  be  con- 
tradicted by  adding  new  parol  terms  to  it.    What  was  said  by 
Chief  Justice  Fullee  in  Seitz  v.  Brewer's  Refrigerating  Ck)., 
141  U.  S.  510,  is  quite  in  point  in  this  connection,  to  wit, 
"Whether  the  written  contract  fully  expressed  the  terms  of  the 
agreement  was  a  question  for  the  court,  and  since  it  was  in  this 
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instance  complete  and  perfect  on  its  face,  without  ambiguity, 
and  embracing  the  whole  subject-matter,  it  obviously  could  not 
be  determined  to  be  less  comprehensive  than  it  was.  And  this, 
conclusion  is  unaffected  by  the  fact  that  it  did  not  allude  to  the. 
capacily  of  the  particular  machine.  To  hold  that  mere  silence 
opened  the  door  to  parol  evidence  in  that  regard  would  be  to 
beg  the  whole  question." 

In  Naumberg  v.  Young,  44  N.  J.  Law,  31,  the  following  lan- 
guage of  the  opinion  is  especially  apposite.  "  If  the  written 
contract  purports  to  contain  the  whole  agreement,  and  it  is  not 
apparent  from  the  writing  itself  that  anything  is  left  out  to  be, 
supplied  by  extrinsic  evidence,  parol  evidence  is  inadmissible. 
If  the  instrument  shows  that  it  was  meant  to  contain  the  whole 
bargain  between  the  parties,  no  extrinsic  evidence  shall  be  ad- 
mitted to  introduce  a  term  which  does  not  appear  there." 

In  Van  Voorhis  v.  Rea  Bros.,  168  Pa.  19,  we  said,  "The  sev- 
eral writings  offered  in  evidence  by  the  plaintiff,  and  received 
without  objection,  all  relate  to  the  same  subject,  and  are  evi- 
dence of  successive  steps  in  one  transaction;  taken  together 
they  constitute  a  contract  of  bailment.  .  .  .  The  defendants 
not  denying  the  writings  or  alleging  fraud,  accident  or  mis- 
take, undertook  to  show  by  one  of  their  number  that  the 
contract  was  something  different  from  that  which  was  written. 
This  they  could  not  do  by  the  uncorroborated  testimony  of  one 
witness,  flatly  contradicted  as  he  was  by  the  plaintiff,  or  even 
uncontradicted." 

In  Wyckoff  v.  Ferree,  168  Pa.  261,  it  was  said  in  the  opin- 
ion, "A  compliance  with  a  request  in  1892  was  made  evidence 
upon  which  to  base  a  right  in  1893.  There  had  been  no  omis- 
sion through  fraud,  accident  or  mistake ;  there  was  no  ambigu- 
ity in  the  language  of  the  contract ;  there  had  been  established 
no  business  usage  which  threw  light  upon  the  intention  of  the 
parties,  and  there  was  nothing  to  explain.  The  alleged  parol 
agreement  was  at  variance  with  the  written  contract.  It  was 
supported  by  the  testimony  of  one  witness,  and  denied  by  that 
of  another.  The  previous  modification,  claimed  as  a  corrobo- 
rating fact,  was  based  upon  a  request  which  negatived  any 
claim  of  right,  and  its  weight  would  seem  to  be  with  the  defend- 
ant. We  are  of  opinion  that  this  evidence  was  not  sufficient 
to  sustain  a  finding  by  the  jury  which  changed  or  modified  the 
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written  agreement  between  the  parties,  and  binding  instruc- 
tions should  have  been  given  as  requested.*'  The  foregoing 
decision  is  in  precise  analogy  with  the  case  at  bar.  There  the 
defendant  who  was  engaged  in  the  business  of  street  railway 
advertising  was  authorized  by  the  plaintiff's  writing  to  insert 
the  plaintiff's  advertising  card  in  certain  cars  in  a  designated 
space,  at  a  fixed  price.  While  the  contract  was  running  the 
plaintiffs  desired  to  withdraw  their  cards  and  substitute  the 
cards  of  oliier  persons  in  their  place,  having  sublet  the  space  to 
those  persons.  This  was  refused  and,  in  an  action  to  recover 
damages  for  breach  of  contract,  the  plaintiffs  claimed  that  the 
written  agreement  was  made  on  the  faith  of  a  parol  stipulation 
that  a  substitution  of  advertisements  of  other  persons  would  be 
allowed.  This  was  testified  to  by  one  witness  and  denied  by 
the  defendants.  The  court  below  admitted  the  testimony,  and 
a  verdict  and  judgment  being  entered  for  the  plaintiff  we  re- 
versed the  judgment  without  a  venire.  We  held  that  the  evi- 
dence of  the  parol  stipulation  was  not  sufficient  to  sustain  a 
finding  by  the  jury  which  changed  or  modified  the  written 
agreement.  Just  so  here.  The  plaintiff  claims  that  there  was 
a  parol  stipulation  which  was  not  in  the  contract,  and  testified 
to  it  himself,  and  his  testimony  on  that  subject  was  flatly  con- 
tradicted by  the  defendant.  In  these  circumstances  the  writ- 
ten contract  cannot  be  changed  by  such  testimony.  The 
assignments  of  error  are  sustained. 
Judgment  reversed. 


J.  Clayton  Miller,  H.  C.  Johnson  and  Chas.  H.  Miller, 
partners,  doing  business  as  Clayton  Electric  Company, 
now  for  use  of  The  Clayton  Electric  Company  of 
West  Virginia;  v.  The  McKeesport  and  Wilmerding 
Railway  Company,  appellant. 

Contract^**  Excavated  and  prepared  ^^-^Bxpert  teslinumtf^Meaning  of 
technical  terms. 

Plaintiff  agreed  in  writing  to  famish  the  materials  and  build  an  electric 
i*ailway  in  a  good,  substantial  and  workmanlike  manner,  and  deliver  it  to 
the  defendant  *'  complete  and  ready  for  operation.^'    The  defendant  was 
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to  deliver  the  ties,  and  the  roadbed  was  to  be  **  excavated  and  prepared^ 
by  the  defendant.  There  was  no  express  provision  in  the  contract  in 
regard  to  ballasting  the  road.  Held,  that  the  defendant  could  prove  by 
expert  testimony  that  the  meaning  of  the  words  **  excavated  and  pre- 
pared ^^  as  used  in  the  contract  was  not  such  as  imposed  upon  it  the  duty 
of  ballasting  the  road. 

Argued  Oct.  29,  1896.  Appeal,  No.  66,  Oct.  T.,  1896,  by 
defendant,  from  judgment  of  C.  P.  No.  2,  Allegheny  Co.,  January 
Term,  1894,  No.  766,  on  verdict  for  plaintUBf.  Before  Ster- 
BETT,C.  J.,  Gbben,  Williams,  McCollum,  Mitchbll,  Dean 
and  Fbll,  J  J.    Reversed. 

Assumpsit  on  a  contract  to  build  an  electric  road.  Before 
White,  J, 

At  the  trial  it  appeared  that  plaintiffs  agreed  in  writing  "  to 
furnish  at  their  own  proper  cost  and  expense  all  the  necessary 
materials,  labor,  tools,  etc.,  to  construct,  build  and  complete  in 
a  good,  substantial  and  workmanlike  manner  an  electric  railway 
between  the  city  of  McKeesport,  Penn'a,  and  the  Pennsylvania 
railroad  station  in  the  borough  of  Wilmerding,  Pa.,  over  and 
upon  the  roadbed  excavated  and  prepared  by  said  first  party," 
and  "  All  J  rails  must  be  spiked  in  a  substantial  and  workman- 
like manner  on  ties,  to.  be  delivered  along  line  of  said  first 
party  '*  (the  McKeesport  &  Wilmerding  R.  W.  Co.). 

A  question  arose  between  the  parties  as  to  the  ballasting  of 
the  road,  and  the  plaintiff  refusing  to  do  it,  the  defendant  did 
it,  at  an  expense  of  about  $3,000. 

When  Frederick  Patterson,  a  witness  for  defendant,  was  on 
the  stand,  he  was  asked  this  question : 

"Q.  A  contract,  providing  for  the  construction  of  a  railroad 
over  and  upon  a  roadbed,  excavated  and  prepared — What  is 
the  meaning  of  the  term  ^excavated  and  prepared'  as  applied 
to  the  roadbed?" 

Objected  to  as  incompetent  and  irrelevant. 

By  the  Court:  I  cannot  see  the  relevancy  of  this  unless  it 
may  bear  upon  the  otlier  question  as  to  leaving  it  in  good  con- 
dition.   Will  you  please  state  the  purpose  of  this? 

By  Mr.  Rodgers,  of  counsel  for  defendant :  The  purpose  of 
this  question  is  to  show  the  duty  upon  the  plaintiff  company 
under  this  contract.    The  agreement  of  the  defendant  was  to 


Digitized  by  VjOOQIC 


852  MILLER  et  al.  v.  McKEESPORT,  ETC.,  RY.,  Appellant 
Statement  of  Facts.  [179  Pa. 

excavate  and  prepare  the  roadbed  and  distribute  the  ties  and 
no  more,  and  the  duty  of  the  plaintiff  was  to  furnish  at  their 
own  proper  cost  and  expense  all  the  necessary  materials,  labor, 
tools,  etc.,  to  construct,  build  and  complete  in  a  good,  substan- 
tial and  workmanlike  manner  an  electric  railway,  to  be  com- 
pleted by  the  plaintiff  and  ready  for  operation  by  a  certain  time. 

By  the  Court:  In  brief  it  is  that  the  ballasting  of  this  road 
was  the  duty  of  the  plaintiff. 

By  Mr.  Rodgers :  Yes,  sir. 

By  the  Court:  The  object  as  stated  in  this  offer  is  to  show 
that  the  plaintiffs  were  bound  to  ballast  the  road  after  the 
tiacks  were  laid.  I  think  it  will  have  to  be  a  question  for  the 
court  upon  the  written  contract  between  the  parties,  and  I 
don't  believe  that  any  expert  testimony  is  competent,  but  I 
cannot  see  that  there  is  any  ambiguity  in  the  written  contract. 
The  plaintiffs  covenanted  to  do  certain  things  preparatory  to 
their  work.  The  defendant  covenanted  to  do  the  excavation 
and  prepare  the  bed  of  the  road.  I  do  not  understand  any- 
thing in  the  contract  that  requires  the  plaintiffs  to  do  more 
than  they  expressly  covenanted  to  do,  nor  do  I  understand  it  as 
limiting  the  defendant  to  simply  excavating  and  preparing  the 
roadbed.  It  would  be  something  absolutely  necessary,  before 
the  plaintiffs  could  proceed  with  their  work,  but  what  might  be 
done  and  what  might  be  necessary  after  the  tracks  were  laid  is 
not  specified  in  the  contract,  and  I  think  the  fair  presumption 
from  the  contract  is  that  the  plaintiffs  could  not  be  required  to 
do  anything  more  than  they  expressly  covenanted  to  do.  The 
clause  in  the  agreement  that  tiiey  were  to  leave  the  track  in 
good  condition,  ready  for  occupancy  and  ready  for  work,  would 
be  limited  to  what  they  expressly  covenanted  to  do.  [1] 

Defendant's  counsel  now  renews  the  offer,  not  limiting  him- 
self to  the  l)allastiDg,  but  calling  the  attention  of  the  witness  to 
the  question  as  to  whether  there  should  be  levelling  done  when 
the  ties  are  placed  upon  the  roadbed ;  such  levelling  to  give 
the  rails  the  proper  elevation  at  the  curves  and  to  take  out  in- 
equalities, slight  inequalities  in  the  surface,  and  in  the  ties,  and 
in  that  respect  possibly  requiring  some  ballasting  under  the  ties, 
but  not  ballasting  between  the  ties. 

Objected  to  as  incompetent  and  irrelevant.  That  the  con- 
tract is  not  such  an  one  as  requires  interpretation  of  experts; 
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and  that  the  offer  in  another  form  is  the  same  as  the  offer  just 
ruled. 

By  the  Court :  I  have  no  doubt  that  if  there  were  any  little 
defects  in  the  roadbed,  that  the  plaintiffs  could  not  take  advan- 
tage of  tiiat,  and  put  down  the  ties  in  an  irregular,  improper  way. 
The  main  point  of  this  offer,  I  apprehend,  is  to  raise  the  question 
as  to  whether  the  plaintiffs  were  bound  to  elevate  the  outside 
track  on  these  curves.  If  the  object  is  for  that  purpose,  I  think 
the  objection  would  have  to  be  sustained.  The  defendant  was 
bound  to  make  the  roadbed  ready  for  the  ties,  and  if  it  required 
an  elevation  on  the  outside  of  the  curves,  I  tliink  the  defend- 
ant was  bound  so  to  prepare  the  roadbed,  but  as  I  have  inti- 
mated, if  there  were  any  little  irregularities  or  defects,  I  have 
no  doubt  the  plaintiffs  would  be  required  to  correct  them,  and 
not  take  advantage  of  any  little  irregularity  that  would  make 
the  ties  irregular.  I  cannot  see  that  the  expert  testimony  will 
throw  any  light  on  the  written  contract.  That  is  for  the  court. 
Objection  sustained.     Exception  and  bill  sealed.  [2J 

The  court  charged  in  part  as  follows : 

[I  might  add  one  further  remark  for  fear  there  may  be  a  mis- 
understanding of  it.  During  the  trial  I  ruled  that  under  the 
contract  the  plaintiffs  were  not  bound  to  ballast  the  road,  if  I 
am  wrong  in  that  the  Supreme  Court  will  correct  me,  but  the 
jury  must  take  it  as  I  ruled  at  the  time ;  that  the  plaintiffs 
could  not  be  charged  for  not  ballasting  the  road.]  [3] 

Verdict  and  judgment  for  plaintiffs  for  $3,830.95.  Defend- 
ant appealed. 

Errors  assigned  were  (1,  2)  rulings  on  evidence,  quoting  the 
bill  of  exceptions ;  (3)  above  instruction,  quoting  it. 

W.  B,  Rodgers^  with  him  N,  A.  Means^  for  appellant. — The 
expert  testimony  should  have  been  admitted :  McDonough  v. 
Jolly  Brothers,  166  Pa.  642. 

E,  B,  VailU  with  him  E.  T,  Breck^  for  appellees. — This  con- 
tract being  plain  and  unambiguous  on  its  face  parol  evidence 
was  not  admissible  to  vary  its  terms,  and  show  that  certain 
words  possess  a  different  meaning  than  that  ordinarily  given 
them:  Wetherill  v.  Neilson,  20  Pa.  448. 
Vol.  clxxix— 28 


Digitized  by  VjOOQIC 


854  MILLER  et  al.  v.  McKEESPORT,  ETC.,  RY.,  Appellant 

Ai'guments — Opinion  of  the  Court.  [179  Pa. 

In  the  case  of  McDonough  v.  Jolly  Bros.,  165  Pa.  542,  cited 
by  the  appellaut,  it  was  shown  that  the  words  "  beds  of  gravel, 
sand  or  other  material,"  when  used  in  a  street  paving  contract, 
had  a  technical  meaning  in  such  contracts  peculiar  to  thatbusi* 
ness.  No  such  fact  was  shown  in  this  case.  Nor  was  there  any 
evidence  that  the  plaintiffs  and  defendant  used  them  in  any  other 
than  their  ordinary  sense ;  there  had  been  no  dispute  as  to  their 
meaning. 

Opinion  by  Mb.  Justice  McCollitm,  January  4, 1897 : 
The  contract  required  the  plaintiffs  to  furnish  the  materials 
for  and  build  in  a  good,  substantial  and  workmanlike  manner, 
an  electric  railway  over  and  upon  a  roadbed  excavated  and  pre- 
pared by  the  defendant.  It  called  for  the  construction  of  a  rail- 
way in  the  manner  and  under  the  conditions  "specified  therein," 
and  authorized  an  inspection  of  the  materials  and  work  by  the 
engineers  the  defendant  might  employ  or  appoint  for  that  pur- 
pose. The  ties  to  be  used  in  the  construction  of  the  railway 
were  to  be  delivered  by  the  defendant  along  the  line  of  it. 
There  was  no  express  provision  in  the  contract  in  regard  to  bal- 
lasting the  road.  The  want  of  it  led  to  this  appeal.  The  de- 
fendant claimed  that  the  plaintiffs  were  bound  by  the  contract 
to  ballast  it,  while  they  claimed,  and  the  court  held,  that  they 
were  not.  The  defendant  offered  to  prove  bj'  the  testimony  of 
experts  the  meaning  of  the  words  "  excavated  and  prepared," 
as  applied  to  the  roadbed,  and  used  in  the  contract,  but  the 
offer  was  rejected  on  the  ground  that  there  was  no  ambiguity 
in  them  or  arising  from  tiieir  use.  These  are  the  rulings  of 
which  the  defendant  complains.  It  is  not  denied  that  it  is 
essential  to  the  construction  of  a  substantial  railway  that  it 
should  be  well  ballasted.  But  the  court  thought  that  inasmuch 
as  this  work  was  not  expressly  provided  for  in  any  of  the  plain- 
tiffs' covenants  it  was  not  chargeable  to  them.  The  court  did 
not  expressly  say  the  defendant  was  bound  to  do  the  work,  but 
it  said  there  was  nothing  in  the  contract  "  limiting  the  defend- 
ant to  simply  excavating  and  preparing  the  roadbed."  While 
it  seemed  to  recognize  the  duty  of  ballasting  the  road  as  imposed 
by  the  contract,  it  expressly  decided  that  it  was  not  laid  by  the 
contract  upon  the  plaintiffs.  It  is  clear  that  the  defendant  was 
not  bound  by  the  contract  to  ballast  the  road  unless  the  ballast- 
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ing  of  it  was  included  in  its  covenant  to  prepare  the  roadbed. 
If  the  defendant  was  not  bound  to  ballast  it  we  have,  under  the 
ruling  of  the  court  below,  a  contract  in  which  neither  party  ia 
required  to  do  so,  although  the  plaintiffs  expressly  agreed  to 
furnish  the  materials  and  build  the  railway  in  a  good,  substan- 
tial and  workmanlike  manner  and  deliver  it  to  the  defendant 
"complete  and  ready  for  operation."  Manifestly,  the  parties 
contemplated  the  construction  and  completion  of  a  good  and 
substantial  railway,  and  supposed  they  had  contracted  for  one. 
All  that  the  contract  required  the  defendant  to  do  was  to  pre- 
pare the  roadbed  and  deUver  the  ties  while  the  plaintiffs  were 
required  by  it  to  furnish  the  materials  and  perform  the  work 
necessary  to  the  construction  and  completion  of  the  railway 
"ready  for  operation." 

We  think  the  defendant  should  have  been  permitted  to  show 
by  the  testimony  of  experts  the  meaning  of  the  words  "  exca- 
vated and  prepared  "  as  applied  to  the  roadbed  and  used  in  the 
coiitract.  The  offer  to  show  it  was  directly  in  line  with  Mc- 
Donough  V.  Jolly  Bros.,  165  Pa.  642.  The  specifications  of 
error  are  sustained. 

Judgment  reversed  and  venire  facias  de  novo  awarded. 


179    S55 
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20  SC  "  71 
[Marked  to  be  Reported.]  -^  ^ —^ 

Insurance— Life  insurance— BepresentaHons  as  to  health— Affidavit  of- 
defense. 

In  an  action  upon  a  policy  of  life  insurance  where  the  affidavit  of  defense 
Bets  forth  that  the  insured  made  false  representations  as  to  his  health  in 
his  application,  and  as  to  whether  his  relatives  had  been  afflicted  with  con- 
sumption, and  the  testimony  of  the  defendant  tends  to  sustain  the  allega- 
tions of  the  affidavit,  a  point  offered  by  the  defendant  embracing  the 
allegations  of  the  affidavit  and  asking  for  binding  instructions,  if  the  jury 
believe  that  the  allegations  have  been  sustained,  should  be  affirmed. 

Life  ilMurance^Applicalions— Warranty  as  to  truth  of  facts  set  forth  in 
ihe  application— Contract. 

•  Where  a  policy  of  insurance  contains  a  warranty  of  the  truth  of  certain 
facts,  the  validity  of  the  policy  depends  on  the  truth  of  the  warran^^i; 
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In  such  case  the  engagement  of  the  policy  holder  is  absolute  that  the  facts 
shall  be  as  they  are  stated  when  his  lights  under  the  policy  attach. 

Where  an  applicant  for  insurance  warrants  the  truth  of  facts  stated  in 
his  application,  a  statement  that  he  had  been  attended  by  a  certain  physi- 
cian *•  one  year  ago,"  will  vitiate  the  policy,  if  it  appeal's  that  he  had  been 
attended  by  that  physician  six  times  within  the  preceding  year. 

Insurance — Practice^  C.  P.— Amendment, 

In  an  action  upon  a  policy  of  life  insurance  it  is  proper  to  allow  an 
amendment  after  the  testimony  is  closed,  so  as  to  make  the  pleadings  con- 
form to  the  pro«:>f,  where  the  application  is  in  the  interest  of  justice. 

Insurance— Life  insurance— Proof  of  loss  as  evidence  of  cause  of  death. 

In  an  action  upon  a  policy  of  life  insurance  a  proof  of  loss  setting  forth 
the  cause  of  death  of  the  insured,  signed  by  the  plaintiff  with  her  mark, 
properly  witnessed  and  acknowledged  before  a  magistrate,  and  referred 
to  by  plaintiff  in  conversations  with  an  officer  of  the  defendant  company 
without  denial  of  its  authenticity,  is  evidence  for  defendant  to  show  the 
cause  of  death,  without  specific  proof  of  its  actual  execution  by  the  plain- 
tiff, and  its  rejection  when  offered  for  that  purpose  is  eiTor. 

Argued  Oct.  29, 1896.  Appeal,  No.  65,  Oct.  Term,  1896,  by 
defendant,  from  judgment  of  C.  P.  No.  3,  Allegheny  Co.,  Feb, 
Term,  1894,  No.  766,  on  verdict  for  plaintijBE.  Before  Stbe- 
BETT,  C.  J.,  Gbbbn,  Williams,  McCollxjm,  Mitchell,  Dban 
and  Fell,  JJ.    Reversed. 

Assumpsit  on  a  policy  of  life  insurance.    Before  Pobtbb,  J. 

At  the  tcial  the  defendant  claimed  that  the  insured  had  made 
certain  false  representations  in  his  application  as  to  his  health, 
and  as  to  whether  his  relatives  had  been  afflicted  with  consump- 
tion. It  was  also  averred  that  he  had  stated  that  he  had  not 
been  attended  by  a  physician  within  the  year  immediately  pre- 
ceding the  date  of  his  application. 

The  material  part  of  tiie  policy  is  contained  in  the  portions 
of  the  affidavit  quoted  in  the  opinion  of  the  Supreme  Court. 

Defendant's  counsel  made  the  following  offer : 

The  defendant  now  offers  in  evidence  the  statement  of  the 
plaintiff,  being  the  beneficiary,  furnished  as  part  of  the  proof  to 
the  society  defendant,  of  the  cause  of  the  death  of  the  insured, 
this  being  for  the  purpose  of  showing  the  admissions  ^of  the 
plaintiff  as  to  the  nature  of  the  last  illness,  and  as  to  the  cause 
of  death,  of  Edmund  F.  Wall,  and  the  names  of  the  attending 
physicians. 
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It  was  objected  because,  firat,  it  is  incompetent  and  irrelevant; 
second,  it  is  not  established  by  proper  evidence ;  and  thiid,  it 
purports  to  state  facts  which  are  necessarily  not  within  the 
knowledge  of  the  person  making  the  affidavit,  if  such  were  made, 
but  must  have  been  made  upon  ^arsay. 

The  Court :  The  only  evidence  that  this  statement  was  fur- 
nished by  the  plaintiff  to  the  defendant  society  is  that  the  oflB- 
cer  who  has  been  examined,  Mr.  Spooner,  found  it  among  the 
papers  of  the  society.  He  does  not  undertake  to  swear  that  she 
furnished  this  statement,  or  that  she  did  not  furnish  some  state- 
ment, and  we  do  not  consider  the  statement  sufficiently  proved. 
It  is  a  paper  to  which  I  believe  there  are  two  subscribing  wit- 
nesses, and  we,  therefore,  as  the  evidence  now  stands,  sustain 
the  objection.     Exception  allowed  and  bill  sealed.  [8] 

Defendant,  for  the  same  purpose,  offered  exhibit  No.  7,  being 
the  certificate  of  one  Dr.  L.  S.  Wiggins,  which  was  shown  to 
the  plaintiff,  as  constituting  part  of  the  official  proofs  of  death. 

Objected  to  as  incompetent  and  irrelevant,  and  insufficiently 
proved. 

The  Court :  The  objection  is  sustained  for  the  reason  that 
the  paper  shows  upon  its  face  that  the  physician  writing  this 
letter  had  not  seen  him  after  October  6, 1893,  and  that  he  never 
saw  his  body  dead  or  alive  afterwards,  and  there  is  no  evidencie 
whatever  that  this  paper  was  furnished  to  the  defendant  society 
by  the  plaintiff,  but  on  the  contrary,  that  it  was  obtained  by  an 
officer  of  the  society  from  the  physician,  after  an  interview  witii 
the  plaintiff.  The  objection  is  sustained.  Exception  allowed 
and  bill  sealed.  [9] 

Mr.  McQuiston,  of  counsel  for  defendant :  I  will  now  renew 
my  offer.  The  plaintiff  in  her  statement  of  claim  having 
averred  that  complete  and  satisfactory  evidence  of  the  death  of 
Edmund  F.  Wall  in  accordance  with  all  the  requirements  of 
the  constitution  and  by-laws  of  the  said  defendant  corporation 
was  made  and  delivei*ed  to  the  proper  authorities  of  the  said 
defendant  company,  and  the  witness  on  the  stand  having  testi- 
fied that  exhibit  No.  5  is  the  official  evidence  of  proof  of  death 
received  by  the  society  defendant,  the  defendant  now  offers  in 
evidence  exhibit  No.  6,  for  the  purpose  of  showing  the  cause  of 
the  death  and  the  duration  of  last  illness. 


Digitized  by  VjOOQIC 


858  WALL  V.  ROYAL  SOC.  OF  GOOD  FELLOWS,  Appellant 
Statement  of  Facts.  [179  IV 

Objected  to  as  before,  for  the  reason  that  it  has  not  been  suffi- 
ciently proved,  and  further  as  incompetent  and  irrelevant. 

The  Court:  The  defendant  in  its  affidavit  of  defense  not  hav- 
ing denied  the  sufficiency  of  the  proof  of  death,  that  question 
cannot  be  gone  into,  and  we  do  not  consider  the  papers  estab- 
lished by  the  evidence  to  have  been  furnished  by  this  plaintiff 
BO  as  to  make  them  admissible  as  to  declarations  by  her  of  the 
cause  of  death.    The  objection  is  sustained.  [10] 

Mr.  McQuiston:  The  plaintiff  and  the  defendant  having 
rested  their  case,  and  it  having  been  disclosed  by  the  testimony 
of  Dr.  Wiggins,  on  behalf  of  the  defendant,  without  objection, 
that  he  had  treated  Edmund  F.  Wall,  in  the  months  of  October 
and  November,  1892,  and  prior  thereto,  for  catarrh,  and  that 
that  disease  was  of  such  a  character  that  it  tended  to  shorten 
life,  counsel  for  the  defendant  move  the  court  to  amend  their 
affidavit  of  defense  so  as  to  accord  with  the  pi-oof  of  Dr.  Wig- 
gins in  this :  that  he  had  treated  Edmund  F.  Wall  for  catarrh 
in  February,  May,  June  and  October,  1892,  and  on  November  3, 
1892;  this  testimony  being  desired  for  the  purpose  of  showing 
the  falsity  of  the  answer  to  the  question  propounded  to  Ed- 
mund F.  Wall  in  his  medical  examination,  to  wit :  '^  When  last 
attended  by  a  physician,  and  for  what  cause  ?  "  Answer,  "  One 
year  ago." 

Mr.  Reid,  of  counsel  for  plaintiff :  We  object  to  this  amend- 
ment upon  the  ground  that  it  comes  too  late,  and  that  it  is  an 
application  in  the  discretion  of  the  court,  which  discretion  ought 
not  to  be  exercised  in  behalf  of  a  defendant  who,  after  the  cause 
having  been  brought  on  the  first  day  of  February,  1894,  has  ha^l 
from  tiiat  time  until  this  moment  to  fully  prepare  the  evidence 
aad  the  facts  for  the  trial  of  this  case,  and  especially  in  view  of 
the  fact  that  the  defendant  had  expressly  neglected  in  the  affi- 
davit of  defense  to  charge  the  breach  of  the  warranty,  so  far  as 
medical  attendance  was  concerned,  within  a  year  previous  to 
examination  in  its  being  medical  attendance,  so  far  as  pulmo- 
nary or  lung  trouble  was  concerned,  as  exhibited  by  the  affidavit 
of  defense  ;  and  the  defendant  is  thereby  estopped  from  alleging 
anything  to  the  contrary  at  this  point  of  the  trial,  and  for  the 
further  reason  that,  as  the  counsel  states,  this  being  for  the  pu]^ 
pose  of  proving  the  falsity  of  the  warranty  alleged,  that  it  ap- 
pears by  an  investigation  of  the  warrant  itself,  or  the  paper 


Digitized  by  VjOOQIC 


WALL  V,  ROYAL  SOC.  OF  GOOD  FELLOWS,  Appellant  359 

1897.]  Statement  of  Facts— Points. 

referred  to,  that  such  could  not  be  the  purpose,  for  the  reason 
that  the  person  who  attended  the  deceased,  Edmund  F.  Wall, 
within  a  period  of  one  year,  if  he  was  so  attended,  was  Dr.  Wig- 
gins, the  very  physician  named  by  the  said  Edmund  F.  Wall, 
and  referred  to  for  the  history  of  his  condition,  and  necessarily 
referred  to  by  tliis  defendant  in  its  investigations,  if  the  defend- 
ant made  investigations,  before  the  issuing  of  its  policy  or  cer- 
tificate in  this  case. 

The  Court :  The  affidavit  of  defense  as  filed  alleges  that  the 
deceased  had,  within  the  period  referred  to,  been  treated  for 
lung  and  pulmonary  troubles,  and  it  being  alleged  by  the  defense 
that  he  died  subsequently  of  lung  and  pulmonary  trouble,  any 
evidence  going  to  show  the  existence  of  those  troubles  at  the 
time  of,  and  prior  to,  his  application  would  have  been  admissible, 
and  any  evidence  as  to  the  existence  of  a  disease  which  tended 
to  develop  into  consumption,  if  such  tendency  was  established 
by  evidence,  would  have  been  admissible,  and  as  they  have  gone 
to  trial,  and  the  case  has  been  tried  upon  that  theory,  we  decline 
to  allow  the  amendment.    Exception  allowed  and  bi  11  sealed.  {7) 

The  court  charged  in  part  as  follows : 

[If  you  do  not,  under  the  evidence,  find, that  he  had  phthisis^, 
lung  or  bronchial  trouble  or  consumption  at  the  time  he  made 
these  representations,  if  under  the  evidence,  you  do  not  find 
that  he  was  so  afflicted,  and  pass  further,  and  do  not  find  that 
he  had  within  the  year  been  treated  for  lung  or  pulmonary 
trouble,  and  as  to  this  matter,  if  he  had,  within  a  year,  within 
the  time  that  he  said  that  he  had  last  been  attended  by  a  physi- 
cian, if  he  had  been  attended  by  a  physician  for  lung  and  pul- 
monary trouble,  then  even  although  he  had  gotten  over  it,  that 
would  be  a  violation  of  the  warranty,  if  it  was  for  lung  and 
pulmonary  or  bronchial  trouble  that  he  was  treated  within  the 
year ;  but  under  the  affidavit  of  defense  they  would  have  no 
right  to  set  up  as  a  defense  that  he  had  been  treated  for  some- 
thing else.]  [11] 

Defendant's  points  and  answers  thereto  among  others  were 
as  follows : 

2.  By  that  contract  Edmund  F.  Wall  warranted  all  the  state- 
ments in  his  application  and  all  his  answers  to  the  medical 
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examiner  to  be  strictly  true,  and  agreed  that  neither  would  he 
claim,  nor  should  his  beneficiary  therein  named,  Ellen  J.  Wall, 
be  entitled  to  any  benefits  from  the  society  defendant  unless  all 
such  statements  and  answers  were  strictly  true.  Answer :  This 
is  affirmed ;  but  in  order  to  defeat  a  recovery  upon  the  ground 
that  any  such  statement  or  answer  was  not  strictly  true,  the 
defendant  must,  under  the  act  of  assembly  and  rules  of  this 
court,  allege  the  fact  in  his  affidavit  of  defense.  [1] 

4.  If  any  statement  in  the  application  of  Edmund  F.  Wall  or 
any  answer  made  by  him  to  the  medical  examiner  waa  in  any 
respect  untrue,  the  plaintiff  cannot  recover  in  tins  action.  An- 
swer :  This  point  is  affirmed  as  to  all  statements  in  the  applica- 
tion which  have  been  called  in  question  by  the  affidavit  of 
defense.  [2] 

5.  If  at  the  date  of  the  application  by  Eldmund  F.  Wall,  Oc- 
tober 15, 1892,  he  was  not  in  good  health,  or  at  the  date  of  his 
medical  examination,  November  14,  1892,  there  was  anything, 
in  his  physical  condition  tending  to  shorten  his  life  which  was 
not  distinctly  set  forth  in  his  application  or  in  his  answers  to 
the  medical  examiner,  or  if  at  the  date  of  his  examination, 
November  14, 1892,  any  of  his  parents,  brothers,  sisters,  grand- 
parents, uncles,  aunts  or  cousins,  had  ever  been  afflicted  with 
consumption  or  with  pulmonary  or  hereditary  disease,  the  plain- 
tiff cannot  recover.  Answer :  This  point  is  refused,  as  it  goes 
entirely  beyond  any  defense  set  up  in  the  affidavit  of  defense. 
If  it  be  understood  to  be  limited  to  the  grounds  of  defense 
alleged  in  the  affidavit,  then  it  would  have  been  affirmed,  but 
it  is  stated  much  too  broadly.  [3] 

6.  Edmund  F.  Wall  having  on  November  14, 1892,  stated  to 
the  medical  examiner  in  answer  to  the  question,  "  When  last 
attended  by  a  physician?"  '*One  year  ago,"  if  the  jury  find 
from  the  evidence  that  he  was  attended  by  Dr.  L.  S.  Wiggins 
on  February  3, 1892,  May  2  and  12,  June  15  and  22,  October  1, 
and  November  3, 1892,  or  at  any  other  date  within  one  year 
before  November  14, 1892,  the  plai  ntiff  cannot  recover.  Answer  : 
This  point  is  affirmed,  if  you  find  that  the  said  Edmund  F.  Wall 
had  at  any  time  within  one  year  previous  to  the  time  of  his 
medical  examination  been  attended  by  a  physician  for  phthisis 
or  lung,  bronchial  or  pulmonary  disease,  the  affidavit  of  defense 
having  limited  this  branch  of  the  defense  to  the  allegations  that 
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the  deceased  had  been  attended  by  physicians  for  trouble  of  this 
nature.  [4] 

7.  Edmund  F.  Wall  having  on  November  14, 1892,  stated  to 
the  medical  examiner  in  answer  to  the  question,  "  Have  any  or 
either  of  your  parents,  brothers,  sisters,  grandparents,  uncles, 
aunts  or  cousins,  been  aflBicted  with  consumption,  raising  of 
blood,  rheumatism,  insanity,  or  with  pulmonary,  scrofulous,  ca;ti- 
cerous  or  any  hereditary  disease  ?  "  answered,  "  No,"  if  the  jury 
find  from  the  evidence  of  Dr.  J.  B.  Black  that  he  treated  Johan- 
nah  Hickey,  an  aunt  of  Edmund  F.  Wall,  for  consumption  in 
1891,  or  that  she  died  of  consumption  iri  December,  1891,  or 
that  Dr.  J.  B.  Black  treated  Patrick  Hickey  for  consumption  in 
1889,  a  son  of  Johannah  Hickey  and  a  cousin  of  Edmund  F. 
WaU,  or  that  he  died  of  consumption  in  1890,  the  plaintiff  can 
not  recover.  Answer :  This  point  is  refused.  If  you  find  that 
Johannah  Hickey,  an  aunt  of  Edmund  F.  Wall,  was  afflicted 
with  consumption  prior  to  the  date  of  this  medical  examihation, 
then  the  plaintiff  could  not  recover,  and  it  does  not  make  any 
difference  whether  Dr.  Black  treated  her  or  not ;  but  the  mere 
fact  that  he  treated  her  for  some  disease  which  she  may  or  may 
not  have  had,  is  not  sufficient.  In  order  to  amount  to  any- 
thing, she  must  have  had  the  disease.  Doctors  sometimes 
make  mistakes.  No  mention  of  Patrick  ^Hickey,  a  cousin  of 
Edmund  F.  Wall,  appears  in  the  affidavit  of  defense ;  for  that 
reason  the  point  is  refused.  [5] 

9.  Under  all  the  evidence  in  this  case  the  verdict  should  be 
for  the  defendant.    Answer :  This  point  is  refused.  [6] 

Verdict  and  judgment  for  plaintiff  for  $2,220.  Defendant 
appealed. 

Errors  assigited  were  (1-6,  11)  above  instructions,  quoting 
them ;  (8-10)  rulings  on  evidence,  quoting  the  bill  of  excep- 
tions ;  (7)  refusal  to  allow  amendment. 

S.  A.  Will  and  Lev.  McQuiston,  for  appellant. — No  principle 
of  law  will  enable  a  party  who  guarantees  a  fact  upon  which  a 
contract  for  insurance  is  based,  which  fact  is  afterwards  found 
not  to  exist,  to  enforce  the  contract:  Mut.  Fire  Ins.  Co.  v. 
Iluntzmger,  98  Pa.  47  ;  O'Hara  v.  Mut.  Aid  Soc,  134  Pa.  419 ; 
Foot  V.  ^tna  Life  Ins.  Co.,  61  N.  Y.  571 ;  Sullivan  v.  The  Met. 
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Life  Ins.  Co.,  36  N.  Y.  38  ;  Mut  Aid  Soc.  v.  White,  100  Pa. 
12;  Life  Asso.  v.  Gillespie,  110  Pa.  84;  Archer  v.  Mut.  Co^, 
6  W.  N.  C.  332;  Blooming  Grove  Mut  Fire  Lm.  Co.  v.  Mc- 
Anemey,  102  Pa.  336. 

A  refusal  to  permit  a  defendant  to  alter  his  plea  or  defense 
is  undoubtedly  the  subject  of  a  writ  of  error :  Kaul  v.  Lawrence, 
73  Pa.  416 ;  Trego  v.  Lewis,  58  Pa.  463  ;  Clymer  v.  Thomas, 
7'  S.  &  R.  180  ;  Newlin  v.  Palmer,  11  S.  &  R.  101.  The  true 
criterion  is,  whether  the  alteration  in  the  proposed  amendment 
is  a  new  and  different  ipatter, — another  cause  of  action;  or 
whether  it  is  the  same  contract  or  injury :  Yost  v.  Eby,  23  Pa. 
331 ;  Coxe  v.  Tilghman,  1  Whart.  287 ;  Cassell  v.  Cooke,  8  S. 
&  R.  268.  The  propo9ed  amendment  should  have  been  allowed 
because  it  affected  the  merits  of  the  case :  Smith  v.  Kessler, 
44  Pa.  143 ;  Knapp  v.  Hartung,  73  Pa.  290 ;  Erie  City  Iron 
Works  V.  Barber,  118  Pa.  18 ;  Ency.  of  Pleading  and  Practice, 
518 ;  Garvin  v.  Dawson,  13  S.  &  R.  246 ;  Maus  v.  Maus,  5  Watts, 
315 ;  Crutcher  v.  Comm.,  6  Whart  340 ;  Sweeney  v.  Delaney, 
1  l*a.  320  ;  Trego  v.  Lewis,  58  Pa.  463. 

The  statement  of  the  plaintiff  as  to  the  cause  of  death  of  the 
insured  was  a  declaration  of  hei*  opinion  and  belief  of  the  cause 
of  death,  and  as  such  the  defendant  was  entitled  to  rely  upon 
it  before  the  jury  as  evidence  to  be  by  it  considered  with  the 
other  evidence  presented :  Mut.  Ins.  Co.  v.  Stibbe,  46  Md.  302. 
Proofs  of  death  of  assured  is  evidence  of  what  disease  he  died : 
Mut.  Ben.  Assn.  v.  Hoffman,  110  111.  603;  Lawrence  v.  Mut. 
Life  Ins.  Co.,  5  BradweU,  280 ;  Ins.  Co.  v.  Newton,  22  Wal- 
lace, 32 ;  Mut.  Ben.  Life  Ins.  Co.  v.  Higgenbotham,  95  U.  S. 
380.  On  general  principles,  the  declarations  made  in  proofs  of 
loss  by  claimant  are  admissible  in  evidence  against  him,  and  in 
favor  of  the  insurer:  Cook  on  Benefit  Societies,  217. 

To  constitute  medical  attendance,  it  is  not  necessary. that  a 
physician  should  attend  a  patient  at  his  house ;  attendance  at 
the  office  of  the  physician  is  sufficient :  Cushman  v.  U.  S.  Life 
Ins.,  70  N.  Y.  Ct  of  Appeals,  72. 

It  is  a  fair  rule  of  interpretation  that  the  inquiries  put  to  the 
applicant  for  life  insurance  are  deemed  to  relate  ^^  to  matters 
which  affect  the  general  health  and  continuance  of  life : "  Baiv 
teau  V.  Phoenix  Mut  Life  Ins.  Co.,  3  N.  Y.  Sup.  Ct  678. 


Digitized  by  VjOOQIC 


WALL  V.  ROYAL  SOC.  OF  GOOD  FELLOWS,  Appellant  363 
1897.]  Argaments. 

A.  B.  Beid^  with. him  A.  V.  B.  Watterson^  for  appellee. — 
Where  the  courts  are  able  to  glean  from  the  conduct  of  the  case 
that  the  attempt  to  procure  an  amendment  is  for  the  purpose 
of  obtaining  an  unconscionable  advantage,  even  if  it  be  at- 
tempted ostensibly  to  conform  the  pleadings  to  proofe,  they 
will  not  allow  it  to  be  done :  1  Enc.  of  PL  &  Pr.  584,  586,  Affi- 
davits of  defense  do  not  form  a  part  of  the  pleadings :  Bowen 
v.  De  Lattre,  6  Wh.  430.  The  affidavit  of  defense  not  being  a 
part  of  the  pleadings,  then  upon  the  principle  that  no  amend- 
ments beyond  the  declarations  or  plea  are  to  be  permitted,  save 
in  the  declaration  of  the  court,  we  cite :  Diehl  v.  Adams  Co. 
Mut.  Ins.  Co.,  68  Pa.  443 ;  Austin  v.  Ingham,  4  Yeates,  347 ; 
Wager  v.  Chew,  15  Pa.  323.  This  was  not  a  caae  in  which  the 
amendment  ought  to  have  been  permitted  to  ascertain  the  merits 
of  the  cause  on  trial:  Grasser  v.  Eckart,  1  Binney,  587;  Eber- 
soil  V.  Krug,  5  Binney,  51 ;  Ridgley  v.  Dobson,  3  W.  &  S.  118 ; 
Fox  V.  Foster,  4  Pa.  121.  We  contend  under  the  rule,  that 
when  the  cause  was  upon  the  trial  list,  and  especiaUy,  after  the 
trial  had  been  practically  concluded,  the  court  below  had  the 
sole  control  of  the  matter,  and  might  permit  or  refuse  the  filing 
of  such  supplemental  affidavit  in  its  discretion:  Endlich  on 
Affidavits  of  Defense,  sec.  9 ;  Sullivan  v.  Johns,  5  Whart.  366 ; 
Erwin  v.  Leibert,  5  W.  &  S.  105;  Finlay  v.  Stewart,  56  Pa. 
183 ;  Long  v.  Rhoads,  126  Pa.  378 ;  Glazer  v.  Lowrie,  8  S.  & 
R.  498 ;  Ridgley  v.  Dobson,  3  W.  &  S.  118 ;  Hartman  v.  Key- 
stone Ins.  Co.,  21  Pa.  466 ;  Yost  v.  Eby,  23  Pa.  332. 

The  proofs  of  death  were  inadmissible  for  the  purpose  of 
establishing  the  fact  or  cause  of  death  or  for  any  purpose  other 
than  to  prove  compliance  with  the  requirements  of  the  policy 
as  to  such  proofs  of  death :  Thurston  v.  Murray,  3  Binn.  326 ; 
Com.  Ins.  Co.  v.  Sennett,  41  Pa.  161 ;  Lycoming  Ins.  Co.  v. 
Schreffler,  42  Pa.  188;  44  Pa.  269;  Kittanning  Ins.  Co.  v. 
O'Neill,  110  Pa.  548 ;  Peoples  Mut  Accident  Assn.  v.  Smith, 
126  Pa.  317. 

Exhibit  5,  being  statement  of  Dr.  Lyman,  and  exhibit  7,  state- 
ment of  Dr.  Wiggins,  were  incompetent,  and  their  admission  as 
evidence  was  properly  refused  by  the  court  below :  Thurston  v. 
Murray,  3  Bum.  326 ;  Com.  Ins.  Co.  v.  Sennett,  41  Pa.  161 ; 
Ins.  Co.  V.  Higginbotham,  95  U.  S.  390 ;  Bacon  on  Ben.  Soc.  & 
Life  Ins.,  sec.  471 ;  Cook  on  Life  Ins.,  219.    Certificates  of  cause 
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of  death  cannot  be  admitted  to  support  the  theory  that  deceased 
was  afiUcted  with  the  disease  of  which  he  died  at  the  time  he 
applied  for  insurance  :  Continental  Co.  v.  Young,  113  Ind.  159 ; 
Covenant  M.  B.  Assn.  v.  Hoffman,  110  111.  603 ;  Cook  on  Life 
Ins.,  218, 

Opinion  by  Mb.  Justice  Gbben,  January  4, 1897 : 
While  it  is  pferhaps  correct  to  say  that  the  defendant's  second 
and  fourth  points  should  have  been  affirmed  without  qualifica- 
tion, we  do  not  feel  that  a  reversal  on  the  first  and  second 
assignments  would  be  wari'anted.  Prima  facie,  at  least,  the 
qualifications  were  correct,  and  they  were  harmless  in  any  events 
and  are  not  sustained. 

The  third  assignment  is  much  more  serious.  The  answer  to 
the  fifth  point  was  a  flat  refusal,  though  accompanied  by  the 
statement  that  if  the  point  had  been  limited  to  the  grounds  of 
defense  alleged  in  the  affidavit  it  would  have  been  affirmed. 
According  to  this  the  refusal  of  the  point  was  erroneous  if  the 
matters  of  fact  which  are  embraced  in  the  point  are  included  in 
the  affidavit  of  defense.  An  examination  of  the  affidavit  con- 
vinces us  that  the  matters  embraced  in  the  point  are  covered  by 
the  affidavit,  and  that  the  point  should  have  been  affirmed. 
The  affidavit  contains  the  following  averment, "  That  the  follow- 
ing statement  in  his  application  was  not  true,  viz :  '  I  have  no 
habit  or  injury  or  disease  which  will  tend  to  shorten  my  life, 
and  am  now  in  good  health.'  Said  statement  was  untrue,  false 
and  fraudulent  in  this  that  the  said  Edmund  Francis  Wall,  at 
the  time  of  making  the  same,  was  afflicted  with  and  had  phthisis 
with  lung  and  bronchial  trouble,  and  which  caused  his  death  of 
phthisis  and  pulmonary  disease,  November  16,  1893,  and  for 
which  he  had  been  previously  treated,  and  did  shorten  his  life." 
As  none  of  this  was  stated  or  explained  in  the  answers  to  ques- 
tions put  to  the  insured  at  the  time  of  his  application,  and  as  he 
did  then  declare  that  he  was  in  good  health,  it  is  at  once  mani- 
fest that  the  first  part  of  the  fifth  point  covers  the  case  exactly, 
and  was  entitled  to  an  affirmative  answer.  The  same  is  true  of 
the  second  part  of  the  point  which  asked  an  instruction  for 
defendant  if  at  the  date  of  examination  any  of  the  parents, 
brothers,  sisters,  grandparents,  uncles,  aunts  or  cousins  had 
ever  been  affected  with  consumption  or  with  pulmonary  or 
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hereditary  disease.  The  affidavit  of  defense  on  this  subject  con- 
tains the  following:  "  The  said  Edmund  Francis  Wall  did  make 
&lse,  fraudulent  and  untrue  answers  to  the  following  question 
asked  him  by  the  medical  examiner  at  his  medical  examination, 
made  November  14, 1892,  as  follows,  the  said  question  being, 
*have  any  or  either  of  your  pai'ents,  brothers,  sisters,  grand- 
parents, uncles,  aunts  or  cousins  been  afflicted  with  consump- 
tion ?'  To  which  the  answer  of  said  Edmund  Francis  Wall  was 
*•  No, '  which  said  answer  was  false,  fraudulent  and  untrue,  in 
this  that  his  aunt,  Johannah  Hictey,  died  in  1890  with  consump- 
tion and  pulmonary  trouble ;  also  that  his  cousin  Thomas  Hickey, 
son  of  said  Johannah  Hickey,  died  in  July,  1892,  with  tubercu- 
losis, at  the  house  of  said  Edmund  Francis  Wall ;  also  that  his 
cousin,  a  Miss  Wall,  a  daughter  of  said  Johannah  Hickey,  who 
was  also  living  at  his  home  at  the  time  he  made  said  answers, 
was  in  the  last  stages  of  consumption,  and  who  died  within 
several  months  thereafter ;  also  that  his  brother  William  having 
been  examined  in  the  summer  of  1892,  and  prior  to  his  applica- 
tion, by  a  physician  was  found  to  have  tuberculosis,  was  advised 
to  go  to  another  climate  on  account  of  his  disease,  and  did  go 
to  either  Colorado  or  California."  A  similar  averment  as  to  his 
brother  James  is  in  the  affidavit  of  defense.  The  learned  court 
below  was  therefore  clearly  in  error  in  refusing  the  fifth  point 
on  the  ground  that  the  point  went  '*  entirely  beyond  any  defense 
set  up  in  the  affidavit  of  defense."  In  consequence  of  this  rul- 
ing the  defendant  was  altogether  deprived  of  a  perfectly  legiti- 
mate defense  as  to  which  there  was  abundant  testimony.  It 
was  proved  without  contradiction  that  the  applicant  had  bron- 
chial catarrh  from  February  to  November,  1892,  and  was  treated 
for  it  a  number  of  times,  and  there  was  ample  testimony  from 
which  a  strong  presumption  arose  that  he  also  had  pulmonary 
disease  at  the  very  time  his  application  was  made.  The  third 
assignment  is  sustained. 

The  fourth  assignment  is  in  the  same  situation  as  the  third. 
The  sixth  point  of  the  defendant  asked  for  a  binding  instruc- 
tion in  its  favor  if  the  jury  found  that  the  applicant  had  been 
attended  by  Dr.  Wiggins  at  certain  dates  named,  all  within  a 
year  before  the  application  was  made.  The  learned  court 
answered  by  saying  that  the  point  was  affirmed  if  the  applicant 
had  been  attended  for  phthisis  or  lung,  bronchial  or  pulmonary 
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disease  within  the  time  named,  on  the  ground  that  the  affidavit 
of  defense  limited  this  branch  of  the  defense  to  the  allegations 
that  he  had  been  attended  by  physicians  for  trouble  of  this 
nature.  An  examination  of  the  affidavit  shows  that  this  was  a 
mistake.  The  affidavit  alleges  generally  and  without  limitation 
that  the  applicant  made  false  answers  to  questions  contained  in 
the  application  and  in  answer  to  certain  questions  to  the  medi- 
cal examiner.  It  does  not  specify  the  particular  questions,  but 
the  allegations  of  the  affidavit  would  be  supported  if  the  answers 
to  any  of  the  questions  thus  propounded  were  false.  If  there- 
fore the  point  should  be  sustained  as  to  lung  or  bronchial 
disease,  it  should  also  be  sustained  if  the  answers  were  false  as 
to  any  attendance  by  a  physician.  The  application  conti^ned 
an  express  covenant  of  warranty  of  the  truth  of  all  answers  to 
ail  questions  of  the  medical  examiner  and  the  financial  secre- 
tary, and  an  express  stipulation  that  if  any  of  them  were  false 
all  benefits  under  the  benefit  certificate  or  policy  were  forfeited. 
In  the  questions  of  the  financial  secretary  was  the  one,  ^^  When 
last  attended  by  a  physician  and  for  what  cause  ?  '*  And  the 
answer  was,  "  One  year  ago."  The  next  question  was,  "  Name 
and  address  of  physician  ?  "  And  the  answer  was,  "  Dr.  Wig- 
gins, McKeesport,  Pa."  Nothing  was  said  in  the  question 
about  any  disease,  but  it  did  require  a  statement  in  response  as 
to  what  cause  the  applicant  was  attended  for.  Now  if  he  was 
attended  by  a  physician  for  any  cause  within  the  year  previous 
to  the  application,  the  answer  was  false  and  would  preclude 
recovery.  It  was  also  concealment  to  omit  the  cause,  and  addi- 
tional falsehood  to  state  that  it  was  the  particular  physician 
named.  Dr.  Wiggins,  who  had  not  attended  liim  within  the 
year.  Now  in  point  of  fact  Dr.  Wiggins  testified  that  he  had 
attended  the  applicant  on  February  3,  May  3  and  12,  and 
June  7,  and  October  1, 16  and  22,  all  in  the  year  1892.  The 
application  was  dated  October  15,  1892,  and  no  less  than  six 
of  those  attendances  were  within  the  limited  period,  one  of  them 
being  on  the  very  day  the  application  was  signed.  The  disease 
for  which  all  the  attendance  had  been  given  was  bronchial 
catarrh,  which  was  of  so  serious  a  character  that  by  the  follow- 
ing April  it  had  extended  into  the  lungs,  causing  severe  cougli 
and  spitting  of  blood,  and  resulted  in  death  from  consumption 
tiie  following  November.     The  testimony  of  Dr.  Wiggins  was 
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entirely  uncontradicted,  and  it  established  beyond  all  question 
the  falsehood  of  the  answer  in  question.  The  effect  of  such  an 
answer  to  such  a  question  is  fully  established  in  the  case  of 
U.  B.  Mut-  Soc.  V.  O'Hara,  120  Pa.  257.  Mr.  Justice  Paxson, 
delivering  the  opinicm,  and  speaking  of  the  inquiry,  "  Have  you 
had  any  medical  attendance  within  the  last  year  prior  to  this 
date?  If  so,  for  what  disease? '*  said,  "The  object  of  this 
interrogatory  is  manifest.  If  the  assured  had  no  medical  attend- 
ance within  the  time  prescribed,  and  so  answers,  that  is  an  end 
of  it.  But  if  he  had  such  attendance,  then  the  company  is 
entitled  to  know  for  what  cause,  and  the  name  and  address  of 
the  doctor,  in  order  that  they  ascertain  the  particulars  from  him. 
And  if  the  assured  falsely  answer  that  he  had  no  medical  attend- 
ance, he  is  not  entitled  to  recover."  To  the  same  eff-ect  is 
O'Hara  v.  Mut.  Aid  Soc.,  134  Pa.  419.  In  Mut.  Fire  Ins.  Co. 
V.  Huntzinger,  98  Pa.  47,  we  said,  "  No  principle  of  law  will 
enable  a  party  who  guarantees  a  fact  upon  which  a  contract  for 
insurance  is  based,  which  fact  is  afterwards  found  not  to  exist, 
to  enforce  the  contract.  He  agrees  to  answer  for  the  truth  of 
the  fact,  and  cannot  escape  on  the  ground  of  his  mistake  as  to  its 
existence."  In  Foot  v.  ^Etna  Life  Ins.  Co.,  61  N.  Y.  571,  it 
was  said  in  the  syllabus,  "  The  insured  represented  that  he  had 
never  been  sick  and  had  never  been  attended  by  a  physician. 
It  was  proved  by  his  mother,  the  beneficiary,  that  he  was  ailing 
and  had  been  attended  by  a  physician  within  a  month  before  the 
policy  was  issued.  Held  a  breach  of  the  warranty  which  ren- 
dered the  policy  void."  To  the  same  effect  is  Sullivan  v.  The 
Met.  Life  Ins.  Co.,  36  N.  Y.  38. 

The  general  doctrine  that  in  actions  on  policies  of  insurance 
with  a  warranty  of  the  truth  of  the  facts,  the  validity  of  the 
contract  depends  on  the  truth  of  the  warranty,  and  that  the 
engagement  of  the  policy  holder  is  absolute  that  the  facts 
shall  be  as  they  are  stated  when  his  rights  under  the  policy 
attach,  is  so  very  familiar,  and  has  been  so  frequently  declared, 
that  a  mere  reference  to  a  few  of  our  modern  decisions  will 
suffice :  Mut  Aid  Soc.  v.  White,  100  Pa.  12 ;  Blooming  Grove 
Mut.  Fire.  Ins.  Co.  v.  McAnemey,  102  Pa.  335 ;  Life  Assoc,  v. 
Gillespie,  110  Pa.  84. 

It  needs  only  to  be  stated  in  passing  that  the  answer  of  the 
applicant  to  a  previous  interrogatory,  that  he  had  been  treated 
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three  years  before  by  Dr.  Wiggins  for  fracture  of  the  ribs  from 
which  he  had  recovered,  was  not  of  the  least  consequence  in 
considering  the  other  answers  which  have  been  discussed. 

We  think  the  seventh  assignment  is  also  sustained.  We 
know  of  no  reason  why  the  proposed  amendment  should  not 
have  been  aUowed.  It  did  not  propose  any  change  in  the  par- 
ties, nor  any  in  the  cause  of  action^  nor  in  the  form  of  action. 
It  was  merety  an  application  to  amend  the  pleadings  to  accord 
with  the  proof,  a  kind  of  an  amendment  which  is  as  a  rule 
always  allowed.  No  injustice  would  be  done  thereby,  on  the 
contrary,  the  application  was  in  the  interest  of  justice.  We  do 
not  regard  the  objection  that  it  was  not  made  until  after  the 
testimony  was  closed  as  of  any  force.  The  statutes  of  amend- 
ment expressly  allow  amendments  to  be  made,  ^'  at  any  stage 
of  the  proceeding."  The  proofs  had  been  offered  and  received 
without  objection,  and  the  record  showed  the  testimony  already 
in,  and  notiiing  was  required  but  to  formulate  the  pleadings  so 
as  to  conform  to  the  testimony.  We  do  not  regard  the  grant- 
ing or  i*efusing  of  this  amendment  as  vital  to  the  defense,  but 
as  it  harmonizes  the  pleadings  with  the  proofs  it  should  have 
been  allowed. 

The  paper  mai*ked  exhibit  No.  6  purported  on  its  face  to 
be  the  "official  notice  of  death,"  of  Edmund  F.  Wall,  and 
certified  that  "  it  is  not  in  any  part  filled  in  by,  nor  has  any 
information  therefor  been  derived,  directly  or  indirectly,  from 
any  member  of  the  society."  It  contains  full  statements  as  to 
the  sickness,  death  and  burial  of  Edmund  F.  Wall,  the  cause 
of  the  death,  the  place,  the  time,  the  place  of  interment,  the 
names  of  attending  physicians,  and  agreement  that  physicians 
may  give  information  of  all  knowledge  obtained  in  their  profes- 
sional capacity,  and  that  the  premier  and  secretary  of  the  defend- 
ant society  may  ask  such  further  questions  and  require  such 
further  proofs  of  death  as  they  may  think  neceroary ;  it  pur- 
ports to  be  signed  by  the  plaintiff  by  her  mark  attested  by  two 
witnesses,  and  it  contains  a  formal  acknowledgment  before  a 
magistrate,  who  certifies  over  his  signature  that  Ellen  J.  Wall 
was  known  by  him  to  be  the  person  who  signed  the  statement, 
and  that  she  being  duly  sworn  by  him  did  duly  depose  to  the 
truth  of  the  answers,  assertions  and  allegations  contained  in  the 
statement 
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This  paper  was  testified  to  have  been  found  among  the  offi- 
cial papeis  of  the  defendant  as  part  of  the  proofs  of  the  death 
of  Edmund  F.  Wall ;  it  was  taken  by  Mr.  W.  R.  Spooner,  the 
premier  of  the  defendant,  to  the  plaintiff,  produced  before  her 
and  her  husband  and  discussed  by  them  as  a  proof  of  their  son's 
death,  which  had  been  furnished  to  the  defendant,  and  told 
them  that  he  was  not  satisfied  with  the  proofs,  and  explained 
the  reasons  why  he  was  not  satisfied,  and  asked  for  additional 
information  as  to  the  facts  set  forth  in  the  paper,  and  detailed 
long  conversations  had  with  them  upon  that  subject.  This 
paper  being  offered  in  evidence  was  objected  to  on  the  ground 
that  it  was  incompetent,  that  it  was  not  established  by  proper 
evidence,  and  that  it  stated  facts  not  necessarily  within  the 
knowledge  of  the  person  making  the  affidavit.  It  certainly  was 
relevant)  and  it  was  not  offered  as  original  proof  of  the  facts 
stated.  It  was  offered  as  a  proof  of  death  furnished  by  the 
plaintiff,  and  was  of  course  admissible  if  it  really  came  from 
her,  and  it  was  admissible  in  any  event  as  a  declaration  against 
interest  if  its  authenticity  was  sufficiently  established.  It  was 
rejected  by  the  court  because  it  was  not  affirmatively  proved  to 
have  been  furnished  by  the  plaintiff.  But  as  it  was  produced 
before  her  by  the  defendant,  and  its  contents  were  a  subject  of 
discussion  between  the  plaintiff  and  the  defendant's  officer,  and 
was  not  challenged,  or  in  any  manner  disputed  or  denied  by 
the  plaintiff,  it  was  beyond  all  question  admissible  to  the  jury 
without  specific  proof  of  execution,  or  of  its  being  sent  to  the 
defendant  by  the  plaintiff.  At  the  very  best  the  court  could 
not  say  as  matter  of  law  that  the  conversation  between  the 
plaintiff  and  the  witness  Spooner  did  not  relate  to  this  paper. 
If  there  was  any  dispute  on  that  subject  it  would  have  to  be 
referred  to  the  jury  for  solution.  The  witness  was  asked, 
'*  Q.  I  asked  you  what  these  papers  are  ?  A.  These  papers 
that  are  marked  exhibits  5,  6  and  7  are  the  proofs  of  death  fur- 
nished upon  the  death  of  Edmimd  F.  Wall.  Q.  By  whom  fur- 
nished ?  A.  No.  5  was  furnished  or  obtained,  in  so  far  as  the 
doctor's  statement  is  concerned,  by  Mrs.  Wall,  and  given  to  the 
assembly  committee,  the  other  portions  of  it  I  believe  were  com- 
pleted by  the  assembly  committee,  as  I  understand  the  fact  to  be. 
No.  6  was  furnished  by  the  beneficiary  herself,  and  No.  7  was  for- 
warded to  the  supreme  office  by  Dr.  Wiggins,  upon  the  inquiry 
Vol.  olxxix — 24 
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made  of  bim  when  the  beneficiary^s  statement  showed  that  he 
was  one  of  the  attending  physicians  in  the  last  iUness."  Upon 
cross-examination  the  witness  said,  referring  to  exhibits  Nos.  5, 6 
and  7,  "  They  were  official  papers  upon  the  files  of  the  supreme 
secretary's  office  that  came  to  me  in  the  regular  course  of  busi- 
ness, and  upon  my  inquiry  subsequently  of  Mrs.  Wall  and  others, 
I  found  they  were  the  papers,  and  verified  their  genuineness 
from  the  parties  here."  Being  asked  whether  she  read  the 
papers  when  he  showed  them  to  her  he  answered,  "  She  did 
not.  I  read  to  her  the  portions  to  which  I  referred  in  my  testi- 
mony." He  said  further  that,  "  They  (the  papers)  were  sub- 
mitted to  her  and  her  husband,  and  he  examined  them.  Q.  You 
undertook  to  inform  them  as  to  the  contents  did  you  ?  A.  I 
informed  them  as  to  these  particular  features  in  the  statements 
of  the  two  doctors  which  gave  to  me  doubt,  and  upon  which  I 
told  them  that  I  would  have  to  reject  the  claim  unless  those 
facts  could  be  controverted.  Q.  What  statements  if  any  did 
you  make  to  Mrs.  Wall  relative  to  these  papers  ?  A.  I  told 
her  and  her  husband  that  those  were  the  proofs  of  death  fur- 
nished, and  so  far  as  the  paper  signed  by  her  is  coDcemed,  it 
was  recognized  on  the  subsequent  conversation  made  and  the 
statement  of  the  doctor  from  Denver,  and  there  was  no  denial 
upon  the  part  of  either.  They  seemed  to  recognize  both  of  these 
papers.  The  other  paper,  that  of  Dr.  Wiggins,  they  had  not 
seen  before,  and  I  read  to  them  if  I  remember  right,  that  full 
paper  because  it  is  a  short  one."  There  was  very  much  more 
testimony  as  to  the  matters  contained  in  the  several  exhibits, 
the  whole  of  which  proceeded  upon  the  assumption  that  the 
papers  were  what  they  purported  to  be,  and  not  the  least  ques- 
tion as  to  their  authenticity.  It  is  perfectly  manifest  that  the 
acts,  conduct,  declarations  and  answers  of  the  plaintiff  to  the 
questions  put  to  her  in  respect  to  these  papers  constitute  a  mass 
of  convincing  testimony  that  all  these  papers  were  received, 
discussed,  considered  and  acted  upon  by  both  the  plaintiff  and 
witness  as  genuine  in  all  respects,  and  they  were  therefore  all 
of  them  admissible  in  evidence  as  such.  Being  treated  as  such 
l^  both  parties  no  specific  proof  of  actual  execution  was 
required.  The  eighth,  ninth  and  tenth  assignments  are  there- 
fore sustained.  The  eleventh  assignment  is  sustained  because 
the  portion  of  the  charge  covered  by  this  assignment  limits  all 
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right  to  make  defense  to  the  presence  of,  or  treatment  for,  lung 
or  pulmonary  disease,  at  the  time  of  the  application,  or  within 
one  year  prior  to  that  time. 
Judgment  reversed  and  new  venire  awarded. 


Mrs.  Jos.  Marshall,  Appellant,  v.  A.  W.  Mellon  and  John 

H.  Galey.  j 

[Marked  to  be  reported.]  I 

Mines  and  mining— Oil  and  gas— Minerals,  ^ 

Petroleum  oil  and  natural  gas  are  minerals.  \ 

L^e  estate — Remainders — OU  and  gas  lease — Mines  and  mining.  \ 
Where  no  oil  or  gas  operations  have  been  commenced  on  land  be.  \ 
mn  estate  for  life  has  accrued,  the  tenant  for  life  has  no  right  to  open  ^ ' 
for  oil  or  gas  himself,  and  cannot  give  such  a  right  to  any  person  by  lease. 
A  life  tenant  of  oil  and  gas  lands  which  had  never  been  operated  for  oil 
or  gas  executed  a  lease  for  oil  and  gas  purposes  exclusively.  .The  lessees 
did  not  operate  the  land,  or  perform  any  of  the  covenants  of  the  lease, 
and  refused  to  pay  the  rent  stipulated.  Held,  that  the  lessor  could  not 
enforce  the  lease.  >    ' 

Argued  Oct.  29, 1896.  Apf  /No.  69,  Oct.  T.,  1896,  by 
plaintiff,  from  judgment  of  C.  i  No.  1,  Allegheny  County, 
Dec.  T.,  1890,  No.  281,  non  ob   Ante  veredicto.    Before  Stbb- 

'BBTT,  C.  J.,  GbBBN,  WnJiT a  mV?  /  JJloCOLLUM,  MiTCHELL,  DeAN 

and  Fell,  JJ.    Affirmed. 

Assumpsit  for  accrued  rent  upon  an  oil  and  gas  lease.  Be- 
fore Stowe,  p.  J. 

At  the  trial  it  appeared  that  on  the  death  of  her  husband  the 
plaintiff  became  vested  with  a  life  estate  in  the  land  covered 
by  the  lease,  and  that  it  had  never  been  operated  for  oil  or  gas. 
On  February  17, 1886,  plaintiff  executed  a  lease  of  the  land  to 
W.  A.  Mellon  for  the  sole  purpose  of  mining  for  oil  and  gas. 
The  lease  was  for  the  full  term  of  plaintiff's  life,  and  was  sub- 
sequentiy  assigned  to  defendants.  No  actual  possession  of  the 
premises  was  taken  by  the  lessee  or  his  assignees,  nor  was  any 
attempt  made  to  operate  the  land,  nor  was  any  payment  of  rent- 
als made. 
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Verdict  for  plaintiff  subject  to  the  question  of  law  reserved 
as  to  whether  the  plaintiff  was  entitled  to  recover  under  all  the 
evidence  in  the  case.  Judgment  was  entered  for  defendants 
non  obstante  veredicto. 

Error  assigned  was  entry  of  judgment  as  above. 

TT.  JSr.  S.  Thomson  and  A,  P.  Marshall^  with  them  Frank 
Thomson^  for  appellant. — The  lessee  and  his  assignees  knew 
the  extent  of  their  lessor^s  title,  and  whether  they  did  or  did 
not,  there  was  no  misrepresentation  made  to  them  by  the  lessor 
to  induce  them  to  enter  into  their  agreement,  and  no  lessee  in 
possession  is  permitted  to  dispute  the  title  of  his  lessor :  Mays 
v.  Dwight,  82  Pa.  464.  A  man  may,  if  he  sees  fit,  where  there 
are  conflicting  titles,  take  a  lease  from  each  of  the  pretended 
owners,  and  if  he  is  not  deceived  by  assertions  in  regard  to 
the  matter,  he  would  have  to  pay  both :  Hamilton  v.  Pittock, 
158  Pa.  457;  Wilson  v.  Cochran,  46  Pa.  229.  It  is  contended 
that  the  same  liability  exists  as  to  the  assignee  of  the  lease : 
Washington  Nat.  Gas  Co.  v.  Johnson,  128  Pa.  576 ;  Aderhold 
V.  Oil  Well  Sup.  Co.,  158  Pa.  401.  The  nature  of  the  inter- 
est granted  by  an  oil  or  gas  lease  is  widely  diffei-ent  from  the 
ordinary  mining  leases  for  coal,  etc. :  McNish  v.  Stone,  162  Pa. 
457  n;  Venture  Oil  Co.  v.  Fretts,  152  Pa.  451;  Plummer  v. 
Coal  &  Iron  Co.,  160  Pa.  483. 

An  actual  entry  upon  the  demised  premises  by  an  assignee 
of  a  lease  is  not  requisite  in  order  to  charge  him  with  the  per- 
formance of  covenants  running  with  the  land:  2  Taylor  on 
Landlord  and  Tenant,  sec.  450,  p.  28. 

Edwin  S.  Craig,  for  appellees. — A  tenant  for  life  can  make 
no  agreement  affecting  the  estate  which  will  bind  the  remain- 
derman, nor  will  he,  with  whom  the  agreement  is  made,  or  his 
ppivy,  be  bound  by  it;  for  a  contract  binds  both  parties  or 
neither:  Hill  v.  Roderick,  4  W.  &  S.  221. 

The  estoppel  of  a  tenant  to  deny  his  landlord's  title  is  founded 
on  possession  and  not  on  the  instrument  of  demise :  Taylor's 
Landlord  &  Tenant,  8th  ed.  sec.  89 ;  Gleim  v.  Rise,  6  Watts,  44 ; 
Cooper  V.  Smith,  8  Watts,  586 ;  Hall  v.  Benner,  1  P.  &  W.  402. 
As  the  defendants  never  entered  or  operated  on  the  land  de- 
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scribed  in  the  lease,  the  relationship  of  landlord  and  tenant 
never  was  established  between  the  plaintiff  and  the  defendants : 
Glasgow  V.  Chartiers  Oil  Co.,  162  Pa.  62 ;  Hooks  v.  Forst,  166 
Pa.  247;  Dallas'  Bainbridge  on  Mines,  284. 

A  tenant  for  life  may  work,  even  to  exhaustion,  mines  opened 
upon  the  land  before  the  commencement  of  the  life  estate ;  but 
unless  exempt  from  liability  for  waste,  she,  or  her  grantee,  can- 
not open  new  mines  in  the  lands  which  she  holds  for  life :  West- 
moreland Coal  Co.'s  App.,  86  Pa.  344;  1  Washburn's  Real 
Property,  4th  ed.  144;  Clegg  v.  Rowland,  L.  R.  2  Eq.  160; 
Brown  v.  O'Brien,  3  Clark,  96. 

Operations  to  produce  oil  and  gas  from  land  are  mining 
operations,  and  such  land  is  mining  land :  Gill  y.  Weston,  110 
Pa.  318;  Woodbum's  Est.,  138  Pa.  606;  Stoughton's  App., 
88  Pa.  198;  Williamson  v.  Jones,  39  W.  Va.  231 ;  Blakeley  v. 
Marshall,  174  Pa.  426 ;  Allison's  App.,  77  Pa.  221 ;  Westmore- 
land Nat  Gas  Co.  v.  DeWitt,  130  Pa.  236 ;  Duffield  v.  Hue, 
136  Pa.  602. 

Where  a  tenant  for  life  has  committed  waste  by  opening 
mines  the  produce  of  the  mines  belong  to  the  remainderman, 
and  the  tenant  for  life  is  not  even  entitled  to  the  interest  of  the 
produce :  Rogers  on  Mines,  2d  ed.  268. 

The  parties  to  the  lease  were  the  appellant  (plaintiff)  and 
one  W.  A.  Mellon,  who  is  not  a  party  to  this  suit ;  and  there 
being  no  privity  of  contract  between  the  plaintiff  and  the  de- 
fendants, the  plaintiff's  right  to  recover  rests  solely  upon  a  sup- 
posed privity  of  estate  between  the  plaintiff  and  defendants: 
Washington  Nat  Gas  Co.  v.  Johnson,  123  Pa.  676. 

The  privity  of  estate  which  induces  personal  liability  is  the 
actual  or  beneficial  enjoyment  of  the  thing  demised  or  the  right 
of  possession  and  enjoyment.  Where  there  is  neither,  no  per- 
sonal liability  can  arise :  Wickersham  v.  Irwin,  14  Pa.  110. 

The  language  *^  subject  to  the  conditions,  reservations  and 
restrictions  contained  therein  "  in  the  assignment  of  the  lease 
from  W.  A.  Mellon  to  the  defendants,  imposes  no  personal 
liability  on  the  defendants  in  favor  of  the  plaintiff  for  cove- 
nants broken  after  the  defendants  have  assigned  over :  Act  of 
June  12,  1878,  P.  L.  206 ;  Purdon,  1839,  pi.  29,  30 ;  Moore's 
App.,  88  Pa.  460 ;  Merriman  v.  Moore,  90  Pa.  78 ;  Walker  v. 
Physick,  6  Pa.  193;  Fennell  v.  Guffey,  139  Pa.  341. 
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An  oil  and  gas  lease  is  not  a  grant  of  property  in  the  oil,  but 
merely  a  grant  of  possession  for  the  puipose  of  searching  for 
and  producing  oil :  Bamhart  v.  Lockwood,  152  Pa.  82 ;  Meri- 
dian Nat.  Bank  v.  McConica,  8  Ohio  C.  C.  442. 

An  oil  and  gas  lease,  under  which  no  operations  have  ever 
been  conducted,  does  not  create  a  vested  estate  in  either  the 
land  or  the  minerals.  Such  a  lease  may  be  surrendered  and 
the  surrender  accepted  by  parol :  Thompson's  Appeal,  101  Pa. 
232 ;  Auer  v.  Penn,  92  Pa.  444 ;  Cochran  v.  Shenango  Nat 
Gas  Co.,  40  P.  L.  J.  82 ;  Brown  v.  Beecher,  120  Pa.  590 ;  Haight 
V.  Conners,  149  Pa.  297. 

An  assignee  is  liable  in  respect  to  his  possession  only,  for  he 
bears  the  burden  only  while  he  enjoys  the  benefit :  Berry  v. 
McMuUen,  17  S.  &  R.  84 ;  Weidner  v.  Foster,  2  P.  &  W.  28 ; 
Thomas  v.  Council,  5  Pa.  13 ;  Hannen  v.  Ewalt,  18  Pa.  11  ; 
Negley  v.  Morgan,  46  Pa.  281 ;  Elkinton  v.  Newman,  20  Pa. 
281. 

Opinion  by  Mb.  Justice  Gbebn,  January  4, 1897 : 
In  Stoughton's  Appeal,  88  Pa.  198,  we  said  "  Oil,  however,  is 
a  mineral,  and  being  a  mineral  is  part  of  the  realty.  Funk  v. 
Haldeman,  53  Pa.  229.  In  this  it  is  like  coal  or  any  other 
mineral  product  which  in  situ  forms  part  of  the  land.**  In 
Gill  V.  Weston,  110  Pa.  812,  we  said  of  petroleum,  "  It  is  a  min- 
eral substance  obtained  from  the  earth  by  a  process  of  mining, 
and  lands  from  which  it  is  obtained  may  with  propriety  be  called 
mining  lands."  In  Westmoreland  Nat.  Gas  Co.  v.  De  Witt, 
130  Pa.  235,  we  said,  "  Gas  it  is  true  is  a  mineral,  but  it  is  a 
mineral  with  peculiar  attributes."  In  Blakley  v.  Marshall,  174 
Pa.  425,  a  lease  for  oil  and  gas  purposes  was  made  by  lessors 
who  were  tenants  for  life  and  also  as  trustee  for  those  in  re- 
mainder. The  leased  premises  proved  to  be  productive.  A 
question  arose  upon  a  case  stated  as  to  the  interests  respectively 
of  the  life  tenants  and  those  in  remainder.  The  life  tenants 
claimed  the  whole  of  the  oil,  and  for  those  in  remainder  the 
same  claim  was  made.  The  court  below  appointed  a  trustee 
to  receive  all  the  oil  due  to  the  lessors,  and  to  invest  the  pro- 
ceeds, and  pay  the  interest  annually  realized  therefrom  to  the 
life  tenants  during  their  joint  lives  and  the  life  of  the  sur- 
vivor, and  at  the  death  of  the  latter  to  pay  the  principal  to  the 
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remainder-men.  This  court  sustained  the  court  below  and  said, 
"as  was  said  in  Stoughton's  Appeal,  88  Pa.  198,  and  other  cases 
in  the  same  line,  oil  in  place  is  a  mineral,  and  being  a  mineral 
is  part  of  the  realty.*  An  oil  lease  investing  the  lessee  with  the 
right  to  remove  all  the  oil  in  place  in  the  premises,  in  consid- 
eration of  his  giving  the  lessors  a  certain  per  centum  thereof,  is 
in  legal  effect  a  sale  of  a  portion  of  the  land,  and  the  proceeds 
represents  the  respective  interests  of  the  lessors  in  the  premises. 
If  there  be  life  tenants  and  remainder-men  the  former  are  entitled 
to  the  enjoyment  of  the.  fund  (interest  thereon)  during  life, 
and  at  the  death  of  the  survivor  the  corpus  of  the  fund  should 
go  to  the  remainder-men."  This  distribution  was  made  because 
all  the  interests  concurred  in  making  the  lease,  and  it  was  to 
the  manifest  interest  of  all  that  the  oil  should  be  taken  from 
the  land,  lest  it  should  be  drawn  away  by  other  wells  on  adja- 
cent premises.  In  that  respect  of  course  there  is  a  difference 
between  oil  and  gas,  and  solid  minerals,  but  in  respect  of  the 
interests  of  life  tenants  as  contrasted  with  those  in  remainder 
there  was  no  departure  from  the  common  law  rule  that  tenants 
for  life,  only,  may  not  open  new  mines  or  take  minerals  from 
the  premises,  except  in  case  of  mines  opened  by  the  former 
owner.  This  was  recognized  in  Westmoreland  Co.'s  Appeal,  85 
Pa.  344,  where  we  held  that  while  the  life  tenant's  right  to 
work  previously  opened  mines  was  undoubted,  there  was  no 
right  in  a  life  tenant  of  several  tracts,  to  open  a  new  mine  on  one 
of  the  tracts  upon  which  no  previous  opening  had  taken  place. 
Mercub,  J.,  said,  in  the  opinion,  "  neither  tract  is  appendant  or 
appurtenant  to  the  other.  If  she  had  a  life  estate  in  the  dis- 
tant tract  only,  the  fallacy  of  claiming  a  right  to  remove  the 
coal  therefrom  would  be  most  manifest.  The  unanswerable 
reason  would  be  that  the  mine  on  that  tract  had  never  been 
opened." 

We  see  no  difference  between  the  present  case  and  those 
cited,  so  far  as  this  question  is  concerned.  The  plaintiff  was 
but  a  tenant  for  life  of  the  premises  in  question.  There  had 
never  been  any  oil  or  gas  operations  commenced  on  the  land 
before  her  estate  for  life  accrued.  She  had  no  right  therefore, 
to  operate  for  oil  or  gas  herself,  and  she  could  not  give  such  a 
right  to  any  lessee  from  her.  Neither  the  original  lessee  nor 
the  defendimts,  his  assignees,  ever  held  any  such  right.    They 
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would  have  been  trespassers  if  they  had  undertaken  to  exercise 
such  a  right.  The  lease  was  "  for  the  sole  and  only  purpose  of 
drilling  and  operating  for  petroleum,  oil  or  gas,"  and  "  to  have 
and  to  hold  the  said  premises  for  the  said  purpose  only."  All 
the  terms  and  conditions  of  the  lease  relate  to  that  purpose  alone, 
and  no  right  to  the  use  of  the  surface  for  any  other  purpose  is 
conferred.  It  is  manifest,  therefore,  that  as  no  interest  what- 
ever was  acquired  under  the  lease,  the  lessees  are  under  no 
obligation  to  pay  for  a  right  or  privilege  which  they  never 
obtained,  or  in  damages  for  not  performing  an  illegal  covenant 
therein.  We  think  the  judgment  entered  by  the  court  below 
was  entirely  right. 

It  seems  to  us,  however,  in  view  of  the  peculiar  character  of 
oil  and  gas  as  being  fugacious  in  their  nature,  and  liable  to  be 
diverted  by  operations  upon  other  adjoining  or  nearby  lands, 
in  order  to  preserve  the  interests  of  both  life  tenants  and 
remainder-men,  it  would  be  well  for  the  legislature  to  make 
such  enactments  as  would  enable  the  owners  of  this  class  of 
lands  to  secure  to  themselves  the  benefits  of  such  minerals  as 
these.    As  it  is  now,  the  law  is  not  efficacious  to  that  end. 

Judgment  affirmed. 


W.  H.  Straw  and  William  Henry,  trading  as  Straw  & 
Henry  v.  Elizabeth  Murphy,  owner  or  reputed  owner, 
and  Harry  J.  Smith,  contractor  and  Appellant. 

Mechanics^  lien — Res  judicata — Striking  off  aatisf  action. 
Where  on  a  i*ule  to  strike  off  satisfaction  of  a  mechanics*  lien,  the  case 
has  been  considered  on  its  merits,  the  decision  of  the  court  is  a  bar  to  any 
subsequent  contest  of  the  same  matter  either  on  motion  or  by  formal  bill. 

Mechanics^  lien — Partnership — Satisfaction  of  lien^  Substitution  of  fund 
for  land. 

Two  partners  who  were  subcontractors  filed  a  mechanics*  lien  against  a 
building  which  they  had  erected  under  a  building  contract.  Subsequently 
one  of  the  partners  settled  with  the  contractor  and  satisfied  tlie  lien  of 
record.  A  rule  was  taken  by  the  other  partner  to  strike  off  the  satisfac- 
tion, alleging  that  it  had  been  entered  in  fraud  of  his  rights,  but  not  charg' 
ing  fraud  upon  the  contractor.  The  contractor  and  the  subcontractors  filed 
an  agreement  that  the  case  should  be  submitted  to  the  court,  and  its  de- 
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oision  should  be  final,  reserving  however  the  right  of  appeal.  All  of  the 
parUes  subsequently  signed  an  agreement  by  which  it  was  provided  that 
the  owner  should  pay  the  amount  of  the  lien  into  a  bank,  and  that  the  lien 
should  again  be  satisfied  of  record,  but  it  was  stipulated  that  this  should 
in  *'  nowise  affect  any  litigation  now  pending  or  that  may  hereafter  be 
brought,  nor  is  it  to  be  referred  to  in  any  proceedings,  except  that  after 
the  decision  of  said  common  pleas  No.  2  is  made,  or  any  appeal  therefrom 
to  the  Supreme  Court  is  finally  decided,  should  any  party  take  such  ap- 
peal, it  shall  be  used  for  the  purpose  of  having  an  order  to  disburse  said 
fund  in  accordance  with  said  decision."  HeU  (1)  that  the  meaning  of  the 
agreement  was  that  the  decision,  whetlier  of  the  common  pleas  uiiappealed 
from  or  of  the  Supreme  Court  on  appeal,  was  to  be  final  on  all  the  parties 
as  to  the  right  to  tlie  fund ;  (2)  that  an  order  should  be  made  directing  the 
fund  to  be  paid  to  the  contractor. 

Argued  Oct.  29,  1896.  Appeal,  No.  75,  Oct.  T.,  1896,  by 
defendants,  from  order  of  C.  P.  No.  2,  Allegheny  Co.,  April  T., 
1895,  No.  2,  discharging  a  rule  to  show  cause  why  a  sum  in 
bank  should  not  be  paid  to  the  contractor.  Before  Ster- 
BETT,  C.  J.,  Green,  Williams,  McCollum,  Mitchell,  Dean 
and  Fell,  J  J.    Reversed. 

Rule  to  show  cause  why  the  sum  of  $1,172.72  in  the  Bank  of 
Secured  Savings  should  not  be  paid  to  H.  J.  Smith.  Before 
Whttb,  J. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

Error  assiffned  was  order  discharging  rule. 

Wm.  A.  Hudson,  with  him  IT.  McD,  McCue^  for  appellant. 

James  FitzsimmonSj  for  appellee. 

Opinion  by  Mb.  Justice  Mitchell,  January  4, 1897 : 
This  case  as  the  learned  judge  below  remarked  is  very  badly 
mixed,  and  the  court  has  added  greatly  to  the  uncertainty  by 
its  failure  to  indicate  the  grounds  of  its  action  in  discharging 
the  appellant's  rule  for  an  order  that  the  fund  in  bank  be  paid 
to  him.  Not  havmg  the  assistance  of  its  views  oq  this  point 
we  have  been  obliged  to  seek  for  the  reasons  through  a  very 
confused  record,  and  have  been  forced  to  the  conclusion  that  if 
the  rule  was  discharged  on  the  merits  the  result  was  in  conflict 
with  the  court's  previous  action  on  the  rule  to  strike  off  satis- 
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faction  of  the  lien;  and  if  on  the  form  of  the  remedy  sought,  the 
objections  were  allowed  undue  weight. 

The  substantial  question  in  the  first  aspec^i  is  whether  or  not 
the  appellant's  claim  to  the  money  in  bank  has  been  already 
adjudicated.  Appellant  was  the  contractor  for  the  erection  of 
certain  houses,  and  Straw  &  Henry  copartners,  were  subcon- 
tractors under  him,  for  brickwork,  etc.  The  subcontractors 
were  unable  to  go  on  with  the  work,  and  by  agreement  appellant 
took  it  off  their  hands  and  completed  it.  The  partners  having 
quarreled,  a  lien  was  filed  in  their  name  for  the  work,  which 
embarassed  the  owner  and  the  contractor  in  getting  funds  for 
settlement.  Thereupon  the  contractor,  appellant,  settled  with 
Henry,  one  of  the  partners,  and  the  latter  satisfied  the  lien  of 
record.  At  this  point  the  present  litigation  began  by  Straw,  the 
other  partner,  obtaining  a  rule  to  strike  off  the  entry  of  satis- 
faction. In  his  petition  he  sets  forth  the  partnership,  the  con- 
tract, the  turning  over  of  the  work  to  appellant  for  completion, 
the  failure  of  Henry  to  supply  his  part  of  the  money,  his  insol- 
vency, and  the  consequent  liability  of  petitioner  for  the  debts 
incurred  for  materials,  the  tiling  of  the  lien,  etc.  The  petition 
then  continues  that  Henry,  for  the  purpose  of  cheating  and 
defrauding  the  petitioner  had,  without  his  knowledge  or  con- 
sent, fraudulently  satisfied  the  said  lien,  although  receiving  no 
consideration  therefor,  and  that  this  action  was  taken  by  Henry 
for  the  purpose  of  collecting  and  receiving  the  money  due  on 
said  lien,  and  of  appropriating  the  same  to  his  own  use,  and 
thereby  rendering  petitioner  liable  for  all  the  claims  of  the 
material-men.  He  therefore  prayed  that  the  satisfaction  should 
be  stricken  off  and  the  lien  reinstated.  It  will  be  observed  that 
appellant  is  not  charged  with  any  participation  in  the  alleged 
fraud  of  Henry,  nor  was  the  rule  asked  or  granted  against  him. 
He  however  intervened  on  his  own  petition,  setting  forth  that 
the  owner  was  fully  protected,  and  had  no  interest;  that  Henry 
had  been  paid  in  full,  and  petitioner  (appellant)  was  therefore 
the  only  person  having  any  substantial  interest  in  the  matter. 
The  court  ordered  him  to  be  made  party  to  the  rule,  answers 
were  filed  by  him  and  by  Henry,  and  thereafter  the  controversy 
proceeded  between  him  and  Straw,  the  issue  being  whether  as 
against  appellant,  the  settlement  with  Henry,  and  the  latter's 
entry  of,  satisfaction  on  the  lien,  was  a  fraud  on  Straw  which 
should  be  stricken  off. 
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During  the  taking  of  testimony  on  the  rule,  the  owner  of  the 
houses,  Mrs.  Murphy,  desiring  to  be  relieved  from  the  lien, 
paid  the  amount  into  the  Bank  of  Secured  Savings  under  an 
agreement  of  all  parties,  which  will  be  noticed  hereafter,  and  a 
second  satisfaction  was  entered  on  the  record  of  the  lien.  It 
is  contended  by  the  appellee,  and  it  is  the  main  argument  in 
support  of  the  order  of  the  court,  that  this  arrangement  put  an 
end  to  the  application  to  strike  off  the  first  satisfaction  entered 
by  Henry,  and  the  court  could  do  nothing  but  discharge  the 
rule,  as  it  would  be  of  no  value  whatever  to  any  one  to  strike 
off  the  first  satisfaction  after  an  admittedly  valid  second  one 
had  been  entered  by  consent  of  all  parties.  Certainly  the  most 
regular  and  convenient  practice  would  have  been  to  discharge 
the  pending  rule  without  prejudice  and  award  an  issue  to  deter- 
mine the  title  to  the  fund  in  bank.  But  this  course  was  not 
taken.  The  terms  of  the  agreement  and  the  conduct  of  the 
parties  all  show  that  the  contest  proceeded  on  the  old  issue. 
Testimony  continued  to  be  taken  for  a  month  later,  and  when 
it  was  completed  it  was  submitted  to  the  court,  with  the  agree- 
ment that  the  decision  should  be  final,  except  that  the  right  of 
appeal  was  reserved.  This  apparent  contradiction  will  be 
noticed  hereafter.  *  The  only  effect  of  the  arrangement  there- 
fore was  to  substitute  the  fund  for  the  lien  of  record,  and  the 
parties  went  on  to  determine  the  right  to  the  money  just  as 
they  would  have  determined  the  right  to  the  lien  had  the 
arrangement  not  been  made.  The  whole  matter  of  the  settle- 
ment by  appellant  with  Henry,  and  the  latter's  entry  of  satis- 
&etion  was  gone  into  in  the  testimony,  was  submitted  to  the 
court  for  decision,  and  the  opinion  of  the  court  shows  that  it 
was  considered  and  decided.  "  The  burden  of  proof  "  says  the 
learned  judge  "  is  on  the  party  taking  this  rule  to  show  that  the 
satisfaction  was  wrongfully  made.  After  a  careful  considera- 
tion of  the  testimony,  I  am  not  satisfied  the  satisfaction  should 
be  stricken  off,  and  the  lien  reinstated."  A  bill  which  I  have 
examined  is  pending  in  which  Straw  is  complainant,  and  on 
that  he  may  get  a  decree  for  account,  with  perhaps  a  balance  in 
his  favor  against  Henry,  but  with  this  the  appellant  has  now 
nothing  to  do.  His  claim  to  this  fund  has  been  once  adjudi- 
cated, and  is  not  open  to  further  question.  The  application 
that  Straw  made  was  to  the  equity  powers  of  the  court  to  undo 
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the  act  of  his  partner  on  the  ground  of  fraud,  and  the  court 
liaving  considered  the  case  on  the  merits,  its  decision  was  a  bar 
to  any  subsequent  contest  of  the  same  matter  either  on  motion 
or  by  formal  bill:  Gordinier's  Appeal,  89  Pa.  628;  Frauen- 
thal's  Appeal,  100  Pa.  290 ;  Morgan's  Appeal,  110  Pa.  271 ; 
Given's  Appeal,  121  Pa.  260 ;  Ahl  v.  Goodhart,  161  Pa.  465 ; 
Wilson  V.  Buchanan,  170  Pa.  14.  In  this  last  case  the  subject 
was  fully  discussed  by  our  Brother  Fell,  and  it  was  shown 
that  the  earlier  case  of  Wistar  v.  McManus,  64  Pa.  318,  was  a 
departure  from  principle  on  this  point,  and  has  now  been  deci- 
sively overruled. 

Coming  now  to  the  second  matter,  the  form  of  the  relief 
sought  is  certainly  not  so  scientific  or  so  convenient  as  an  issue 
directly  on  the  title  to  the  fund,  but  the  objections  do  not  go  to 
the  substantial  merits,  and  are  not  insuperable  in  a  court  of 
equity.  The  agreement  of  all  parties  under  which  the  money 
was  paid  in  to  tiie  bank  stipulates  that  the  agreement  and  satis- 
faction of  the  lien  are  in  ^^  nowise  to  affect  any  litigation  now 
pending  or  that  may  hereafter  be  brought,  nor  is  it  to  be  referred 
to  in  any  proceedings,  except  that  after  the  decision  of  said 
common  pleas  No.  2,  is  made  or  any  appeal  therefrom  to  the 
Supreme  Court  is  finally  decided,  should  any  party  take  such 
appeal,  it  shall  be  used  for  the  purpose  of  having  an  order  to 
disburse  said  fund  in  accordance  with  said  decision."  Here 
then  is  a  specific  provision  by  all  the  parties  in  the  very  crea- 
tion and  deposit  of  the  fund,  that  it  shall  be  paid  out  on  the 
order  of  the  courts  either  the  common  pleas,  or  if  on  appeal,  by 
the  Supreme  Court  upon  final  decision.  And  this  provision 
explains  the  seeming  paradox  in  the  agreement  of  counsel  sub- 
mitting the  case  to  the  court,  that  the  decision  shall  be  final, 
but  reserving  the  right  of  appeal.  Though  somewhat  Hibernian 
in  expression,  the  meaning  is  clear  that  the  decision,  whether 
of  the  common  pleas  unappealed  from,  or  of  the  Supreme  Court 
on  appeal,  is  to  be  final  among  all  the  parties  as  to  the  right  to 
this  fund.  In  the  face  of  these  agreements  the  parties  cannot 
be  heard  to  object  to  the  order  prayed  for,  and  the  only  other 
party  concerned,  the  Bank  of  Secured  Savings,  comes  in  and 
answers  that  it  received  the  money  on  the  terms  specified  in  the 
agreement,  and  is  ready  and  willing  to  pay  it  out  to  such  per- 
sons as  the  court  may  direct. 
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The  order  discharging  the  rule  is  reversed,  and  the  rule  is 
made  ahsolute,  and  the  Bank  of  Secured  Savings  is  directed  to 
pay  the  fund  in  controversy,  less  any  proper  charges  and  deduc- 
tions, to  appellant,  Harry  J.  Smith,  or  his  assigns. 

Costs  of  this  appeal  to  be  paid  by  appellee. 
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House  Insurance  Company,  Garnishee  and  Appellant. 

196   267 

ArbUratian — Revocable  agreement— ArbitrcUora  not  named.  '  279  "~ — ooti 

Where  an  agreement  to  arbitrate  does  not  pix)vide  for  submitting  mat-    24  SC  n59\ 

ters  of  dispute  to  any  particular  person  or  tribunal  named,  but  to  one  or  1^79 ogT 

more  persons  to  be  eventually  chosen  by  the  parties,  it  is  revocable  by      35  SC  '528 
either  party. 

Insurance — Fire  insurance — Provision  as  to  oumership. 

The  conditions  of  a  policy  of  fire  insurance  as  to  the  ownership  of  the 
property  insured  are  to  be  understood,  not  in  their  technical  sense,  but 
as  requiring  that  the  insured  be  the  actual  and  substantial  owner. 

WiU—Devise—Fee — Limited  restriction  on  alienation. 

A  policy  of  fire  insurance  provided  that  the  interest  of  the  insured  in  the 
property  should  be  that  of  **  unconditional  and  sole  ownership.^^  The  in- 
sured acquired  the  property  by  devise  *'  to  be  his  forever  for  his  own 
proper  use'*  subject  only  to  a  restriction  of  alienation  until  he  attained 
the  age  of  thirty  years.  Held^  that  the  insured  was  an  owner  within  the 
meaning  of  the  policy. 

Testator  devised  to  the  insured  a  homestead.  This  was  followed  in  the 
will  by  gifts  of  annuities  to  the  brothers,  sisters  and  children  of  the  testa- 
tor, and  by  the  appointment  of  executors.  Testator  then  directed  as  fol- 
lows :  **  On  the  death  of  my  heirs  herein  named  all  property  and  bank 
stock  to  be  sold  and  divided  among  all  the  heirs.  Should  my  grand- 
son, J.,  (the  insured)  die  before  he  is  thirty  without  leaving  any  heirs  his 
estate  to  l>e  divided  pro  rata  among  the  heirs.**  Held^  (1)  that  by  the 
words  '*  my  heira  herein  named  **  testator  meant  the  annuitants,  and  that 
•* all  the  heirs"  included  the  grandson ;  (2)  that  the  words  ••  all  property 
and  bank  stock"  did  not  include  the  homestead  previously  devised  in  fee; 
(3)  that  the  grandson  took  an  estate  in  fee  in  the  homestead. 

WiU — Devise  of  fee — Cutting  down  estate. 

Where  there  is  a  clear  gift  in  a  will  it  cannot  afterwards  be  out  down, 
except  by  something  which  with  reasonable  certainty  indicates  the  inten 
lion  of  the  testator  to  cut  it  down. 
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Argued  Oct.  30,  1896.  Appeal,  No.  89,  Oct.  T.,  1896,  by 
Dwelling  House  Insurance  Company,  from  judgment  of  C.  P. 
No.  8,  Allegheny  Co.,  Nov.  T.,  1894,  No.  627,  on  verdict  for 
plaintiff.  Before  Stbbebtt,  C.  J.,  Gbben,  Wimjamb,  Mo- 
CoLLUM,  MrrcHBLL,  Dean  and  Fell,  JJ.    Affirmed. 

Execution  attachment  by  a  judgment  creditor  of  John  D. 
McKee,  to  recover  from  the  Dwelling  House  Insurance  Com- 
pany the  amount  due  said  McKee  on  a  policy  of  fire  insurance. 
Before  McCltjng,  J. 

The  garnishee  denied  liability  under  the  policy  of  insurance 
because  the  insured  was  not  the  sole  and  unconditional  owner 
of  the  property  as  required  by  the  policy,  and  the  issue  was 
between  it  and  the  plaintiff  who  was  a  judgment  creditor  of  the 
insured.  The  latter  died  pending  the  suit,  without  leaving  any 
issue,  and  under  thirty  years  of  age ;  the  significance  of  which, 
with  other  facts,  will  appear  from  the  opinion  of  the  Supreme 
Court.  The  defendant  also  denied  liability  in  this  suit  because 
the  insured  had  refused  to  submit  the  matters  to  arbitration 
under  the  terms  of  the  policy  which  provided  that  in  case  the 
parties  could  not  agree  upon  tiie  loss,  appraisers  should  be  chosen 
to  adjust  it.  The  court  submitted  the  case  to  the  jury  on  the 
question  whether  the  value  of  the  house  at  the  time  of  the  fii*e 
was  equal  to  the  amount  of  the  policy,  and  what  tiiat  value 
was.  The  court  instructed  the  jury  tiiat,  under  the  will  of 
David  McKee,  John  McKee  took  an  estate  in  fee.  The  court 
also  instructed  the  jury  that  the  refusal  to  arbitrate  did  not 
constitute  a  sufficient  defense  to  the  action. 

Verdict  and  judgment  for  plaintiff  for  $3,195.  Defendant 
appealed. 

Error  aligned  among  others  was  entry  of  judgment  on  the 
verdict. 

Sainttel  J.  Graham  and  Willis  F.  McCooh^  for  appellant. — 
The  provision  for  arbitration  should  be  upheld :  Hamilton  v. 
Liverpool  etc.,  Ins.  Co.,  136  U.  S.  242 ;  Rohnteiler  v.  Ins.  Co., 
67  Fed.  Rep.  562 ;  McNeese  v.  Southern  Ins.  Co.,  61  Mo.  App. 
Rep.  335;  Boyles'  Sons  v.  Ins.  Co.,  169  Pa.  349;  German 
American  Ins.  Co.  v.  Hocking,  115  Pa.  404. 
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The  insured  was  not  an  unconditional  owner :  Provenchere's 
App.,  67  Pa.  462;  Grim's  App.,  1  Gr.  209;  4  Kent's  Commen- 
taries, 67 ;  Nicholson  v.  Bettle,  67  Pa.  884 ;  Hall  v.  Robinson, 
3  Jones,  348 ;  Jauretche  v.  Proctor,  48  Pa.  466 ;  Mc Williams 
V.  Nisly,  2  S.  &  R.  607;  Langdon  v.  Ingram,  28  Ind.  360; 
Stewart  v.  Brady,  3  Bush.  623 ;  Earle  v.  McAlpine,  3  Grant 
CL  (Ontario),  161 ;  HUl  v.  Hill,  6  Barb.  N.  Y.  419 ;  Imp.  Fire 
Ins.  Co.  V.  Dunham,  117  Pa.  476. 

William  Tost^  for  appellee. — This  court  has  repeatedly  de- 
clared the  clause  of  arbitration  in  the  policy  to  be  revocable, 
and  that  it  cannot  oust  the  jurisdiction  of  the  courts :  Wright 
V.  Ins.  Co.,  110  Pa.  29 ;  German-American  Ins.  Co.  v.  Hocking, 
115  Pa.  404 ;  Gray  v.  Wilson,  4  Watts,  41 ;  O'Neil  v.  Ins.  Co., 
166  Pa.  72 ;  Boyle  v.  Ins.  Co.,  169  Pa.  349 ;  Rea's  App.,  13 
W.  N.  C.  646 ;  Monongahela  v.  Fenlen,  4  W.  &  S.  210 ;  Lau- 
man  v.  Young,  31  Pa.  306. 

In  this  case  the  arbitration  clause  could  in  no  event  avail  the 
garnishee :  Reed  v.  Penrose,  36  Pa.  229. 

The  title  of  the  insured  was  in  fee  simple :  Mclntyre  v.  Mc- 
Intyre,  123  Pa.  330 ;  McCuUough  v.  Gilmore,  11  Pa.  370 ;  Act 
of  April  8, 1833,  P.  L.  249 ;  Fahmey  v.  Holsinger,  66  Pa.  391 ; 
Manderson  v.  Lukens,  23  Pa.  31 ;  Passmore's  App.,  23  Pa.  381 ; 
Rewalt  V.  Ukich,  23  Pa.  388 ;  Womrath  v.  McCormick,  61  Pa. 
604. 

The  policy  would  not  be  avoided  by  the  alleged  conditional 
Umitation :  Kronk  v.  Ins.  Co.,  91  Pa.  300 ;  Chandler  v.  Com- 
merce Ins.  Co.,  88  Pa.  223 ;  Hope  Mut.  Ins.  Co.  v.  Brolaskey, 
36  Pa.  282 ;  Susquehanna  Ins.  Co.  v.  Staats,  102  Pa.  629  5  Col- 
lins  V.  London  Assurance  Co.,  166  Pa.  298 ;  Lebanon  Ins.  Co. 
V.  Erb,  112  Pa.  149;  Penna.  Fire  Ins.  Co.  v.  Dougherty,  102 
Pa.  668;  Imperial  Co.  v.  Dunham,  117  Pa.  460;  Elliott  v.  Ins. 
Co.,  117  Pa.  648 ;  Kenton  Ins.  Co.  v.  Wigginton,  89  Ky.  380 ; 
Lawrence  v.  Ins.  Co.,  43  Barb.  479;  Burson  v.  Fire  Assn.,  136 
Pa.  267. 

Opikion  by  Me.  Justice  McCollitm,  January  4, 1897 : 
The  refusal  of  the  insured  to  comply  with  the  condition  in 
the  policy  in  regard  to  the  appointment  of  appraisers  to  ascer- 
tain the  amount  of  the  loss  in  case  of  a  disagreement  concern 
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ing  it  does  not  constitute  a  good  defense  to  this  action.  Tho 
condition  was  nothing  more  than  an  agreement  to  refer  to  three 
appraisers  to  be  appointed  at  a  future  time,  to  determine  the 
amount  of  the  loss  by  the  award  of  any  two  of  them.  It  was  a 
revocable  agreement  and  the  insurance  company  is  in  no  posi- 
tion to  complain,  here  or  elsewhere,  of  the  revocation  of  it.  It 
has  not  shown  that  it  admitted  the  validity  of  its  policy,  or  its 
liability  under  it,  but  on  the  contrary  it  has,  in  the  language  of 
the  learned  judge  of  the  court  below,  "  always  denied  its  liabil- 
ity on  ground  which,  if  sustained,  cut  up  tiie  contract  by  the 
roots."  The  foregoing  views  are  fully  warranted  and  sustained 
by  the  decision  of  this  Court  in  Mentz  v.  Ins.  Co.,  79  Pa.  478. 
In  Assurance  Co.  v.  Hocking,  116  Pa.  407,  it  was  distinctly 
held  in  an  opinion  by  Mr.  Justice  Clark  that  where  an  agree- 
ment to  arbitrate  does  not  provide  for  submitting  matters  in 
dispute  to  any  particular  person  or  tribunal  named,  but  to  one 
or  more  persons  to  be  eventually  chosen  by  the  parties,  it  is 
revocable  by  either  party.  Further  consideration  of  this  branch 
of  the  insurer's  contention  is  deemed  unnecessaiy,  because  the 
cases  cited  furnish  a  sufficient  answer  to  it. 

Another  defense  to  the  action  is  that  the  interest  of  the 
insured  in  the  property  destroyed  was  **  other  than  uncondi- 
tional and  sole  ownership,"  and  this  depends  on  the  constanic- 
tion  of  the  will  by  which  he  acquired  title  to  it.  The  property 
destroyed  was  a  dwelling  house  included  in  the  devise  by  David 
McKee  of  his  homestead  to  John  D.  McKee  "  to  be  his  forever 
for  his  own  proper  use,"  subject  only  to  a  restriction  of  aliena- 
tion until  he  attained  the  age  of  thirty  years,  which  in  his  case 
was  for  the  period  of  thirteen  years.  In  Jauretche  v.  Proctor, 
48  Pa.  466,  Woodward,  C.  J.,  said :  *'  A  partial  restriction, 
such  as  not  to  alien  to  a  particular  person  or  for  a  limited  time, 
may  be  supported,  but  a  general  restraint  of  alienation  when 
annexed  to  an  absolute  estate  is  void,  upon  the  familiar  prin- 
ciple that  conditions  repugnant  to  the  estate  to  which  they  are 
annexed  bind  not."  This  is  in  accord  with  the  view  expressed 
by  TiLGHMA}!^,  C.  J.,  in  Mc Williams  v.  Nisly,  2  S.  &  R.  507, 
and  by  CouLTBR,  J.,  in  McCullough  v.  Gilmore,  11  Pa.  870. 
It  is  said  in  6  Am.  &  Gng.  Ency.  of  Law,  p.  877,  note  4,  that 
^^  the  weight  of  authority  seems  to  be  against  such  restraints 
however  limited  as  to  time."     The  ground  on  which  a  partial 
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lestraint  of  alienation  is  supported  is  that  it  is  not  inconsistent 
with  a  reasonable  enjoyment  of  the  fee :  McWDliams  v.  Nisly, 
supra,  and  Libby  v.  Clark,  118  U.  S.  250.  While  the  cases  on 
this  point  are  conflicting,  the  Pennsylvania  cases  we  have  cited 
seem  to  sustain  a  partial  restraint  of  alienation.  But  we  may 
assume  that  the  restriction  in  question  is  valid  without  conced- 
LQg  that  it  relieves  the  insurer  from  liability  on  its  policy.  The 
conditions  of  the  policy  are  to  be  understood,  not  in  their  tech- 
nical sense,  but  as  requiring  that  the  insured  be  the  actual  and 
substantial  owner:  Beach  on  Insurance,  sec.  405.  The  risk  was 
not  affected  by  the  restriction.  It  was  not  inconsistent  with  a 
reasonable  enjoyment  of  the  estate  devised,  and  the  insured 
was  the  actual,  sole  and  substantial  owner  of  the  propertj'- 
destroyed.  For  the  reasons  above  stated  the  restriction  in 
question  cannot  be  regarded  as  affording  a  defense  to  the  action. 
It  is  contended  however  that  if  the  insured  by  the  devise  to 
him  of  the  homestead  acquired  an  estate  in  fee  simple  it  was 
by  another  provision  of  the  will,  defeasible  on  his  death  under 
thirty  years  of  age  without  issue.  The  provision  referred  to  is 
preceded  by  the  devise  of  the  homestead,  by  gifts  of  annuities 
to  the  brothers,  sisters,  and  children  of  the  testator,  and  by  the 
appointment  of  executors.  It  is  as  follows :  "  On  the  death  of 
my  heirs  herein  named  all  property  and  bank  stock  to  be  sold 
and  divided  among  all  the  heirs  should  my  grandson  John  D. 
McKee  die  before  he  is  thirty  without  leaving  any  heirs  his  es- 
tate to  be  divided  pro  rata  among  the  heirs."  We  have  quoted 
it  entire  and  as  it  was  written.  It  is  quite  clear  that  by  "my 
heirs  herein  named"  the  testator  meant  the  annuitants,  and  that 
"all  the  heirs"  included  John  D.  McKee.  It  is  also  obvious 
that  "  all  property  and  bank  stocks  "  did  not  include  the  home- 
stead previously  devised  in  fee.  The  part  of  the  provision 
which  relates  to  the  division  of  John  D.  McKee's  estate  may  be 
fairly  referred  to  his  share  of  the  proceeds  of  the  property  pre- 
viously directed  to  be  sold.  .  It  may  be  possible  to  construe  it 
as  including  the  homestead,  but  it  seems  to  us  that  this  is  not 
the  reasonable  interpretation  of  it.  "  The  clearly  expressed  pur- 
pose of  a  testator  is  not  to  be  overborne  by  modifying  directions 
that  are  ambiguous  and  equivocal,  and  may  justify  either  of  two 
opposite  interpretations.  Such  directions  are  to  be  so  construed 
as  to  support  the  testator's  distinctly  announced  main  inten- 
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tion :  *'  Sheetz's  Appeal,  82  Pa.  213.  "  Where  there  is  a  clear 
gift  in  a  will  it  cannot  af terwai-ds  be  cut  down  except  by  some- 
thing which  with  reasonable  certainty  indicates  the  intention  of 
the  testator  to  cut  it  down : "  2  Jarman  on  Wills,  443.  Apply- 
ing this  well  settled  rule  of  construction  to  the  will  under  con- 
sideration we  hold  that  there  is  nothing  in  it  which  clearly 
indicates  that  it  was  the  intention  of  the  testator  to  defeat  or 
modify  his  devise  of  the  homestead.  There  is  no  other  ques- 
tion raised  by  the  specifications  which  requires  discussion.  All 
the  specifications  are  overruled. 
Judgment  afi&rmed. 


J.  D.  Sands  v.  John  D.  McKee  at  al.,  Dwelling  House 
Insurance  Company,  Garnishee,  Appellants. 

Argued  Oct.  30, 1896.  Appeal,  No.  90,  Oct.  T.,  1896,  by 
defendants,  from  judgment  of  C.  P.  No.  3,  Allegheny  Co., 
Nov.  T.,  1894,  No.  628,  on  verdict  for  plamtiffs.  Before  Ster- 
RETT,  C.  J.,  Green,  Williams,  McCollum,  Mitchell,  Dean 
and  Fell,  J  J.    Affirmed. 

Opinion  by  Mr.  Justice  McCollum,  January  4, 1897 : 
For  the  reasons  given  in  the  opinion  filed  in  No.  89,  October 

term,  1896,  Yost  v.  Insurance  Co.,  ante,  p.  381,  the  judgment 

in  this  case  is  affirmed. 


Benedict  Boehm,  Appellant,  v.  Mrs.  Franciska  Kress  and 
Martha  Gloeckner. 

WiU — Issue  devisavU  vel  non — Eindence — Province  of  court,  and  jury, 
A  writing,  having  the  form  and  substance  of  a  will  and  dmwn  with  the 
strictest  formality  as  to  mattei's  customarily  inserted  in  wills,  was  executed 
by  a  childless  widower  in  favor  of  his  brother.  It  was  signed,  sealed  and 
witnessed  as  and  for  a  last  will  and  testament.  He  had  expressed  a  desire 
to  close  his  house  and  live  with  his  brother,  on  whose  kindness  and  atten- 
tion he  might  become  dependent.  He  sent  for  the  scrivener  on  the  day  the 
will  was  written,  requesting  him  to  bring  testator^s  brother,  the  principal 
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beneficiary,  with  him.  When  they  came  he  stated  what  disposition  of  his 
property  he  wanted  to  make.  His  brother,  after  suggesting  that  the  pro- 
Tisions  of  the  will  should  be  less  favorable  to  himself,  left  the  room.  Tes- 
tator stated  in  reply  to  the  scrivener  that  he  did  not  wish  to  have  anything 
inserted  in  the  will  as  to  his  living  with  his  brother  and  being  supported 
by  him,  and  that  his  converaation  on  the  subject  had  notliing  to  do  with 
tbe  wilU  The  will  was  read  in  the  presence  of  testator,  first  in  English, 
and  then  translated  line  by  line  into  German,  the  language  which  the  tes- 
tator best  understood.  It  was  claimed  that  the  wiiting  was  not  a  will,  but 
was  an  agreement  for  support,  intended  to  take  effect  presently.  The  wit- 
nesses for  contestant  were  obscure  in  their  statements,  and  failed  to  dis- 
tinguish between  general  conversations  which  took  place  before  and  after 
the  will  was  written,  and  the  distinct  and  specific  directions  as  to  what  it 
was  to  contain.  The  jury  found  a  verdict  for  defendants  and  found  speci- 
fically that  testator  had  full  testamentary  capacity,  and  was  subjected  to  no 
undue  influence,  but  that  he  did  not  have  a  full  undei*standing  of  the  nature 
of  the  writing  and  of  the  disposition  of  the  property  which  it  contained ; 
and  that  he  did  not  execute  it  with  the  understanding  and  purpose  that  It 
should  be  his  last  will,  but  that  it  should  take  effect  presently.  Heldt  that 
the  evidence  was  insufficient  to  sustain  the  verdict. 

Argued  Oct.  30, 1896.  Appeal,  No.  104,  Oct.  T.,  1896,  by 
plaintiff,  from  judgment  of  C.  P.  No.  1,  Allegheny  Co.,  Decem- 
ber term,  1896,  No.  320,  on  verdict  for  defendants.  Before 
Stebeett,  C.  J.,  Gebbn,  Williams,  McCollum,  Mitchbll, 
Dean  and  Fell,  JJ.    Reversed. 

Issue  devisavit  vel  non.     Before  Collieb,  J. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

Plaintiff's  points  and  answers  thereto  among  others  were  aa 
follows : 

3.  That  there  is  no  evidence  in  the  case  that  would  justify 
the  jury  in  finding  that  the  said  Leo  Boehm  had  not  a  full 
understanding  of  the  nature  of  the  said  paper  writing  purport- 
ing to  be  his  last  will  and  testament,  and  of  the  dispositions 
contained  therein.  Answer :  Refused  and  bill  sealed  for  plain- 
tiff. [IJ 

4.  Tliat  there  is  no  evidence  in  the  case  which  would  justify 
the  jury  in  finding  that  the  paper  was  other  than  that  which 
it  purports  to  be,  the  last  will  and  testament  of  Leo  Boehm. 
An9wer :  Refused  and  bill  sealed  for  plaintiff.  [2] 

Errors  assigned  were  (1,  2)  above  instructions,  quoting  them. 
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J.  S.  Ferguson  and  £,  Q-.  Ferguson^  with  them  Henry  Mey.er^ 
for  appellant. 

Levi  Bird  Duff^  with  him  L.  B,  2>.  Reese^  for  appellees. 

Opinion  by  Mb,  Justice  Fell,  January  4, 1897 : 

The  issues  of  fact  certified  to  the  common  pleas  for  trial  were : 
1st,  whether  at  the  time  of  signing  said  paper  writing  the  said 
Leo  Boehm  had  testamentary  capacity ;  2d,  whether  there  was 
undue  influence  used  to  procure  the  execution  by  the  said  Leo 
Boehm  of  said  paper  writing ;  8d,  whether  the  said  Leo  Boehm 
had  a  full  understanding  of  the  nature  of  said  paper  writing 
and  of  the  disposition  contained  therein ;  4ih,  whether  the  said 
Leo  Boehm  executed  said  paper  writing  with  an  understanding 
and  a  purpose  that  it  should  be  his  last  will  and  testament  or  a 
writing  to  take  effect  presently.  The  verdict  was  for  the  defend- 
ant, and  the  jury  returned  as  special  findings  that  Leo  Boehm 
had  at  the  time  of  the  signing  of  the  paper  testamentary  ca- 
pacity, and  that  there  was  no  undue  influence  used  to  procure 
the  execution  thereof  by  him,  but  that  he  did  not  have  a  full 
understanding  of  the  nature  of  the  writing  and  the  disposition 
contained  therein ;  that  he  did  not  execute  it  with  the  under- 
standing and  purpose  that  it  should  be  his  last  will,  but  with 
the  understanding  that  it  should  take  effect  presently. 

In  form  and  substance  the  writing  is  a  will.  It  is  drawn  with 
the  strictest  formality.  It  is  called  a  last  will  and  testament, 
it  provides  for  the  payment  of  debts  and  funeral  expenses  and 
for  the  disposition  of  the  testator's  property  after  his  death ;  it 
appoints  an  executor ;  it  revokes  all  former  wills ;  it  is  signed, 
sealed  and  witnessed  as  and  for  the  last  will  and  testament  of 
Leo  Boehm.  If  such  a  writing  as  this,  found  to  have  been 
executed  by  a  man  possessed  of  full  testamentary  capacity  and 
subjected  to  no  undue  influence,  is  to  be  set  aside  on  the  ground 
that  he  did  not  have  a  full  understanding  of  its  nature,  and  did 
not  execute  it  for  what  it  purports  to  be,  and  for  what  it  on  its 
face  is,  a  will,  it  should  be  on  very  clear  evidence. 

The  last  three  special  findings  of  the  jury  can  be  8ustaine<l 
only  by  proof  sufficient  to  overcome  the  writing  itself,  that  it 
was  the  intention  of  Leo  Boehm  and  his  brother  to  enter  into  a 
contract  for  the  support  of  Leo  by  the  brother  during  his  life, 


Digitized  by  VjOOQIC 


BOEHM,  Appellant,  v.  KRESS  et  al  889 

1897.]  Opinion  of  the  Couit. 

and  that  the  writing  was  intended  to  express  this  agreement, 
but  in  fact  contained  only  a  part  of  it.  This  is  substantially 
the  contestant's  claim,  but  we  find  nothing  in  the  testimony 
upon  which  it  can  stand.  There  were  three  witnesses  examined 
upon  the  subject,  Ulrich  Rittenger,  who  wrote  the  will,  Lorenz 
Manz,  a  friend  of  the  testator,  who  was  called  in  to  witness  its 
execution,  and  Benedict  Boehm,  a  brother,  who  is  the  chief 
beneficiary.  There  is  no  conflict  in  their  testimony  as  to  what 
led  up  to  and  took  place  at  the  execution  of  the  will.  The 
important  facts  are  briefly  these :  Leo  Boehm  died  March  26, 
1898,  unmarried  and  without  children.  His  surviving  relatives 
were  his  brother  Benedict,  three  sisters  and  the  children  of  two 
deceased  brothers.  His  property  consisted  of  a  house  and  lot 
on  Penn  avenue,  worth  about  f5,200,  and  personal  property 
appraised  at  $3,600.  His  will  was  written  and  signed  August  1, 
1893.  His  wife  had  died  eleven  days  before.  Twice  during  the 
week  following  her  death  he  told  his  brother  Benedict  that  he 
desired  to  make  a  new  will,  and  he  requested  Mr.  Rittenger  to 
write  it  for  him.  On  August  1,  he  sent  a  messenger  to  Mr. 
Rittenger,  requesting  him  to  come  to  his  house  that  day  to 
write  his  will  and  to  bring  Benedict  with  him.  When  they 
came  Leo  told  them  he  wanted  his  will  written,  and  that  it  was 
his  intention  to  leave  his  house  and  furniture  and  personal 
effects  to  Benedict  on  the  condition  that  he  should  pay  $300 
to  each  of  five  relatives  named,  and  to  expend  $500  in  the  erec- 
tion of  a  monument.  He  stated  his  reason  for  so  doing  to  be 
that  he  wanted  the  title  to  his  house  to  continue  in  the  family 
name ;  that  he  was  alone  and  in  ill  health,  and  wished  to  close 
the  house  and  live  with  his  brother,  on  whose  kindness  and 
attention  he  might  become  dependent.  Benedict  then  declined 
to  advise  him  about  the  will  and  told  him  that  he  would  be 
satisfied  if  the  estate  were  left  to  the  church  or  charities,  and 
left  the  room.  Leo  then,  alone  with  Mr.  Rittenger,  gave  him 
directions  as  to  the  will,  and  Rittenger  wrote  them  down  in 
German.  At  the  suggestion  of  Mr.  Rittenger,  Leo  called  Bene- 
dict into  the  room,  told  him  what  disposition  he  intended  to 
make  of  his  estate,  and  asked  him  if  he  would  act  as  executor. 
Benedict  agreed  to  act  as  executor,  but  suggested  that  the  five 
legacies  of  $300  to  be  paid  by  him  were  too  small,  and  requested 
that  they  be  increased  to  $600  each  in  order  that  there  might 
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be  no  dissatisfaction.  To  this  Leo  at  first  objected,  saying  that 
the  property  might  depreciate  in  value,  but  he  finally  consented, 
and  after  Benedict  had  withdrawn  from  the  room  the  will  was 
written  in  English  by  Mr.  Rittenger  from  the  memoranda 
before  made,  and  without  change  except  in  the  amounts  of  the 
legacies.  Lorenz  Manz,  a  subscribing  witness,  and  Benedict 
were  called  into  the  room,  and  in  their  presence  the  will  was 
read  by  Mr.  Rittenger  to  Leo,  first  in  English,  and  then  trans- 
lated line  by  line  into  German.  It  was  then  signed  and  wit- 
nessed and  left  with  the  testator,  and  it  remained  in  his  posses- 
sion until  a  short  time  before  his  death,  when  he  removed  to  his 
brother's  house  and  handed  him  the  will  with  other  papers  to 
put  in  the  safe. 

Before  the  will  was  written  Leo  Boehm  was  asked  by  Mr. 
Rittenger  if  he  wished  a  provision  put  into  the  will  to  cover 
what  had  been  said  about  his  going  to  live  with  Benedict,  and 
being  supported  by  him,  and  he  replied  that  he  did  not,  that 
the  conversation  on  the  subject  had  nothing  to  do  with  the  will, 
and  that  it  was  to  contain  only  the  provisions  as  to  the  pay- 
ment of  legacies.  After  the  will  was  signed  Leo  spoke  to  his 
brother  of  a  mortgage  of  $2,000  and  an  insurance  certificate 
for  $1,600  which  he  owned,  and  expressed  a  desire  that  the 
amount  of  the  mortgage  should  be  distributed  to  friends  and 
charities  named  by  him,  and  that  the  amount  realized  from  the 
insurance  should  be  used  by  Benedict  to  pay  the  expenses  of 
his  funeral  and  as  a  fund  to  keep  his  grave  in  order,  but  said 
he  did  not  want  this  put  in  the  will  as  he  could  trust  his  brother 
to  do  what  was  right.  Under  this  testimony  there  could  be  no 
proper  finding  that  he  did  not  understand  the  writing  or  that 
he  did  not  intend  it  to  be  his  will. 

These  conversations  between  the  brothers  before  and  after  the 
signing  of  the  will  are  the  basis  of  the  claim  by  the  contestants  that 
the  writing  was  intended  as  an  agreement  between  them.  Some 
of  the  witnesses  spoke  English  very  imperfectly,  and  it  is  ex- 
ceedingly difficult  to  determine  from  the  confused  mass  of  tes- 
timony just  what  did  take  place,  and  the  order  of  the  events. 
At  the  hearing  before  the  orphans'  court  for  an  issue  the  wit- 
nesses failed  utterly  to  distinguish  between  general  conversa- 
tions which  took  place  before  and  after  the  will  was  written  and 
the  distinct  and  specific  directions  as  to  what  it  was  to  contain. 
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This  distinction  was  made  by  them  at  the  trial  of  the  case  in 
the  common  pleas,  not  as  clearly  as  if  they  had  been  familiar 
\vith  the  language  in  which  they  spoke,  but  with  sufficient  clear- 
ness, we  think,  to  remove  all  doubt  from  the  subject.  There  is 
at  least  no  testimony  which,  as  against  the  writing  itself,  will 
sustain  a  finding  that  it  was  not  a  last  will  and  testament.  It 
was  prepared  by  direction  of,  and  executed  by,  a  man  possessed 
of  full  testamentary  capacity,  and  subjected  to  no  influence 
whatever.  He  understood  its  provisions  and  intended  it  to  be 
his  will.  In  name,  in  form,  and  as  a  disposition  of  his  estate  to 
take  effect  after  his  death,  it  is  a  will,  and  the  jury  should  not 
have  been  permitted  to  find  otherwise.  The  learned  judge 
instructed  ttie  jury  that  there  was  no  sufficient  evidence  of 
midue  influence.  He  should  have  gone  further  and  affirmed 
the  plaintiff's  third  and  fourth  points.^ 

The  assignments  of  error  are  sustained,  and  the  judgment  is 
reversed. 


Dr.  Frederick  Gaertner,  Appellant,  v.  William  A.  Heyl 
and  Thomas  McCaffrey. 

Criminal  law — AUeralion  of  lease— Forgery  —  MaXioious  prosecution — 
Probable  cause. 

Forgery  is  the  f  raadulent  making  or  alteration  of  a  writing  to  the  preju- 
dice of  the  right  of  another,  and  it  is  not  committed  where  A  signs  a  lease 
to  B  and  sends  it  by  his  agent  to  get  B^s  signature,  and  B  makes  altera- 
tion in  it  before  he  signs  it  and  returns  i|;  to  the  landlord's  agent.  £ven  if 
the  alterations  be  made  to  mislead  A's  agent,  it  will  not  afford  A  who  re- 
fuses to  agree  to  the  changes  and  insists  on  the  original  form  of  lease, 
probable  cause  to  prosecute  B  for  forgery. 

Argued  Oct.  80, 1896.  Appeal,  No.  95,  Oct.  T.,  1896,  by 
plaintiff,  from  judgment  of  C.  P.  No.  3,  Allegheny  Co.,  May  T., 
1896,  No.  347,  on  verdict  for  defendants.  Before  Stbr- 
RETT,  C.  J.,  Gbeen,  Williams,  McCollum,  Mitchell,  Dean 
and  Fell,  J  J.    Reversed. 

Trespass  for  malicious  prosecution.    Before  Pobter,  J. 
The  facts  appear  by  the  opinion  of  the  Supreme  Court. 
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The  letter  of  the  aldennan  referred  to  in  the  opinion  of  the 
Supreme  Court  was  as  follows  : 

"Samuel  F.  Kbbb,  Alderman,  86S6  Butier  Street 
"  Real  Estate  and  Insurance.  Collections  of  all  kinds. 

"Pittsburgh,  April  8th,  1895. 
"  Dr.  Gaertner, 

"  Dear  Sir :  Mr.  Thomas  McCaffrey  has  left  two  leases  with 
me  for  you  to  sign  before  12  o'clock  to-day.  If  said  leases  are 
not  signed  at  that  time,  suit  will  be  instituted  against  you. 
There  is  no  desire  on  my  part  to  put  you  to  any  trouble  or 
expense  and  for  this  reason  I  write  you  this  note  so  you  may 
have  a  chance  to  avoid  any  unpleasant  consequence. 

"  Yours  Respectfully, 
"  Answer  by  bearer.  "  Samuel  F.  Kerb." 

The  court  charged  in  part  as  follows : 

Dr.  Gaertner  had  been  a  tenant  of  Mr.  Heyl,  or  of  an  estate 
which  was  represented  by  Mr.  Heyl.  They  had  been  negotia- 
ting with  regard  to  the  making  of  a  new  lease  along  prior  to 
April  1,  1893.  No  lease  had  been  made,  that  is  executed,  and 
no  terms  agreed  upon  prior  to  the  first  day  of  April,  1893,  and 
Dr.  Gaertner  had  had  notice  to  quit  in  accordance  with  the 
law ;  therefore  he  was  there  as  a  tenant  at  will  or  by  sufferance. 
Mr.  Heyl  called  upon  Mr.  McCaffrey  and  employed  him  for  the 
purpose  of  having  this  lease  put  in  shape,  or  of  arranging  the 
matter  with  Dr.  Gaertner.  They  then  wrote  two  leases,  that 
is,  a  lease  in  duplicate,  and  Mr.  Heyl  signed  both.  At  that 
time  this  covenant  with  regard  to  which  all  this  controversy  has 
arisen  provided  that  the  lessees  should  pay  the  water  rent  and 
do  certain  other  things.  With  the  leases  in  this  condition,  Mr. 
McCaffery  took  them,  having  had  one  or  two  interviews  before 
that  with  Dr.  Gaertner,  and  left  them  with  the  doctor,  who 
retained  them  for  one  day,  or  two  days,  and  on  a  certain  even- 
ing Mr.  McCaffery  went  to  the  doctor's  office  and  in  his  com- 
pany at  that  time  was  a  man  named  John  Morrow ;  the  three 
were  in  the  office ;  they  all  agree  on  this.  Dr.  Gaertner  testi- 
fies tiiat  they  had  some  conversation  there  about  this  lease,  that 
he  told  Mr.  McCaffrey  that  Mr.  Heyl  wasn't  treating  him  right, 
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that  he  did  not  want  to  covenant  to  make  these  i-epairs,  and 
that  after  some  talk  with  Mr.  McCaffrey,  McCaffrey  saying 
that  he  would  get  SIO.OO  if  this  lease  was  closed  up,  that  he 
said,  "  Well,  I  will  fix  it ; "  that  he  took  the  leases,  and  in  Mc- 
Caffrey's presence  made  this  change  and  then  signed  the  lease, 
gave  it  to  McCaffrey,  and  that  McCaffrey  thanked  him  and 
went  away.  Now,  gentlemen,  if  he  made  the  alteration  in  Mc- 
Caffrey's presence,  then,  so  far  as  McCaffrey  was  concerned — 
that  is,  made  it  in  his  presence  so  that  McCaffrey  saw  it,  so  far 
as  McCaffrey  was  concerned,  that  would  not  be  probable  cause. 
McCaffrey  says  that  there  was  nothing  said  about  an  altera- 
tion at  the  time  by  Dr.  Gaertner  and  that  he  did  not  know 
there  was  any  alteration ;  and  you  \vill  remember  what  the  tes- 
timony of  Mr.  Morrow  was  upon  this  point.  Mr.  Heyl  was  not 
there.  Of  course  he  is  to  be  judged  in  this  case  by  what  he 
knew.  [Although  you  should  find  from  the  evidence  that  Mc- 
Caffrey saw  Gaertner  make  this  change  and  knew  it  was  made, 
if  he  went  to  Heyl  and  told  him  that  Gaertner  had  done  it  sur- 
reptitiously, and  put  the  lease  upon  him  in  such  a  way  as  to 
show  an  intent  to  take  advantage  of  the  alteration  thus  secretly 
made,  then  Heyl  would  have  to  be  judged  as  acting  upon  what 
McCaffrey  told  him,  and  in  such  a  case,  although  McCaffrey 
might  not  have  probable  cause  to  make  such  a  charge,  if  he  mis- 
represented things  to  Heyl,  and  Heyl  was  deceived  thereby, 
then  Heyl  would  have  probable  cause.]  [3]  So  that  you  see 
you  might  be  called  upon  to  find  in  favor  of  one  of  these  de- 
fendants and  against  the  other.  You  will  at  once  perceive 
that  the  evidence  as  to  what  occurred  at  the  time  this  lease  was 
signed  by  the  doctor  is  very  important,  and  that  you  should 
consider  it  very  carefully.  As  to  what  was  done  just  at  that 
time,  it  is  important  that  you  consider  every  particle  of  the  evi- 
dence that  would  lead  you  to  a  proper  conclusion.  If  the  doc- 
tor took  the  pen  and  in  the  presence  of  McCaffrey,  so  that 
McCaffrey  could  see,  made  that  change  in  the  presence  of  the 
agent  of  Heyl,  for  McCaffrey  was  the  agent  of  Heyl  for  that 
purpose,  and  then  signed  the  lease,  McCaffrey  knowing  that 
the  change  was  made,  then,  if  McCaffrey  afterwards  went  to  a 
lawyer  and  misstated  the  facts,  the  opinion  of  the  lawyer  would 
be  no  protection ;  there  would  be  no  probable  cause  as  far  as 
McCaffrey  was  concerned,  although  he  might  give  Heyl  probable 
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cause  by  misrepresentation,  if  Heyl  in  good  faith  acted  on  his 
representation.  [But  if  the  doctor  altered  these  leases  after 
Mr.  Heyl  had  written  his  name  there,  and  then  having  altered 
them,  signed  them  when  McCaffrey,  the  agent  of  Heyl,  came 
there,  and  passed  over  to.  McCaffrey  this  lease  without  saying 
anything  about  it,  with  the  intention  of  misleading  McCaffrey 
as  to  the  condition  of  that  paper,  and  so  misleading  Heyl,  that 
would  afford  probable  cause  for  the  making  of  the  charge  which 
was  here  made,  and  in  case  you  so  find,  you  would  simply  say 
that  you  found  for  the  defendants  and  say  no  more.]  [4] 

Defendants'  points  and  answers  thereto  among  others  were 
as  follows : 

7.  It  is  immaterial  whether  the  alteration  was  made  before 
the  plaintiff  signed  the  lease,  the  same  having  been  executed  by 
the  defendant  Heyl.     Answer :  This  point  is  affirmed.  [1] 

6.  If  the  jury  believe  from  the  evidence  that  the  plaintiff 
made  the  alterations  in  the  lease,  admitted  to  have  been  made 
without  the  knowledge  or  consent  of  the  defendant,  McCaffrey, 
without  informing  him  of  his  action,  there  was  probable  cause 
for  the  defendants  bringing  the  information.  Answer :  If  you  find 
from  the  evidence  that  the  plaintiff  received  the  lease  after  it 
had  been  signed  by  Heyl  and  made  the  alterations  in  the  part 
changed,  and  signed  the  lease,  concealing  from  McCaffrey  that 
he  had  made  the  change,  and  then  returned  the  lease  to  Mc- 
Caffrey, concealing  from  him  the  fact  that  there  had  been  any 
change  on  the  lease,  that  would  be  probable  cause  for  the  prose- 
cution. [2] 

Verdict  and  judgment  for  defendants.    Plaintiff  appealed. 

Errors  assigned  were  (1-4)  above  instructions,  quoting  them. 

Thomas  M.  Marshall^  with  him  A.  (?.  Smithy  for  appellant. — 
The  law  will  not  suffer  a  man  to  use  unlawful  means  to  effect 
even  a  just  object :  Prough  v.  Entriken,  11  Pa.  85  ;  Schmidt 
V.  Weidman,  68  Pa.  173  ;  Schofield  v.  Ferrers,  47  Pa.  196. 

J.  JS.  0" Donnelly  with  him  Joseph  Breil^  for  appellees. — For- 
gery is  the  false  and  fraudulent  making  or  altering  of  an  instru- 
ment which  would,  if  genuine,  apparently  impose  a  legal 
liability  on  another,  or  change  his  legal  liability  to  his  prejudice. 
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It  includes  as  well  the  unsuccessful  attempt  as  the  accomplished 
fraud :  1  Bishop's  Criminal  Law,  sec.  572. 

To  constitute  the  crime,  (a)  the  making  or  alteration  must 
be  false,  (li)  it  must  be  with  intent  to  defraud,  (c)  the  instru- 
ment, as  made  or  altered,  must  be  of  apparent  legal  efficiency 
to  impose  a  liability,  or  in  case  of  alteration  to  prejudiciaUy 
change  a  liability,  (d)  the  alteration  must  therefore  be  material : 
Clark's  Criminal  Law,  sec.  292. 

Opinion  by  Mr.  Justice  Williams,  January  4, 1897 : 
William  A.  Heyl  was  the  landlord  of  the  plaintiff,  and  Mc- 
Caffrey, the  other  defendant,  was  the  agent  and  collector  for 
Heyl.  In  the  Spring  of  1893,  and  shortly  before  the  close  of 
the  then  current  year,  Heyl  had  a  new  form  of  lease  prepared, 
changing  the  terms,  and  somewhat  increasing  the  burdens  of 
the  tenancy  of  Gaertner.  This  was  brought  to  the  plaintiff's 
office  by  McCaffrey  who  requested  him  to  sign  it.  This  the 
plaintiff  refused  to  do.  Other  interviews  were  had  between 
them  in  which  the  agent  insisted  that  the  new  lease  must  be 
signed,  and  the  plaintiff  as  stoutly  insisted  that  he  would  not 
sign  it.  At  length  McCaffrey  left  with  the  plaintiff  a  copy  of 
the  new  lease,  signed  by  Heyl,  and  gave  notice  that  he  should 
call  for  it  within  a  day  or  two,  and  that  it  must  be  signed. 
When  he  next  caUed  the  plaintiff  says  he  took  down  the  lease 
from  a  pigeon  hole,  changed  its  terms  to  make  them  conform 
to  those  of  the  old  lease,  signed  it  and  handed  it  to  McCaffrey, 
who  took  it  and  went  out.  When  Heyl  received  it  he  refused 
to  accept  it  and  within  two  or  three  days  had  a  prosecution 
instituted  before  a  justice  of  the  peace  against  Gaertner  for  for- 
gery. The  affidavit  on  which  the  warrant  issued  was  made  by 
McCaffrey. 

When  the  case  reached  the  grand  jury  the  indictment  was 
returned  not  a  true  bill  and  the  costs  were  imposed  by  them  on 
the  prosecutor.  Some  time  afterwards  this  action  was  brought 
against  the  defendants  for  malicious  prosecution.  Upon  a 
showing  of  the  facts  now  stated  it  became  the  duty  of  the  de- 
fendants to  show  that  they  had  probable  cause  for  the  prosecu- 
tion for  forgery.  For  this  purpose  they  relied  on  the  fact  that 
an  alteration  was  made  in  the  lease  while  it  was  in  Gaertner's 
hands  and  on  the  advice  of  an  attorney,  that  the  alteration  of 
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the  paper  was  a  forgery.  As  there  was  no  denial  that  the 
alteration  was  made  before  the  signing  by  Gaertner,  and  ttie 
delivery  of  the  paper  to  McCaffrey,  it  was  contended  that  the 
alteration  was  not  a  crime  of  any  sort,  but  the  exercise  of  a  clear 
legal  right;  that  the  paper  did  not  become  a  contract  until  he 
had  signed  it,  and  that  whether  he  would  sign  it  as  it  was  pre* 
sented  to  him,  or  insist  upon  such  change  in  its  terras  as  would 
give  it  the  same  effect  as  the  lease  then  existing,  was  for  him 
to  determine. 

Upon  this  question  the  defendants'  counsel  asked  the  learned 
trial  judge  to  instruct  the  jury  that  "it  is  immaterial  whether 
the  alteration  was  made  before  the  plaintiff  signed  the  lease, 
the  same  having  been  executed  by  Heyl."  This  point  was 
affirmed.  Whatever  the  learned  judge  may  have  intended  by 
this  answer,  it  was  calculated  to  lead  the  jury  to  believe  that 
in  the  judgment  of  the  court  the  alteration  in  the  terms  of  the 
lease  by  the  tenant  at  any  time  after  it  had  been  signed  by 
Heyl  was  a  forgery.  Forgery  is  the  fraudulent  making  or  alter- 
ation of  a  writing  to  the  prejudice  of  the  right  of  another.  The 
proffered  lease  was  not  a  contract  till  signed  by  the  tenant  and 
delivered  to  the  landlord  or  his  agent  The  landlord  had  no 
rights  under  it  against  anybody.  It  was  of  no  more  value  to 
him  than  so  much  blank  paper  until  the  tenant  had  assented 
to  its  provisions  by  executing  it.  It  was  a  proposition  to  let 
the  rooms  to  Gaertner  on  the  conditions  named  in  the  paper. 
This  proposition  he  distinctly  declined,  and  modified  it  in 
accordance  with  his  own  ideas  of  what  it  should  be.  As  so 
modified  he  signed  it  and  sent  it  to  Heyl.  This  did  not  bind 
Heyl  until  he  accepted  it.  It  was  a  proposition  by  Gaertner 
to  rent  the  rooms  on  the  terms  stated  in  the  modified  lease 
which  Heyl  was  at  liberty  to  refuse,  and  as  it  seems  did  refuse. 
The  change  made  by  Gaertner  in  the  terms  of  the  lease  was  not 
a  forgery.  It  did  not  affect  the  rights  of  the  landlord  in  the 
slighest  degree,  and  the  jury  should  have  been  distinctly  in- 
structed to  that  effect. 

The  fourth  assignment  of  error  must  also  be  sustained.  In 
the  portion  of  the  charge  embodied  in  this  assignment  the  learned 
judge  instructed  the  jury  that  the  change  in  the  form  of  the 
lease,  if  made  after  Heyl  had  signed  it  and  with  a  view  to  mis- 
lead McCaffrey,  would  afford  probable  cause  for  charging  Gaert 
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ner  with  the  crime  of  forgery.  This  was  clearly  error.  It 
might,  upon  the  circumstances  assumed,  have  shown  a  dis- 
honest purpose,  but  it  did  not  show  a  forgery,  or  disclose  any 
reason  for  charging  such  a  crime  upon  the  tenant.  On  the  con- 
trary the  letter  of  the  justice  by  whom  the  warrant  was  issued, 
written  on  the  morning  before  the  warrant  was  issued,  looks 
very  much  as  though  the  prosecution  had  been  resorted  to  to 
compel  compliance  by  the  tenant  with  the  wishes  of  the  land- 
lord, and  secure  the  execution  of  the  new  lease  in  the  form  in 
which  it  had  been  originally  presented  to  him.  If  the  jury 
should  so  believe,  this  would  afEord  proof  of  malice  and  justify 
a  verdict  in  favor  of  the  plaintiff. 

No  question  as  to  the  effect  of  the  advice  of  counsel  is  raised 
by  the  assignments  of  error,  and  we  are  not  called  upon  to  con- 
sider that  branch  of  the  defense  made  in  this  case.  Ordinarily 
the  first  step  in  an  attempt  to  show  probable  cause  for  charging 
a  crime  upon  a  particular  person  is  to  show  the  commission  of 
the  particular  crime  by  some  person,  and  then  give  the  circum- 
stances which  seemed  to  connect  the  person  proceeded  against 
with  the  crime  so  committed.  Thus  if  A  should  prosecute  B 
for  robbery,  and  failing  to  establish  his  guilt  should  be  sued  for 
malicious  prosecution,  he  would  show  the  fact  of  the  robbery, 
and  the  reasons  that  led  him  to  believe  that  B  was  the  robber. 
But  if  he  failed  to  prove  that  he  had  been  robbed,  it  is  not  easy 
to  see  how  he  could  show  probable  cause  for  the  prosecution  of 
B  for  a  crime  that  had  not  been  committed.  But  in  this  case 
it  may  be  that  an  honest  belief  that  a  forgery  had  been  com- 
mitted, if  reached  after  such  examination  and  inquiry  as  a  rea- 
sonably prudent  man  should  make  before  assailing  the  character 
of  his  neighbor,  would  stand  in  the  place  of  the  crime  itself  for 
the  purposes  of  this  case.  Whether  this  be  so  or  not  is  a  ques- 
tion not  raised  in  this  record.  The  third  assignment  is  also 
sustained.  No  man  has  a  right  to  launch  a  criminal  prosecution 
against  another  upon  the  circumstances  stated  in  the  instruction 
complained  of  in  this  assignment.  McCaffrey's  statements  to 
Heyl  that  Gaertner  had  imposed  upon  him  in  the  matter  of  the 
lease,  is  not  probable  cause  for  charging  the  crime  of  forgery 
upon  Gaertner.  It  is  a  circumstance  that,  connected  with 
others,  would  be  competent  to  put  in  evidence,  but  standing 
alone,  it  is  not  enough.    It  did  not  furnish  probable  cause. 

The  judgment  is  reversed  and  a  venire  de  novo  awarded. 
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W.  H.  Mann,  R.  K.  Mann  and  Paul  Moon,  doing  busi- 
ness as  Mann,  Moon  &  Co.,  v.  J.  A.  Wakefield,  Trustee, 
and  F.  H.  Trembly,  Thomas  Groah  and  W.  G.  Rich- 
ard, doing  business  as  F.  H.  Trembly  &  Co,  Appellant. 

Assignment  for  benefit  of  creditors — Trustee-- Act  of  April  17,  1848. 

An  instrument  under  seal  containing  a  declaration  of  trust,  made  by 
debtors,  on  account  of  present  inability  to  pay  their  debts,  with  intent  to 
prefer  certain  creditora  over  others,  is  a  voluntaiy  assignment  for  the  bene- 
fit of  creditors,  and  under  the  act  of  April  17,  1843,  P.  L.  273,  enures  for 
the  benefit  of  all  creditora ;  and  it  is  immaterial  that  no  residuary  interest 
was  expressly  reserved  in  favor  of  the  assignoi^s,  or  that  the  assignment 
involved  the  completion  of  certain  contracts.  The  creditors  preferred 
under  such  an  instrument  ai*e  not  bona  fide  purchasers  for  value,  but  are 
mere  volunteers. 

Argued  Oct  30,  1896.  Appeal,  No.  87,  Oct.  T.,  1896,  by 
J.  A.  Wakefield,  from  order  of  C.  P.  No.  1,  Allegheny  Co., 
March  T.,  1896,  No.  343,  making  absolute  a  rule  upon  him  to 
record  an  assignment,  and  file  an  inventory.  Before  Stbr- 
RETT,  C.  J.,  Green,  Williams,  McCoiiiUM,  Mitchell,  Dean 
and  Fell,  JJ.    Affirmed. 

Rule  upon  J.  A.  Wakefield  to  record  a  paper  alleged  to  be  an 
assignment  for  the  benefit  of  creditors,  and  to  file  an  inventory 
and  enter  bond. 

From  the  record  it  appeared  that  on  June  11, 1895,  F.  H. 
Trembly  &  Co.,  who  were  insolvent,  executed  under  seal  the 
following  paper : 

"Know  all  men  by  these  presents  that  we,  F.  H.  Trembly  & 
Co.  of  the  city  of  Pittsburg,  Allegheny  county,  Pa.,  in  consid- 
eration of  our  indebtedness  due  and  owing  to  W.  G.  Watson  & 
Co.  and  Pack,  Gray  &  Co.  of  the  amount  of  ^,000,  six  thou- 
sand dollars,  have  bargained,  sold,  assigned,  transferred  and  set 
over  unto  J.  A.  Wakefield,  trustee  for  W.  G.  Watson  &  Co.  and 
Pack,  Gray  &  Co.  of  the  same  place  all  the  contracts,  debts,  and 
book  accounts  as  evidenced  by  the  schedule  hereto  annexed 
and  made  part  of  this  bill  of  sale  now  due  and  owing  to  us  by 
the  therein  mentioned  parties,  said  indebtedness  being  for  goods 
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and  merchandise  sold  and  delivered  to  said  parties  at  their 
instance  and  request,  together  with  all  our  right,  title,  interest 
and  claim  in  of  and  to  the  said  contracts,  debts  and  any  and 
every  part  thereof  to  the  only  proper  use  and  behoof  of  the  said 
J.  A.  Wakefield,  trustee,  his  executors,  administrators  and 
assigns,  hereby  covenanting  that  the  said  amounts  are  justly  due 
and  owing  without  any  counterclaim  or  set-off  whatsoever." 

On  the  same  day  a  judgment  was  confessed  by  Trembly  & 
Co.  to  Wakefield,  as  trustee  for  the  same  parties,  for  the  sum 
of  S6,000,  being  the  same  indebtedness.  Upon  this  judgment 
an  execution  was  issued,  and  the  personal  property  of  the  firm 
was  sold,  nearly  all  of  which  was  purchased  by  Wakefield. 
This  writ  being  subsequent  to  two  other  executions,  no  part  of 
the  proceeds  was  distributed  to  Wakefield. 

At  the  time  of  these  transactions  Wakefield  was  attorney  for 
Watson  &  Co.  and  Pack,  Gray  &  Co.  It  does  not  appear 
whether  they  authorized  the  assignment,  or  had  knowledge  of 
it,  or  whether  the  arrangement  was  made  by  and  between  Ti'em- 
bly  &  Co.  and  Wakefield,  as  attorney. 

The  court  held  that  the  paper  was  a  voluntary  assignment 
for  the  benefit  of  creditors  within  the  meaning  of  the  act  of 
April  17, 1843,  and  made  the  rule  absolute. 

Error  assigned  was  above  order. 

B.  A.  Balph^  with  him  James  Balp\  for  appellants. — The 
grantee  did  not  simply  accept  a  trust  created  by  the  grantor, 
but  he  has  bargained  for  every  grant  and  stipulation  in  his 
favor,  and  he  has  carried  out  these  undertakings  by  completing 
the  contracts.  He  is  not  therefore  a  mere  volunteer  in  the 
acceptance  of  the  assigned  estate,  but  an  actual  purchaser  of  it, 
and  the  court  will  not  treat  him  as  a  volunteer  if  it  would 
endanger  any  of  his  purchased  rights :  Ralston's  App.,  169  Pa. 
254;  FaUon's  App.,  42  Pa.  235;  Boyd  v.  Smith,  128  Pa.  205. 

The  cases  all  show  that  the  court  will  pass  the  form  of  the 
paper,  find  the  facts,  and  upon  those  ascertained  facts  found  its 
judgment:  Wallace  v.  Wainright,  87  Pa.  263. 

H.  0-.  Wasson  and  W,  K.  Jennings^  for  appellees. — ^A  transfer 
of  property,  a  trustee,  a  trust  and  creditors  of  an  insolvent  who 
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ai-e  to  take  under  it  to  the  prejudice  of  other  creditors,  are  the 
elements  which,  if  present,  bring  a  transaction  within  the  opera- 
tion of  the  act :  Lucas  v.  Sunbury  &  Erie  R.  R.,  32  Pa.  458 ; 
Wallace  v.  Wainwright,  87  Pa.  263 ;  Johnston's  App.,  103  Pa. 
373 ;  Dickson's  Est,,  166  Pa.  134 ;  Chaffees  v.  Risk,  24  Pa.  432. 

Opinion  by  Mr.  Chief  Justice  Sterbbtt,  January  4, 1897 : 

This  case  has  all  the  elements  which  go  to  make  a  voluntary 
assignment  under  the  act  of  1843.  There  was  a  declaration 
(1)  of  trust ;  (2)  made  by  debtors ;  (3)  on  account  of  present 
inability  to  pay  their  debts ;  (4)  with  intent  to  prefer  certain 
creditors  over  others.  It  was  immaterial,  as  was  suggested  by 
the  court  below,  that  no  residuary  interest  was  expressly  re- 
served in  favor  of  the  assignors ;  for  that  was  implied  in  the 
character  of  the  transaction.  The  assignment  does  not  purport 
to  have  been  made  in  adjustment  and  satisfaction  of  the  debt 
Directness  would  have  been  a  badge  of  good  faith  and  prima 
facie  valid ;  but  the  creation  of  a  trust  raised  a  suspicion  of  col- 
lusion which  the  statute  turns  to  the  benefit  of  all  the  creditors 
in  proportion  to  their  respective  demands  in  accordance  with 
the  law  relative  to  voluntary  assignments.  Disposition  of  the 
surplus,  if  any  there  be,  has  therefore  nothing  whatever  to  do 
with  the  application  of  the  statute. 

Nor  is  it  material  that  the  assignment  involved  the  comple- 
tion of  certain  contracts.  That  is  an  obligation  which  may 
result  from  a  regular  voluntary  assignment ;  and  this  statute 
declares  that  ^^such  assignments"  as  that  under  consideration 
shall  be  subject  in  all  respects  to  the  same  laws.  The  creation 
of  a  trust  implied  the  performance  of  the  duties  incidental  to  a 
lawful  purpose.  A  creditor  cannot,  by  the  addition  of  this  or 
that  incident,  defeat  the  benign  purpose  of  the  statute.  The  sole 
test  of  its  application  is  the  creation  of  a  trust  by  an  insolvent 
with  intent  to  prefer.  The  completion  of  certain  undertakings 
was  not  the  consideration  of  the  assignment.  The  assignoi'S 
were  imable  to  fulfil  their  obligations  "  on  account "  of  "  needed 
funds,"  and  therefore  forced  to  assign.  The  essential  character^ 
istics  of  this  assignment  necessarily  brought  it  within  the  min- 
chief  which  the  statute  was  intended  to  correct. 

The  creditors  preferred  were  not  bona  fide  purchasers  for 
value.     They  accepted  the  assignment  with  notice  of  its  ille- 
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gality  written  in  its  tenns.  They  parted  with  no  right  to  pursue 
any  other  remedies  which  they  had  as  against  their  debtors ;  and 
tliey  assumed  no  obligation  save  those — if  even  those — ^which 
would  have  been  implied  in  a  voluntary  assignment  made  in 
the  ordinary  form.     They  were  emphatically  volunteers. 

We  find  nothing  in  the  record  that  would  justify  us  in  sus- 
taining either  of  the  specifications  of  error. 

Decree  afl&rmed  and  appeal  dismissed  at  appellant's  costs. 


Peter  Slicker  v.  Lambert  Schuchert,  Appellant. 

Qu^tion for  jury — Building  corUracC^  Release  of  liens— Estoppel — Surely. 

In  an  action  against  a  surety  in  a  building  contract  the  question  of  the 
defendant's  estoppel  should  be  left  to  the  jury  where  the  evidence  for  the 
plaintiff,  although  contradicted,  tends  to  show  that  he  was  induced  by 
tlie  request  of  the  defendant  to  forego  the  requirement  of  the  building 
contract  relative  to  the  release  of  mechanics*  liens,  and  to  pay  the  con- 
tractor the  retained  balance  of  money  nut  theretofore  applied  on  the 
cQntract. 

Argued  Oct.  30,  1896.  Appeal,  No.  81,  Oct.  T.,  1896,  by 
defendant,  from  judgment  of  C.  P.  No.  3,  Allegheny  Co., 
May  T.,  1894,  No.  777,  on  verdict  for  plaintiff.  Before  Ster- 
HBTT,  C.  J.,  Green,  Williams,  McCollum,  Mitchell,  Dbax 
and  Fell,  JJ.    Affirmed. 

Assumpsit  against  a  surety  in  a  building  contract.  Before 
McClung,  J. 

This  action  was  originally  brought  by  Peter  Slicker  against 
Wm.  G.  Conard  and  Lambert  Schuchert ;  but  before  trial  the 
record  was  amended  by  striking  out  the  name  of  Wm.  G.  Co- 
nard, as  one  of  the  defendants. 

It  appeared  at  the  trial  that  on  July  1, 1893,  Wm.  G.  Conard 
entered  into  a  written  contract  with  Peter  Slicker  for  erecting 
a  frame  house  for  Slicker,  in  accordance  with  certain  plans  and 
specifications  drawn  up  by  W.  A.  J.  Burket,  an  architect.  The 
contract  price  was  $2,623,  to  be  paid  by  the  owner  to  the  con- 
tractor as  follows  :  "  Two  hundred  dollars  when  the  stone  walls 
of  the  cellar  are  completed  and  ready  for  the  joists.  The  further 
Vol.  clxxix— 26 
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sum  of  eight  hundred  dollars  when  the  building  is  under  roof ; 
and  the  balance  when  the  entire  work  is  completed  and  a  full 
release  of  all  mechanics'  liens,  verified  by  affidavit,  furnished 
to  the  said  owner.  All  payments  shall  be  made  upon  written 
certificates  of  the  architects  to  the  efEect  that  such  payments 
have  become  due." 

The  contract  further  provided : 

"  If  at  any  time  there  shall  be  evidence  of  any  lien  or  claim 
for  which,  if  established,  tlie  owner  of  the  said  premises  might 
become  liable,  and  which  is  chargeable  to  the  contractor,  the 
owner  shall  have  the  right  to  retain  out  of  any  payment  then 
due,  or  thereafter  to  become  due,  an  amount  sufficient  to  com- 
pletely indemnify  him  against  such  lien  or  claim.  Should  there 
prove  to  be  any  such  claim  after  all  payments  are  made,  the 
contractor  shall  refund  to  the  owner  all  moneys  that  the  latter 
may  be  compelled  to  pay  in  discharging  any  lien  on  said  premises 
made  obligatory  in  consequence  of  the  contractor's  default.  .  .  . 
The  said  contractor  shall,  on  the  completion  of  tlie  said  work, 
deliver  over  to  the  said  owner,  the  said  building,  free  of  all  me- 
chanics' liens,  or  claims  of  mechanics,  subcontractors,  or  material 
men  of  any  nature  whatsoever,  against  the  said  premises." 

On  the  first  day  of  July,  1893,  by  a  writing  on  the  back  of 
the  original  contract,  Lambert  Schuchert  became  surety  for  Wil- 
liam G.  Conard  by  the  following  agreement : 

"I,  Lambert  Schuchert,  do  hereby  become  surety  as  bail  abso- 
lute for  the  faithful  performance  by  the  said  William  G.  Co- 
nard of  all  the  covenants  and  agreements  contained  in  the  within 
agreement.  Witness  my  hand  and  seal  this  first  day  of  July, 
1898.     Lambert  Schuchert.  [Seal.] 

"  Signed,  sealed  and  delivered  in  presence  of  R.  E.  Slicker." 

The  house  was  erected  in  pursuance  of  the  contract,  and  as 
the  work  progressed  the  various  instalments  of  the  contract 
price  were  paid  as  they  became  due  ;  but  no  written  certificate 
of  the  architect  to  the  efEect  that  such  payments  had  become 
due  were  obtained,  although  the  work,  upon  completion  of  which 
the  instalments  were  to  become  due,  had  in  fact  been  com- 
pleted. 

Plaintiff  averred  that  prior  to  the  payment  of  the  last  instal- 
ment, #1,623,  he  notified  the  surety,  who  had  done  the  plaster- 
ing, that  the  house  was  completed  and  the  contractor  demanding 
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his  money,  and  that  he  requested  the  surety  to  get  out  a 
mechanic's  lien  release,  or  see  that  one  was  gotten ;  but  that 
the  surety  requested  him  to  pay  the  money  without  the  release, 
and  that,  acting  on  this  request,  he  (plaintiff)  paid  the  last 
instalment,  partly  to  the  contractor,  himself,  and  partly  on  orders 
given  by  the  contractor. 

The  defendant,  Schuchert,  denied  having  authorized  the  pay- 
ment of  the  money  without  the  release,  and  further  averred 
that  he  had  expressly  requested  him  not  to  pay. 

After  the  payment  of  tiie  balance  due,  liens  were  filed  against 
the  property,  and  plaintiff  was  obliged  to  pay  $1,256.75  to  dis- 
charge them,  for  which  amount,  with  interest,  this  suit  was 
brought  to  recover  from  the  surety. 

When  plaintiff  was  on  the  stand  his  counsel  offered  to  prove 
by  him  that  prior  to  the  payment  of  the  last  instalment  due  on 
the  contract,  to  wit,,  the  sum  of  $1,623,  he  requested  Lambert 
Schuchert,  the  defendant  and  surety  on  this  contract,  to  procure 
a  mechanic's  lien  release  on  the  premises,  and  that  the  defend- 
ant requested  him  to  pay  the  contractor  the  said  balance  without 
a  mechanic's  lien  release. 

Defendant  objected  to  the  offer  as  being  an  attempt  to  bind 
the  defendant  by  a  verbal  contract  in  addition  to  the  altering 
of  a  written  contract. 

The  objection  was  overruled,  exception  allowed  and  bill  sealed. 

Plaintiff  testified :  "  The  second  payment  I  made.  Before  I 
made  it,  I  went  to  him  and  told  him,  I  says  *  Mr.  Schuchert  we 
had  better  get  out  a  mechanical  release,  hadn't  we  ? '  He  said 
'  No,  we  don't  need  none.  Go  ahead  and  pay.  Him  and  me 
has  been  doing  business  for  three  or  four  years  together.'  So 
of  course,  when  the  architect  came,  I  made  the  payment."  [9] 

When  defendant  was  on  the  stand  his  counsel  offered  to  prove 
by  him  that  he  had  a  conversation  with  the  architect  named  in 
the  contract,  and  with  the  contractor,  the  day  before  this  pay- 
ment was  made,  and  that  the  architect  misled  the  defendant  as 
to  the  time  when  that  payment  was  made,  and  told  him  that  it 
would  be  a  considerable  length  of  time  before  the  final  payment 
would  be  made,  and  to  follow  this  by  proof  that  the  payment 
really  was  made  on  the  same  or  the  next  day,  and  that  the 
architect  in  that  manner  misled  the  defendant,  to  his  prejudice, 
with  relation  to  any  effort  he  might  make  to  seeing  that  this 
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payment  was  applied  to  the  payment  of  the  liens,  or  claims  that 
might  be  made  liens  against  this  house. 

Objected  to  as  incompetent  and  irrelevant.  Olqection  sus- 
tained, exception  allowed  and  bill  sealed.  [10] 

Defendant's  points  and  answers  thereto  among  others  were  as 
follows : 

1.  That  under  all  the  evidence  the  verdict  should  be  for  the 
defendant.    Anstoer :  This  is  refused.  [1] 

8.  Unless  the  plaintiff  makes  out  a  case  by  clear,  satisfactory 
and  indubitable  proof,  ttie  verdict  should  be  for  the  defendant. 
Answer :  This  is  refused ;  proof  need  not  be  indubitable  in  such 
cases.  [2] 

5.  A  written  agreement  between  the  parties  cannot  be  sub- 
stituted or  altered  by  the  verbal  agreement  in  the  manner  claimed 
by  the  plaintiff  so  as  to  hold  the  defendtmt,  and  the  verdict 
should  be  for  the  defendant.  Answer :  This  point  is  refused 
under  the  evidence  in  this  case.  While,  as  I  have  said,  I  do 
not  speak  of  it  as  a  substitution  or  alteration  by  verbal  agree- 
ment, yet  the  point  is  evidently  intended  to  cover  the  estoppel 
which  I  have  said  to  you  may  be  worked  in  this  case.  [3] 

6.  A  verbal  variation  of  a  written  contract  cannot  be  proved 
for  the  purpose  of  charging  the  defendant  in  a  case  where  the 
contract  is  within  the  statute  of  frauds,  and  the  action  is  brought 
to  recover  against  the  surety  on  a  contract.  Answer :  This  is 
affirmed  as  an  abstract  proposition  of  law,  but  it  is  not  the  point 
of  this  case.  [4] 

8.  The  variation  as  to  the  time  or  manner  of  payment,  and  as 
to  the  payment  without  securing  a  release  of  mechanics'  liens, 
discharges  the  surety  unless  he  should  agree  in  writing  to  such 
alteration.  Answer :  This  is  refused.  As  I  have  already  said 
to  you,  perhaps  several  times,  if  he  made  the  request  which 
induced  the  payment,  then  he  is  estopped  from  setting  up  the 
failure  to  require  the  release.  [5] 

10.  If  the  plaintiff  neglected  to  secure  a  release  of  mechanics' 
liens  in  disregard  of  the  requirements  of  the  written  contract, 
he  cannot  hold  the  defendant  for  any  loss  arising  from  such  acts. 
Answer :  This  is  refused,  under  the  evidence  in  this  case.  It 
depends  upon  whether  these  facts  occurred  which  I  have  in- 
structed you  would  estop  the  defendant.  [6] 
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11.  This  case  is  not  one  within  the  doctrine  of  estoppel. 
Answer:  This  is  refused.  [7] 

12.  The  doctrine  of  estoppel  should  not  be  allowed  to  cir- 
cumvent or  abrogate  the  provisions  of  the  statute  of  frauds. 
Answer:  That  is  very  true  as  a  proposition  of  law  and  good 
sense,  but  we  think  the  doctrine  of  estoppel  may  have  such 
operation  as  we  have  told  you  it  can  have  in  this  case,  without 
either  circumventing  or  abrogating  the  provisions  of  the  stat- 
ute of  frauds.  [8] 

Verdict  and  judgment  for  plaintifE  for  $1,888.67.  Defend- 
ant appealed. 

.Errors  assigned  were  (1-8)  above  instructions,  quoting  them ; 
(9, 10)  rulings  on  evidence,  quoting  the  bill  of  exceptions. 

JEd.  F.  Eays^  with  him  Thomas  A.  Noble  and  L.  B.  Cook^  for 
appellant. — There  was  not  sufficient  evidence  to  establish  an 
estoppel :  Anderaon  v.  Etna  Life  Ins.  Co.,  85  N.  Y.  834 ;  Mc- 
Masters  v.  Ins.  Co.,  55  N.  Y.  222 ;  Dougherty  v.  Bash,  167  Pa. 
429;  Com.  v.  Moltz,  10  Pa.  531;  Hill  v.  Epley,  31  Pa.  831. 
The  evidence  should  be  clear,  precise  and  indubitable :  Murray 
V.  N.  Y.,  Lackawanna  &  Western  R.  R.,  108  Pa.  37 ;  Thomas 
&  Sons  V.  Loose,  114  Pa.  35 ;  Martin  v.  Berens,  67  Pa.  459 ; 
Unangst  v.  Hibler,  26  Pa.  150 ;  Rowand  v.  Finney,  96  Pa.  192; 
Sylvius  V.  Kosek,  117  Pa.  67 ;  Woods  v.  Farmere,  10  Watts, 
196. 

The  following  cases  show  that  the  surety  is  discharged  by  a 
variation  in  the  time  or  manner  of  payment :  General  Steam 
Nav.  Co.  V.  Rolt,  6  C.  B.  (N.  S.)  550 ;  Calvert  v.  London  Docks 
Co.,  2  Keene,  638;  Bacon  v.  Chesney,  1  Stark.  192;  Whicher 
V.  Hall,  5  B.  &  C.  269 ;  Stead  v.  Dawber,  10  Ad.  &  El.  57 ; 
Plevins  v.  Downing,  L.  R.  1 C.  P.  Div.  220 ;  Noble  v.  Ward,  L.  R. 
2  Exch.  135;  Marshall  v.  Lynn,  6  M.  &  W.  109;  Brown  v. 
Sanborn,  21  Minn.  402 ;  Espy  v.  Anderson,  14  Pa.  811 ;  Lon- 
don &  N.  W.  Ry.  V.  Whinray,  10  Exch.  77. 

It  is  contended  that  the  doctrine  of  estoppel  does  not  apply 
for  the  reason  that  an  alteration  even  for  the  benefit  of  the 
surety,  discharges  him :  Tull  v.  Serrill,  1  W.  N.  C.  873 ;  Shap- 
ley  V.  Abbott,  42  N.  Y.  443 ;  Emmet  v.  Dewhurst,  8  Eng.  L. 
&  Eq.  Rep.  83. 
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A  promise  within  the  statute  of  frauds  cannot  be  made  bind- 
ing as  an  estoppel  by  acting  upon  it:  Brightman  v.  Hicks,  108 
Mass.  246 ;  McGaughney  v.  Latham,  63  Ga.  67 ;  Daniel  v.  Mer- 
cer, 63  Ga.  442 ;  Miranville  v.  Silverthom,  48  Pa.  147 ;  Wasbir 
baugh  V.  Entriken,  36  Pa.  513;  United  States  v.  Bank,  15 
Peters,  374;  N.  Y.  &  C.  R.  R.  v.  Van  Horn,  57  N.  Y.  473. 

W.  L.  Monroy  for  appellee. — Proof  of  the  oral  waiver  must 
be  clear  and  convincing :  Clifford  v.  Kelly,  7  Ir.  Ch.  333 ;  Price 
V.  Dyer,  17  Ves.  363 ;  Leake's  Digest  of  Law  of  Contracts,  691 ; 
McCombs  V.  McKennan,  2  W.  &  S.  218;  Devling  v.  Little,  26 
Pa.  502. 

A  party  may  dispense  with  conditions  for  his  benefit :  Taun- 
ton Bank  v.  Richardson,  6  Pick.  436 ;  Drinkwater  v.  Tibbetts, 
5  Shepley,  16  ;  Marshall  v.  Mitchell,  35  Me.  221 ;  Thornton  v. 
Wynn,  12  Wheat.  183 ;  Bigelow  on  Estoppel,  672 ;  Bank  v. 
Klingensraith,  10  Watts,  524 ;  28  Am.  &  Eng.  Ency.  of  Law» 
543 ;  Legal  v.  Miller,  2  Ves.  299 ;  Stowtenburg  v.  Tomphios, 

9  N.  J.  L.  337 ;  Longfellow  v.  Moore,  102  111.  289 ;  Long  v. 
Hartwell,  34  N.  J.  L.  124 ;  Leather  Cloth  Co.  v.  Hieronimus  L.  R. 

10  Q.  B.  140 ;  Blood  v.  Hardy,  16  Me.  61 ;  Negley  v.  Jeffers, 
28  Ohio,  100. 

The  defendant  induced  plaintiff  to  pay  the  money  without 
the  release,  and  he  thereby  waived  the  provision  inserted  for 
his  own,  the  surety's  benefit,  and  he  is  surely  estopped  to  assert 
the  right  he  thus  waived  or  abandoned :  2  Herman  on  Estoppel, 
903 ;  Maple  v.  Kussart,  63  Pa.  362 ;  2  Herman  on  Estoppel, 
1093 ;  Harris  v.  Brooks,  21  Pick.  196 ;  White  v.  Walker,  81 
lU.  422 ;  Woodcock  v.  Oxford  &  Wor.  Ry.  1  Drew.  521 ;  Sing^ 
erson  v.  Matthews,  20  How.  499. 

Opinion  by  Mb.  Chief  Justice  Stbbbett,  January  4, 1897 : 
While  the  testimony  covers  a  great  deal  of  ground  and,  in 
the  opinion  of  learned  counsel,  appeared  to  involve  a  great 
many  legal  questions,  the  case  virtually  hinged  on  the  question 
of  fact — involving  the  principle  of  estoppel — which  the  learned 
trial  judge  submitted  to  the  jury  with  correct  and  fully  adequate 
instructions,  and  which  they  by  their  verdict  determined  in 
favor  of  the  plaintiff,  viz :  Did  the  defendant,  Schuchert,  by 
his  request,  induce  the  plaintiff  to  forego  the  requirements  ot 
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the  building  contract,  relative  to  the  release  of  mechanics^  liens 
etc^  and  pay  to  the  contractor  the  retained  balance  of  money  not 
theretofore  applied  on  said  contract? 

While  the  testimony  relating  to  this  subject  was  more  or  less 
conflicting,  it  was  quite  sufficient  to  not  only  require  its  sub- 
mission to  the  jury,  but  also  to  justify  them  in  finding,  as  they 
did,  that  the  facts,  of  which  estoppel  was  predicated,  were  as 
claimed  by  the  plaintiff. 

Referring  to  the  provision  in  the  building  contract,  that  the 
retained  balance  (about  $1,600)  should  only  be  payable  when  the 
entire  work  was  completed  and  a  full  release  of  all  mechanics' 
liens,  verified  by  affidavit,  furnished  to  the  plaintiff,  the  learned 
judge  instructed  the  jury  (inter  alia)  substantially  as  follows : 
If  the  plaintiff  had  insisted  on  this  provision  of  the  contract,  as 
he  might  have  done,  and  ought  to  have  done,  for  the  protection 
of  the  surety,  if  the  matter  stood  just  as  it  was  when  the  con- 
tract was  executed, — if  he  had  insisted  on  that,  he  would  have 
learned  of  the  existence  of  these  liens,  and  could  have  saved 
himself  by  paying  them  out  of  the  retained  balance,  and  thus 
could  have  saved  the  defendant ;  so  that  if  that  was  all, — if  you 
find  that  to  be  the  fact,  then  the  plaintiff  could  not  recover. 
But  he  goes  fui-ther  and  says  that  when  the  house  was  finished 
or  practically  finished,  when  he  was  ready  to  pay  the  balance 
upon  being  assured  that  he  was  safe  in  doing  so,  he  met  Schu- 
chert,  and  that,  upon  his  own  suggestion  that  he  ought  to  insist 
upon  this  provision  of  the  contract,  "  Schuchert  requested  him 
not  to  do  so,  but  to  pay  out  the  money." 

He  further  instructed  the  jury,  "that  if  Schuchert  did  so 
request  him,  and  that  upon  the  inducement  of  that  request,  and 
because  of  it,  he  paid  out  that  money  without  requiring  this 
release  of  mechanics'  liens,  this  certificate  that  all  material  had 
been  paid  for,  that  then  Schuchert  is  estopped  to  set  that  up  as 
a  defense.  ...  It  would  be  grossly  unfair  to  permit  Schuchert 
to  mislead  him,  to  go  to  him  and  request  him  to  forego  a  pro- 
tection which  he  had  under  the  contract,  and  then  set  up  the 
fault  of  the  plaintiff,  which  was  due  to  his  request,  as  a  defense 
to  this  contract." 

It  requires  neither  argument  nor  citation  of  authorities  to 
show  tiiat  there  was  no  error  in  thus  submitting  the  case  to  the 
jury,  or  in  applying  the  principle  of  estoppel  to  the  facts  im- 
pliedly found  by  them. 
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There  was  no  error  in  the  court's  answer  to  defendant's  points 
for  charge  recited  in  the  first  eight  specifications  respectively ; 
nor  is  there  anything  in  either  of  said  specifications  that  requires 
special  notice.  As  abstract  legal  propositions,  some  of  the 
points  are  correct,  but  they  are  inapplicable  to  the  controlling 
facts  of  the  case. 

Defendant's  objection  to  the  question  referred  to  in  the  ninth 
specification  was  rightly  overruled.  His  offer  recited  in  the 
next  and  last  specification  was  not  improperly  excluded.  Neither 
of  these  specifications  requires  further  notice.  The  case  was 
carefully  and  correctly  tried,  and  the  defendant  has  no  just  rea- 
son to  complain  of  the  result.  We  are  all  of  opinion  that  the 
judgment  should  not  be  disturbed. 

Judgment  afi&rmed. 


F.  M.  Teufel,  for  use  of  Leon  J.  Long,  Appellant,  v.  John 

Rowan. 

Landlord  and  tenayU — Default  by  tenant — Waiver. 

A  landlord  by  accepting  overdue  rent  does  not  waive  a  clause  in  his 
lease  providing  that  all  the  rent  reserved  in  the  lease  shall  become  imme- 
diately due  and  payable  upon  default  for  ^ve  days  on  the  part  of  the  tenant 
to  pay  any  monUily  instalment. 

Argued  Oct.  80,  1896.  Appeal,  No.  82,  Oct.  T.,  1896,  by 
plaintiff,  from  order  of  C.  P.  No.  8,  Allegheny  Co.,  Nov.  T., 
1896,  No.  107,  sustaining  exceptions  to  auditor's  report.  Before 
Stebrett,  C.  J.,  Green,  Williams,  McCollum,  Mitchell, 
Dean  and  Fell,  JJ.    Affirmed. 

Exceptions  to  auditor's  report.    Before  Kennedy,  P.  J. 
The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

Eirors  assigned  were  in  sustaining  exceptions  to  auditor's 
report. 

C.  S.  Crawford^  for  appellant. — Any  act  of  a  creditor  by 
which  the  debtor  is  thrown  off  his  guard  will  entitle  the  latter 
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to  relief  against  a  forfeiture  arising  by  mere  default  of  time : 
McNeU  V.  Amey,  2  W.  N.  C.  65. 

Equity  will  not  permit  a  party  to  take  advantage  of  a  con- 
tract after  a  long  course  of  dealing  contrary  to  its  terras,  without 
notice  that  hereafter  he  intended  to  enforce  his  rights :  Cogley 
V.  Browne,  11  W.  N.  C.  224 ;  Wanamaker  v.  McCauUey,  11 
W.  N.  C.  450 ;  Times  Company  v.  Seibrecht,  11  W.  N.  C.  283 ; 
Duffield  V.  Hue,  129  Pa.  94 ;  Lynch  v.  Versailles  Fuel  Gas 
Co.,  165  Pa.  518 ;  Merrill  v.  Trimmer,  2  Pa.  C.  C.  49. 

Equity  never  declares  or  permits  a  forfeiture  when  it  works 
a  loss  contraiy  to  equity :  Brown  v.  Vandergrift,  80  Pa.  148  ; 
Remington  v.  Irwin,  14  Pa.  145 ;  Decamp  v.  Feay,  5  S.  &  R. 
328;  Forsyth  v.  Oil  Co.,  58  Pa.  173;  Tieman  v.  Roland,  15 
Pa.  429. 

When  a  landlord  by  a  course  of  dealing  in  accepting  overdue 
rent  has  put  a  tenant  off  his  guard,  a  forfeiture  of  a  lease  for 
nonpunctual  payment  of  rent  cannot  be  enforced,  unless  notice 
has  been  given  to  the  tenant  calling  upon  him  for  compliance 
with  the  strict  terms  of  the  lease :  Haverstick  v.  Gas  Co.,  29 
Pa,  256 ;  Bispham's  Principles  of  Equity,  sec.  176. 

W.  0-.  Ouiler^  with  him  M,  A,  Woodward^  Walter  Lyoru, 
John  F.  Sanderson  and  Charles  H,  McKee,  for  appellee. — The 
clause  providing  for  the  immediate  maturity  of  the  rent  is  not 
inserted  as  a  mere  security,  but  as  a  solemn  contract,  and  time 
is  the  very  essence  of  the  contract:  Baldwin  v.  Vanvorst,  10 
N.  J.  Eq.  577;  Rulings  v.  Drexel,  7  Watts,  126;  Smith  v. 
Hooton,  3  Dist  251 ;  Warwick  Iron  Co.  v.  Morton,  148  Pa. 
72;  Atkinson  v.  Walton,  162  Pa.  219;  Collins  v.  Rockafellow 
&  Co.,  85  Pa.  83. 

Opinion  by  Mb.  Chief  Justice  Sterrett,  January  4, 1897 : 
The   learned  auditor,  charged  with  the  distribution  of  the 
fund  raised  by  the  sheriff's  sale  of  the  defendant's  personal  prop- 
erty, reported  in  substance  the  following  findings  of  fact,  inter 
alia: 

That  the  defendant,  John  Rowan,  leased  from  Jacob  Kauf- 
man et  al.,  the  Central  Hotel  for  five  years  from  April  1,  1892, 
at  a  rental  varying  in  amount  each  year.  The  rent  for  the 
third  year,  commencing  April  1, 1895,  was  f  13,000,  payable  in 
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advance  on  the  first  of  each  month.  By  a  subsequent  and 
"  auxiliary  agreement,"  all  the  rent  reserved  in  the  lease  became 
immediately  due  and  payable  upon  default  or  failure  for  five 
days  on  the  part  of  the  tenant  to  pay  any  of  the  montlily  instal- 
ments of  rent,  or  any  part  thereof. 

The  property  levied  on  and  sold  was  upon  the  demised  prem- 
ises, at  time  of  seizure,  and  liable  to  be  distrained  for  all  the 
rent  then  due. 

At  the  time  of  the  levy  the  tenant  had  already  failed  to  make 
one  or  more  of  the  monthly  payments  of  rent  for  the  year  com- 
mencing April  1, 1895. 

Prior  to  the  levy  the  landlords  had  accepted  from  their  ten- 
ant pa}anents  of  rent  overdue  and  in  arrears  under  the  terms  of 
the  lease. 

The  legal  conclusions  drawn  by  the  auditor  from  his  findings 
of  fact  were,  inter  alia,  substantially  as  follows : 

That  the  acceptance  of  overdue  rent  by  the  landlords  con- 
doned the  default  arising,  under  paragraph  contained  in  the 
"  auxiliary  agreement,"  from  their  tenant's  failure  to  pay  his 
rent  according  to  agreement,  "and  operated  as  a  waiver  of 
said  paragraph ;  and  that  said  waiver  is  attended  with  the  same 
legal  consequences  with  respect  to  any  other  or  future  default 
by  said  tenant  under  said  paragraph,  as  if  the  covenant  therein 
expressed  had  never  been  made."  He  accordingly  held  that 
the  landlords  were  entitled  to  rent  only  up  to  the  date  of  the 
sheriff's  sale,  August  30, 1895. 

Exceptions  to  these  conclusions  were  filed  by  the  landlords  ; 
and  in  the  decree  from  which  this  appeal  is  taken  the  learned 
court  below  sustained  the  exceptions,  and  awarded  reut  to  the 
landlords  for  the  year  ending  April  1, 1896.  In  thus  holding 
that  the  tenant's  default  under  the  paragraph  in  what  is  termed 
by  the  auditor  the  '*  auxiliary  agreement,"  which  provides  in 
substance  that  all  rent  reserved  in  the  lease  shall  become  imme- 
diately due  and  payable  upon  default  or  failure  of  the  tenant, 
for  five  days,  to  pay  any  monthly  instalment  of  rent  or  any 
part  thereof,  was  not  condoned  by  the  acceptance  of  overdue 
rent,  the  court  was  clearly  right  on  both  principle  and  authority. 
The  clause  in  question  is  a  part  of  the  contract  between  the 
parties.  As  was  well  said  by  the  learned  president  of  the  com- 
mon pleas :  "  The  acceptance  of  a  portion  of  the  amount  due, 
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and  failure  to  exact  all  that  was  due  at  that  time,  cannot  be  a 
waiver  of  the  contract,  but  at  most  is  only  evidence  of  a  will- 
ingness to  indulge  the  debtor." 

Similar  stipulations  in  mortgages  have  been  upheld  in  nu- 
merous cases  from  Huling  v.  Drexell,  7  Watte,  126,  to  Piatt, 
Barber  &  Co.  v.  Johnson  et  al.,  168  Pa.  47.  In  Atkinson  v. 
Walton,  162  Pa.  221,  our  Brother  Dean  says :  "  The  rulings  in 
all  the  cases  from  Huling  v.  Drexell,  7  Watte,  126  to  the  present 
have  been  that  in  this  class  of  securities  the  issuing  of  a  scire 
facias  is  not  to  declare  and  enforce  a  forfeiture  but  to  enforce 
the  payment  of  a  debt,  which  by  the  contract  became  due  .... 
It  has  never  been  held  that  mere  delay  of  suit,  or  neglect  to 
rigorously  exact  his  money  on  the  day  it  is  due,  is  evidence  of 
a  waiver  of  his  (the  creditor's)  contract  right."  The  principles 
underlying  these  cases  rule  the  question  under  consideration  in 
favor  of  the  landlords. 

The  cases  cited  by  the  plaintiff  on  the  subject  of  forfeitures, 
etc.  have  no  application  to  the  case  before  us. 

Decree  affinned  and  appeal  dismissed  at  appellant's  coste. 


Leontine  Rowan,  Appellant,  v.  John  Rowan. 

Argued  Oct.  30, 1896.  Appeal,  No.  88,  Oct.  T.,  1896,  by 
plaintiff,  from  order  of  C.  P.  No.  8,  Allegheny  Co.,  Nov.  T., 
1895,  No.  108,  sustaining  exceptions  to  auditor's  report.  Be- 
fore Steerett,  C.  J.,  Geeen,  Williams,  McCollum,  Mitch- 
ell, Dean  and  Fell,  J  J.    Affirmed. 

Opinion  by  Me.  Chief  Justice  Steeeett,  Jan.  4, 1897 : 
This  case  was  argued  with  F.  M.  Teufel,  to  use,  against  the 
same  defendant,  No.  82,  Oct.  term,  1896,  ante,  p.  408,  in  which 
an  opinion  has  just  been  filed.  In  lx>th  cases,  the  facts  are  sub- 
stantially the  same,  and  the  questions  of  law  are  identical.  For 
reasons  given  in  tlie  opinion  referred  to  there  is  no  error  in  the 
record. 
Decree  affirmed  and  appeal  dismissed  at  appellant's  costs. 
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214       316  The  Odd  Fellows  Savings  Bank  of  Pittsburg  v.  Wilson 

Miller,  Appellant. 

Affidavit  of  defense— SufficUney  of — Immalerial  averments. 

Conceding  the  correctness  of  the  principle  that  in  passing  upon  the  suf- 
ficiency of  an  affidavit  of  defense  the  material  averments  of  fact  contained 
tlierein  must  be  accepted  as  true,  it  has  no  application  to  immateiial,  irrel- 
evant, obscure  or  evasive  aveiments. 

Promissory  notes— Protest — Notice  to  indorser— Affidavit  of  defense. 
In  an  action  against  an  indorser  on  a  promissory  note  plaintiflTs  state- 
ment averred  that  the  note  "  was  dishonored  at  its  maturity,  and  was  duly 
protested  for  nonpayment  after  demand  made,  and  of  which  defendant  as 
indoi'ser  of  said  note  had  due  legal  notice.^^  The  affidavit  of  defense 
averred  that  *'  due  notice  of  the  nonpayment  of  said  note  was  not  given  to 
affiant,  personally,  nor  was  due  legal  notice  of  the  protest  and  nonpay- 
ment of  the  note  given  to  affiant  by  mailing  a  copy  of  the  protest  to  his 
residence  in  Sewickley,  Pennsylvania.*^  Held,  (1)  that  the  averment  of 
the  affidavit  of  defense  was  not  inconsistent  with  the  fact  that  notice  of 
demand  at  maturit}^  and  nonpayment  of  the  note  were  duly  mailed  to 
defendant's  address ;  (2)  that  the  affidavit  of  defense  was  insufficient  to 
prevent  judgment. 

Argued  Nov.  2,  1896.  Appeal,  No.  107,  Oct.  T.,  1896,  by 
defendant,  from  order  of  C.  P.  No.  1,  Allegheny  Co.,  March  T., 
1895,  No.  298,  making  absolute  a  rule  for  judgment  for  want 
of  a  sufficient  affidavit  of  defense.  Before  Sterrett,  C.  J., 
Williams,  McCollum,  Mitchell  and  Fell,  JJ.     Affirmed. 

Assumpsit  against  an  indorser  upon  a  promissory  note. 
The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

Error  assigned  was  order  making  absolute  a  rule  for  judg- 
ment for  want  of  a  sufficient  affidavit  of  defense. 

Frank  WhiteselU  with  him  William  W.  WhiteseU^  for  appel- 
lant.— It  is  sufficient  if  the  affidavit  of  defense  sets  forth  facts 
showing  a  substantial  prima  facie  defense  which  can  probably 
be  established:  McPherson  v.  Allegheny  Nat.  Bank,  96  Pa. 
135 ;  Knerr  v.  Bradley,  105  Pa.  190. 

In  passing  upon  the  sufficiency  of  an  affidavit  of  defense  the 
material  averment  of  facts  therein  set  forth  must  be  accepted 
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as  true ;  Ecoflf  v.  Gillespie,  13  W.  N.  C.  564 ;  Seldon  v.  Neemes, 
7  Wright,  421. 

A.  M.  Brown^  with  him  John  D,  Brown^  for  appellee. — The 
notice  of  demand  and  nonpayment  may  be  served  either  at  the 
residence  or  ofiBice  of  an  indorser,  and  either  by  messenger  or 
mail :  Story  on  Promissory  Notes,  sec.  340 ;  Pearce  v.  Langfit, 
101  Pa.  507 ;  Shoemaker  v.  Mechanic's  Bank,  59  Pa.  79. 

Per  ClTBiAM,  January  4,  1897 : 

Conceding  the  correctness  of  the  principle  invoked  by  the 
defendant,  that  ^^in  passing  upon  the  sufficiency  of  an  affidavit 
of  defense  the  material  averments  of  fact  contained  therein 
must  be  accepted  as  true,"  it  has  no  application  to  immaterial, 
irrelevant,  obscure  or  evasive  averments.  The  affidavit  in  this 
case  is  largely  composed  of  irrelevant  and  immaterial  matters, 
loose  and  evasive  averments  of  fact,  that  are  claimed  to  be  a 
sufficient  traverse  and  denial  of  all  the  material  averments  in 
the  statement  of  claim.  Considered  as  a  whole,  the  affidavit  is 
insufficient  to  carry  the  case  to  a  jury  and  the  court  was  right 
in  so  holding. 

In  attempting  to  traverse  the  plaintiffs  averment  that  the 
note  in  suit  "  was  dishonored  at  its  maturity  and  was  duly  pro- 
tested for  nonpayment,  after  demand  made,  and  of  which 
defendant  as  indorser  of  the  said  note  had  due  legal  notice,*' 
etc.,  the  defendant  says,  "due  notice  of  the  nonpayment  of 
said  note  was  not  given  to  affiant,  personally,  nor  was  due  legal 
notice  of  the  protest  and  nonpayment  of  the  note  given  to 
affiant  by  mailing  a  copy  of  the  protest  to  his  residence  in 
Sewickley,  Pennsylvania."  None  of  these  averments  is  incon- 
sistent with  the  fact  that  notice  of  demand,  at  maturity,  and 
nonpayment  of  the  note  was  duly  mailed  to  defendant's  address. 
Mailing  a  copy  of  the  protest  to  the  residence  of  the  indorser 
is  certainly  neither  the  only  nor  the  ordinary  way  of  giving 
notice.  There  is  nothing  in  either  of  the  assignments  of  error 
that  requires  further  notice. 

Judgment  affirmed. 
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'm  sirl        ^^^y  ^^  Allegheny,  Appellant,  v.  Pittsburgh,  Allegheny 
*"""  &  Manchester  Passenger  Railroad  Company. 

CorparaUons-'Dividend^DeJinilion  of  dividend. 

A  dividend  is  the  share  of  a  sum  divided  that  falls  to  each  individual ; 
a  distributive  sum,  share  or  percentage,  applied  to  the  profits  as  appor- 
tioned among  stockholders.  It  di£fei*s  from  profits  in  being  taken  by  a 
competent  authority  out  of  the  joint  propeity  of  the  partnerahip  or  com- 
pany and  transferred  to  the  8epai*ate  property  of  the  individual  partners  or 
stockholders. 

Street  railways— Carporations^Dividetid— Discretion  of  directors. 

Where  a  street  railway  company  is  authorized  by  its  charter  to  declare 
dividends  **  of  so  much  of  the  profits  of  said  oonpany  as  shall  appear  advis- 
able to  the  dii*ectors  thereof/'  but  in  no  case  to  exceed  the  amount  of  the 
net  profits  of  the  company,  it  is  discretionaiy  with  the  directors  to  declare 
such  dividends  as  **  shall  appear  advisable '^  to  them,  not  exceeding  net 
profits. 

Where  a  street  railway  company  is  required  by  its  charter  to  pay  to  a 
city  a  tax  upon  **  dividends  declared,'^  and  discretionary  power  is  given 
by  the  charter  to  the  directors  to  declare  dividends,  the  tax  can  only  be 
levied  upon  the  dividends  declared  by  the  directors,  and  not  upon  the  par 
or  market  value  of  the  stock,  or  on  profits  earned. 

A  street  rail  way  .company  was  required  by  its  charter  to  pay  a  tax  to  a 
city  upon  •*  dividends  declared."  A  traction  company  leased  the  property 
and  franchises  of  the  street  railway  company.  At  the  time  of  the  lease 
the  market  value  of  the  shares  of  the  railway  company  was  eight  times 
that  of  the  shares  of  the  ti*action  company.  The  stockholders  of  the  street 
railway  company  transfeired  their  stock  to  the  traction  company  and 
received  eight  shares  of  the  ti-action  company's  stock  for  one  share  of  the 
i*ailway  company's  stock.  The  railway  company's  stock  became  an  asset 
of  the  traction  company,  and  was  pledged  as  collateral  security  for  its 
bonds,  ffeld^  that  the  whole  transaction  was  a  change  of  ownership  of 
the  same  propeity,  and  neither  in  form  nor  in  substance  the  declaration 
of  a  dividend. 

Corporations— Exchange  of  stock — Dividend, 

A  ti*action  company  leased  a  street  railway  company  and  exchanged  its 
shares  of  stock  for  the  street  railway  company's  shares,  in  proportion  of 
eight  to  one,  which  was  their  relative  market  values.  The  street  railway 
company  also  transferred  to  the  traction  company  the  shares  of  a  tliiixi 
railway  company  and  some  i*eal  estate,  in  alleged  consideration  of  the  issue 
of  additional  shares  of  its  stock  to  the  stockholders  of  the  railway  com- 
pany. Held,  that  if  there  was  such  an  agreement,  it  would  seem  to  be  a 
severance  of  these  shares  from  the  corporate  property,  and  a  distribution 
of  the  value  of  the  shares  of  the  third  company  among  the  stockholders, 
and  was  therefore  a  dividend. 


Digitized  by  VjOOQIC 


CITY  OF  ALLEGHENY,  Appellant,  i;.  RY.  CO.       415 
1897.]  Statement  of  Facts— Opinion  of  Court  below. 

Argued  Nov.  2,  1896.  Appeal,  No.  119,  Oct.  T.,  1896,  by 
plaintiflf,  from  judgment  of  C.  P.  No.  2,  Allegheny  Co.,  Oct.  T., 
1893,  No.  147,  on  verdict  for  plaintiflf  for  less  than  the  amount 
claimed.  Before  Sterbett,  C.  J.,  Wilmams,  McCo'llxtm, 
Mitchell  and  Fell,  JJ.    Affirmed. 

Assumpsit  to  recover  a  tax  on  alleged  dividend.  Before 
Whttb,  J. 

At  the  trial  it  appeared  that  the  defendant  was  chartered  by 
the  special  act  of  April  12,  1869,  under  which  it  was  required 
to  pay  a  tax  upon  declared  dividends  to  the  city  of  Allegheny. 
On  July  25, 1889,  the  stockholders  of  the  defendant  company 
entered  into  an  agreement  to  lease  its  property  and  franchises 
to  the  Pittsburgh,  Allegheny  &  Manchester  Traction  Company, 
for  a  term  of  999  years,  at  the  same  time  a  written  request  was 
made  by  the  said  stockholders  to  the  said  traction  company  to 
increase  its  capital  stock  from  $5,000  to  $3,000,000,  they  agree- 
ing to  subscribe  for  said  stock  and  pay  for  the  same  with  the 
stock  of  the  defendant  company  at  the  rate  of  one  share  of  de- 
fendant company's  stock  for  eight  shares  of  the  traction  com- 
pany stock.  This  arrangement  was  consummated.  The  shares 
of  stock  in  the  two  companies  were  of  the  same  par  value.  The 
city  claimed  that  the  transaction  was  in  effect  a  stock  dividend 
and  as  such  taxable. 

.  In  the  course  of  the  trial  it  was  developed  that  the  defendant 
company  had  sold  certain  real  estate  and  divided  the  proceeds 
among  its  stockholders.  It  was  conceded  that  the  defendant 
under  the  ordinances  was  liable  to  a  five  per  cent  tax  on  the 
same. 

Other  facts  appear  by  the  charge  of  the  court  which  was  in 
part  as  follows : 

In  this  case  the  questions  are  mainly  for  the  court.  There 
are  no  disputed  questions  of  fact  for  the  jury  to  pass  upon. 
The  plaintiff's  claim  is,  first,  for  a  tax  upon  the  property  of  the 
defendant  company  that  was  sold  and  the  proceeds  distributed 
among  the  stockholders.  It  was  some  $30,000,  or  in  that  neigh- 
borhood, and  I  instruct  you  that  the  plaintiflf  is  entitled  to 
recover  on  that  part  of  the  case.  The  counsel  will  agree  upon 
the  amount  of  your  verdict  in  that  respect. 
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The  other  question  is  a  far  more  important  one.  The  claim 
of  the  city  is  for  over  ilOO,000.  The  main  facts  of  the  case  ar^ 
these:  The  Pittsburgh,  Allegheny  &  Manchester  Passenger 
liailway  Company,  the  defendant  in  this  action,  was  organized 
in  1859,  under  a  special  act  of  the  legislature.  It  was  author- 
ized to  construct  a  passenger  railway  from  Pittsburgh,  through 
Allegheny,  and  to,  what  was  then,  the  borough  of  Manchester. 
That  act  of  assembly  required  the  company  to  pay  to  the  city 
of  Allegheny  five  per  cent  on  all  dividends  of  profits.  That 
was  paid  by  the  company  until  the  arrangement  was  made  with 
the  traction  company,  sometime  in  1889  or  1890.  The  old  com- 
pany was  organized  and  chartered  as  a  horse-car  company,  the 
motive  power  lieing  horse-power.  Under  their  charter,  as 
decided  in  other  cases  by  the  Supreme  Court,  it  had  no  author- 
ity to  change  to  electric  or  cable  power.  The  stock  of  the  old 
company  was  seven  thousand  shares,  of  the  par  value  of  $50.00  a 
share,  making  the  capital  stock  $(350,000.  Sometime,  I  presume 
after  the  organization  of  that  company,  a  company,  called  The 
Pittsburgh  Union  Passenger  Railway  Company  was  organized. 
The  defendant  company  purchased  a  controlling  interest  in  that 
company,  which  was  also  a  passenger  railway  in  the  city  of 
Allegheny.  That  company  had  a  capital  stock  of  $100,000,  two 
thousand  shares  at  the  par  value  of  #50.00  a  share.  The  Pitts- 
burgh, Allegheny  &  Manchester  Passenger  Railway  Company 
purchased  one  thousand  four  hundred  and  ninety-nine  shares  of 
the  union  company's  stock,  which  gave  them  the  controlling 
interest  in  it.  In  1889,  a  movement  was  put  on  foot  to  change 
to  an  electric  railway.  The  old  company,  having  a  capital  only 
of  #850,000,  and  limited  to  horse  power,  and  also  having  a  mort- 
gage then  on  their  property,  were  financially  unable,  under  their 
charter,  to  raise  the  money  necessary  in  changing  it  to  an  elec- 
tric railway.  An  act  of  assembly  was  passed  in  1887,  authoriz- 
ing the  incorporation  of  companies  to  use  electricity  or  cable 
power  for  more  rapid  transit  over  street  railways.  Several  of 
the  stockholders  of  the  old  passenger  railway  company  applied 
for  a  charter  of  incoiporation,  under  the  act  of  1887,  and  ob- 
tained it.  The  capital  stock  of  that  company  was  only  J5,000 
originally.  Under  the  act  of  assembly  that  company  was  author- 
ized to  lease  any  passenger  railway,  and  to  apply  electricity  as  a 
motive  power.    It  was  then  arranged  by  the  stockholders  of  the 
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passenger  railway  company,  with  the  sanction.6f  the  corporation^ 
that  the  stockholders  should  transfer  their  stock  to  the  electric 
company,  and  that  the  capital  stock  of  that  company  should  be 
increased  to  $3,000,000.  The  company  was  organized,  and  the 
old  stockholders  took  stock  in  the  electric  or  traction  company. 
They  subscribed  and  got  eight  shares  in  the  new  company  for 
one  share  they  had  in  the  old.  The  old  company  made  a  lease 
for  nine  hundred  and  ninety-nine  years,  transferring  all  their 
property,  rights  and  franchises  to  the  electric  company,  all 
except  some  real  estate  that  was  held  by  the  trustees,  and  after- 
wards sold  and  divided  among  the  shareholders,  to  which  I 
have  already  referred. 

Now  the  claim  of  the  plaintiff  is,  that  by  the  stockholders  of 
the  old  company  getting  eight  shares  of  stock  in  the  electric 
company  for  one  in  the  old,  it  was  in  the  nature  of  a  stock  divi- 
dend, for  which  they  ought  to  pay  the  five  per  cent  to  Allegheny 
city.  The  stock  of  the  passenger  railway  company  had  increased 
very  greatly  in  value.  The  par  value  was  $50.00  a  share,  but 
the  evidence  of  Mr.  Hill  is  that  shortly  before  this  arrangement 
was  made  the  stock  of  that  company  was  selling  in  the  market 
at  $320  a  shares— that  would  show  that  the  stock  had  enhanced 
in  value  nearly  seven  times ;  and  the  evidence  is  that  the  stock 
in  the  new  company  shortly  after  it  was  organized  sold  at 
$40.00  a  share ;  so  that  eight  shares  of  stock  in  the  new,  or 
electric  company,  were  exactly  equal  to  one  share  in  the  old 
company  at  that  time.  Eight  shares  at  $40.00  a  share  would  be 
$320,  and  that  was  what  one  share  of  the  old  company's  stock 
was  selling  for  at  that  time.  No  doubt  the  road  was  worth  a 
great  deal  more  than  the  $350,000  (the  capital  stock)  at  the 
time  of  this  arrangement.  No  doubt  it  was  because  of  its  in- 
creased business  which  enabled  it  to  pay  handsome  dividends* 
By  the  arrangement  the  traction  company  was  bound  to  pay  an 
annual  rent  to  the  old  passenger  railway  company,  of  $75,000 
a  year,  that  would  be  at  the  rate  of  very  nearly  twenty-two  per 
cent  on  $350,000. 

Now  the  argument  on  the  part  of  the  counsel  representing 
the  city  is,  that  the  value  of  the  corporate  property  had  very 
greatly  increased,  and,  as  it  was  all  transfen*ed  to  the  traction 
company,  the  increased  value  should  be  regarded  in  the  char- 
acter of  a  stock  dividend,  and  be  liable  to  pay  a  tax  of  five  per 
Vol.  clxxlx— 27 
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cent  to  the' city  of  AlTegheny.  If  I  understand  the  argument 
it  is  this :  that  as  the  property  of  that  old  passenger  railway 
company  was  wordi  seven  times  as  much  as  its  capital  stock, 
the  excess  was  in  the  nature  of  a  dividend  to  the  stockholders, 
and  the  increased  value  would  be  liable  to  the  tax  of  five  per 
cent.  The  traction  company  would  be  liable  to  pay  the  tax  to 
Allegheny  city  on  its  dividends,  whether  it  directly  assumed  to 
do  so  or  not.  Taking  the  franchises,  property  and  rights  of  the 
old  passenger  railway  company,  it  would  take  them  subject  to 
the  burdens  lipon  them,  and,  as  they  were  bound  to  pay  five  per 
cent  tax  upon  the  dividends,  the  new  company  would  be  bound 
to' pay  it  also.  But  they  expressly  assumed  it.  The  ordinance 
of  the  city,  substantially  sanctioning  this  transfer,  or  at  least, 
recognizing  the  rights  of  the  electric  company,  also  imposed  this 
condition.  The  electric  company  has  been  paying  the  tax  to 
the  city  ever  since  it  was  organized  in  1890  and,  according  to 
the  evidence,  the  tax  paid  to  the  city,  has  been  greater  than 
prior  to  this  new  arrangement. 

I  think  there  is  a  difference  between  a  tax  on  the  capital 
stock  of  a  company  and  a  tax  simply  on  the  dividends  of  the 
profits  of  the  company.  Where  the  tax  is  on*  the  capital  the 
dividends  often  measure  that  capital.  The  dividends  may  show 
that  the  property  is  worth  a  great  deal  more  than  its  capital 
stock.  In  this  case  the  tax  is  to  the  city  of  Allegheny  upon 
dividends  of  profits,  or  earnings  of  the  railway  company.  Now, 
undoubtedly,  the  directors  of  the  company  might  have  suspended 
dividends  for  a  year,  or  two  or  three  years,  if  necessary,  if  it  was 
advisable  to  pay  debts.  The  paying  of  debts  is  a  benefit  to 
stockholders,  because  all  expenses  and  interest  on  debts  have  to 
firet  be  paid  before  there  can  be  a  dividend  or  profit.  Wiping 
out  the  debts  is  an  advantage  to  the  stockholders.  Although 
they  might  not  get  a  dividend  for  two  or  three  years,  in  the  end 
they  would  get  more  in  consequence  of  paying  the  indebted- 
ness. ... 

[I  therefore  say,  in  conclusion,  that  your  verdict  should  l)e 
for  the  amount  agreed  upon  by  the  counsel  for  the  dividends  for 
the  property  sold  after  this  lease  was  made,  which  was  not 
embraced  in  the  lease ;  and  I  instruct  you  that  the  plaintiff,  is 
not  entitled  to  recover  on  the  other  ground  of  action,  claimed 
m  this  case.] 
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Verdict  and  judgment  for  plaintiff  for  $2,021.68*  Plaintiff 
appealed. 

Error  assigned  was  above  instruction,  quoting  it 

D.  F.  Patterson^  with  him  Mliot  RodgerSy  Jos.  A.  LangjUt  and 
Oeo.  JElphinstone^  for  appellant. — Whenever  a  corporation  ceases 
to  use  any  part  of  its  property  in  the  conduct  of  the  business 
for  which  it  was  chartered,  and  disposes  of  such  property  by 
sale  or  lease  for  valuable  consideration,  and  that  consideration 
is  divided  among  its  stockholders  in  the  proportion  of  the  num- 
ber of  shares  of  stock  held  by  each,  such  division  of  the  price 
realized  from  the  sale  or  demise  of  the  property  constitutes  a 
dividend. 

The  consideration  was  divided  among  the  stockholders  of  the 
appellee  in  the  exact  proportions  of  their  holdings  of  the  ap- 
pellee's stock,  and  it  was  so  divided  by  viitue  of  their  unani- 
mous action,  which  rendered  a  formal  declaration  of  a  dividend 
by  the  board  of  dii'ectors  entirely  unnecessary.  Such  formal 
declaration  is  not  required  to  constitute  a  dividend  subject  to 
taxation :  Lehigh  Crane  Iron  Co.  v.  Com.,  55  Pa.  448. 

Under  the  authority  of  Matson's  Ford  Bridge  Co.  v.  Com., 
117  Pa.  265,  and  the  principles  governing  the  taxation  of  divi- 
dends laid  down  in  Com.  v.  The  Western  Union  Telegraph 
Company,  15  W.  N.  C.  331,  and  the  cases  thero  cited,  we  claim 
that  the  value  of  the  traction  company's  stock  distributed  among 
the  stockholders  of  the  appellee,  solely  by  virtue  of  their  own 
act  and  authority,  so  far  as  such  value  in  the  aggregate  exceeded 
the  par  value  of  appellee's  stock,  constituted  profits  of  which  a 
taxable  dividend  was  made  in  the  manner  described. 

2>.  T.  Watson^  with  him  A.  M.  Neeper^'  for  appellee. — The 
words  of  the  contract  refer  to  money  dividends  and  not  to  stock 
dividends:  Com.  v.  E.  &  P.  R.  R.,  74  Pa.  99. 

The  burden  of  proof  is  upon  the  city  of  Allegheny  to  make 
out  its  case,  and  prove  that,  in  reality,  a  dividend  was  declared 
on  which  the  passenger  railway  company  should  pay  to  the  city 
its  share  of  five  per  cent  of  the  same. 

The  passenger  railway  company  did  not  receive  or  divide  the 
traction  company  stock. 
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This  case  does  not  fall  within  the  rule  established  by  Com. 
V.  The  Western  Union  Company,  15  W.  N.  C.  332,  or  Bridge 
Company  v.  Com.,  117  Pa.  275.  Each  of  these  cases  was  on 
the  construction  of  the  taxing  act  of  June  7,  1879,  which 
imposes  for  the  state  a  tax  not  merely  on  the  dividends  but  on 
the  capital  stock  of  the  corporation,  and  measures  its  value  in 
a  fixed  and  determined  way  by  the  dividends  made  or  declared. 

A  new  question,  not  raised  in  the  statement  of  claim,  or  on 
the  trial  below,  is  that,  at  least,  the  old  Manchester  Passenger 
Railway  Company  should  pay  to  Allegheny  City  five  per  cent 
on  7,000  shares  of  the  capital  stock  of  the  traction  company, 
because  it  was  really  the  division  among  the  stockholders  of 
tlie  old  passenger  railway  company  of  1,499  shares  of  stock  in 
the  Union  Passenger  Railway  Company. 

It  seems  clear  that  the  city  of  Allegheny  cannot  recover  on 
this,  because :  (1)  It  is  not  a  money  dividend  within  the  mean- 
ing of  the  contract  sued  on.  (2)  Nothing  was  taken  out  of 
the  treasury  of  the  old  Manchester  Passenger  Company  and 
divided  among  its  stockholders,  but  the  ti-ustee  of  the  stock- 
holders sold  to  the  traction  company  for  the  stockholders,  and 
the  stockholders  received  the  purchase  money,  i.  e.  traction 
stock,  for  their  own  property.  (3)  Even  if  the  facts  were  that 
the  Union  Compfmy  stock  was  the  pix)perty  of  the  old  Manches- 
ter Company,  and  its  title  was  passed  to  the  traction  company, 
and  the  traction  company,  the  lessee  of  the  property  and  owner 
of  all  stock  of  the  Manchester  Passenger  Company,  itself  issued 
of  the  traction  company  stock,  shares  to  the  individuals  for  this 
property,  this  was  not  a  dividend  by  the  passenger  railway  com- 
pany. 

Opinion  by  Mr.  Justice  Mitchell,  January  4, 1897 : 
The  Passenger  Railway  Company,  appellee,  was  chartered 
by  the  special  act  of  April  12, 1859,  by  the  provisions  of  which 
it  was  to  declare  dividends  ^^  of  so  much  of  the  profits  of  said 
company  as  shall  appear  advisable  to  the  directors  thereof," 
but  in  no  case  to  exceed  the  amount  of  the  net  profits  of  the 
company.  By  the  twelfth  section  of  the  act  the  company  was 
required,  inter  alia,  to  pay  to  the  city  of  Allegheny  a  certain 
per  centage  "of  the  dividends  declared."  The  city  of  Alle- 
gheny by  ordinance  gave  its  consent  to  the  occupation  of  its 
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streets  upon  the  same  condition  of  the  payment  of  the  tax  upon 
"dividends  declared."  The  question  in  the  present  case  is 
whether  the  transaction  by  which  the  railway  company  was 
leased  to  the  traction  company,  and  the  stockholders  exchanged 
their  holdings  of  stock  in  the  former  for  stock  in  the  latter, 
assuming  all  these  matters  to  have  been  parts  of  the  same  trans- 
action, was  equivalent  to  the  declaration  of  a  dividend  by  the 
railway  company  on  which  a  tax  would  be  due  under  the  char- 
ter and  ordinance. 

It  is  not  necessary  at  present  to  discuss  the  argument  of  the 
appellee  that  only  cash  dividends  are  taxable  under  the  charter. 
If  that  was  the  legislative  intent  the  question  would  still  arise 
whether  any  distribution  of  profits  equivalent  to  cash  could  be 
made  among  the  stockholders  in  any  form,  or  by  any  name,  so 
as  to  escape  taxation.  It  is  sufficient  to  say  that  there  is  no 
evidence  here  to  warrant  a  jury  in  finding  any  device  for  such 
purpose. 

The  tax  is  not  on  par  value,  or  market,  or  actual  value  of 
stock,  nor  on  profits  earned,  but  on  dividends  declared.  A 
dividend,  as  defined  by  Webster's  dictionary  (1898)  is  "  the 
share  of  a  sum  divided  that  falls  to  each  individual,  a  distribu- 
tive sum,  share  or  percentage,  applied  to  the  profits  as  appor- 
tioned among  stockholders."  It  differs  from  profits  in  being 
taken  by  competent  authority  out  of  the  joint  property  of  the 
partnership  or  company,  and  transferred  to  the  separate  prop- 
erty of  the  individual  partners  or  stockholders.  No  safely  con- 
ducted business,  corporate  or  other,  distributes  all  its  earned 
profits.  There  must  be  a  fund  reserved  for  contingencies,  for 
repair  or  renewal  of  deteriorated  material,  etc.,  and  the  amount, 
absolute  or  proportionate,  to  be  held  for  such  purpose  must  be 
determined  by  the  authority  which  conducts  the  business.  The 
power  to  control  this  matter  is  necessarily  implied  in  all  author- 
ity to  make  dividends,  and  in  the  present  case  it  is  expressly 
vested  in  the  directors  who  are  to  declare  such  dividends  as 
"shall  appear  advisable"  to  them,  not  exceeding  net  profits. 
The  words  "  dividends  declared  "  therefore,  have  a  substantial 
and  settled  meaning,  and  it  is  upon  such  dividends  only,  and 
not  as  already  said  on  par  or  market  value  of  stock  or  on  profits 
earned,  that  the  tax  is  laid. 

Continuing  to  regard  all  that  was  done  by  both  corporations 
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and  the  stockholders  as  parts  of  a  single  transaction,  as  that  is 
the  aspect  most  favorable  to  the  appellant,  what  was  it  in  sub- 
stance ? 

First,  as  to  the  stockholders  individually,  it  was  an  exchange 
of  their  holdings  in  the  railway  stock,  for  holdings  in  the  trac- 
tion stock,  at  the  rate  of  one  to  eight. 

The  shares  held  by  each  stockholder  were  his  individual  and 
separate  property.  He  could  have  sold  the  railway  shares  at 
320,  which  was  the  market  price,  and  bought  traction  shares  at 
40,  also  the  market  price,  and  would  then  have  stood  just  where 
he  stands  now,  with  a  change  of  his  property  from  one  form  to 
the  other  in  the  ratio  of  one  to  eight,  yet  it  would  have  been 
his  own  private  act  with  which  neither  the  company  nor  the 
other  stockholders  could  have  interfered,  or  for  which  they 
would  have  been  responsible.  The  nature  of  the  act  was  not 
changed  by  the  fact  that  all  the  stockholders  did  it,  whether 
separately  or  in  pursuance  of  an  agreement  in  which  all  joined. 
In  either  case  it  was  still  the  individual  act  of  each  in  Ym  own 
right 

Secondly,  as  to  the  companies.  The  traction  company  acquired 
the  stock  of  the  railway  company,  which  under  its  charter  it  had 
power  to  do.  It  might  under  such  power  have  gone  into  the 
niarket  and  bought  railway  stock  at  320,  and  sold  enough  ot 
its  own  stock  at  40  to  pay  for  the  other.  Instead  of  the  ac- 
quisition being  made  thus  by  separate  purchase  and  sale  of  the 
two  stocks,  it  was  done  by  direct  exchange  between  the  owners. 
The  nature  of  the  transaction  was  not  changed  thereby.  It  was 
a  transfer  of  property  from  one  owner  to  another,  and  the  per- 
sonality of  the  purchaser  or  the  seller  did  not  change  its  sub- 
stantial character.  Then  as  to  the  railway  company,  its  stock 
has  changed  holders,  and  that  is  all.  The  shares  are  all  in  exist- 
ence just  as  they  were  before,  but  instead  of  being  owned  by 
numerous  individuals  they  are  held  in  one  hand,  in  fact  they 
are  a  valuable  corporate  asset  of  the  traction  company,  and  are 
pledged  as  collateral  security  for  its  bonds.  As  regards  tlie 
railway  company  with  reference  to  which  the  tax  is  to  be  con- 
sidered, there  was  no  distribution  or  change  of  what  had  been 
the  joint  corporate  property,  into  the  separate  property  of  the 
individual  stockholders.     The  whole  transaction  was  a  change 
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of  ownership  of  the  same  property,  and  neither  in  form  nor  in 
substance  the  declaration  of  a  dividend. 

The  cases  chiefly  relied  upon  by  the  appellant,  Matson's  Ford 
Bridge  Co.  v.  Com.,  117  Pa.  266,  and  Com.  v.  Telegraph  Co.,  15 
W.  N.  C.  831,  are  not  applicable.  In  both  of  them  the  tax  was 
upon  the  value  of  the  capital  stock,  and  not  on  the  dividends, 
which  were  mere  measures  of  such  value,  aijd  in  both  of  them 
there  had  been  in  fact  a  severance  of  earnings  or  profits  from 
the  mass  of  the  corporate  property,  and  a  distribution  of  them 
among  the  stockholders  as  individuals,  which  is  the  essential 
character  of  a  dividend. 

A  distinction  was  raised  in  the  argument  here  between  the 
ti-ansaction  as  regards  the  exchange  of  stock  by  the  holders  in 
the  railway  company  and  the  transfer  to  tlie  traction  company 
of  the  one  thousand  four  hundred  and  ninety-nine  shares  of  the 
Union  Passenger  company.  The  latter  were  held  by  trustees, 
but  under  what  title  or  upon  what  terms  does  not  precisely 
appear.  The  distinction  was  not  made  in  the  plaintiff's  state- 
ment, nor  at  the  trial,  and  there  is  no  assignment  of  error  rais- 
ing it  specifically  in  this  court ;  the  plaintiff's  claim  being  made 
upon  the  entire  transaction  as  single  and  involving  a  tax  upon 
the  whole.  It  appears  inferentially  in  the  argument  and  m 
some  of  the  evidence  that  these  shares  of  the  Union  company 
were  part  of  the  general  assets  of  the  appellee,  and  that  in  the 
arrangement  they  were  transferred  to  the  traction  company  in 
consideration  of  the  issue  of  additional  shares  of  its  stock  to  the 
holders  of  the  shares  of  appellee.  If  such  was  the  fact  it  would 
seem  to  be  a  severance  of  these  shares  from  the  corporate  prop- 
erty of  the  appellee  and  a  distribution  of  their  value  or  equivalent 
among  the  stockholders  individually,  and  therefore  a  dividend, 
taxable  unless  the  legislative  intent  was  to  restrict  the  tax  to 
cash  dividends  only,  an  intent  that  could  hardly  be  presumed, 
and  the  burden  of  proof  of  which  would  be  upon  appellee.  But 
if  this  were  the  real  state  of  the  facts  there  would  be  no  difference 
except  the  question  of  cash  dividend  between  the  distribution 
of  the  proceeds  of  this  Union  stock  and  the  proceeds  of  the  sale 
of  the  real  estate,  etc.,  as  to  which  the  learned  judge  below  di- 
rected the  jury  to  assess  the  tax.  It  would  not  be  safe  for  us  to 
assume  that  his  including  one  and  excluding  the  other  was  the 
I'esult  altogether  of  not  having  his  attention  called  to  the  latter. 
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We  must  presume  that  the  facts  before  him  did  not  warrant 
him  in  putting  both  on  the  same  footing.  The  facts  if  fully 
developed  may  however  be  so,  and  in  affirming  the  jiidgment, 
therefore,  we  do  so  with  leave  to  the  court  below  to  open  and 
reconsider  it  upon  this  point  should  the  facts  and  the  law  make 
it  just  and  proper  to  do  so. 
Judgement  affirmed. 


City  of  Allegheny,   Appellant,  v.  Federal  Street  and 
Pleasant  Valley  Passenger  Railway  Company. 

Corparalion8^8ireel  raUways-^Divideiid— Increase  of  stock, 
A  nominal  or  arithmetical  increase  of  shares,  without  transfemng  to  the 
stockholders  anything  out  of  the  treasury  or  propeity  of  the  corporation, 
and  which  is  not  a  cover  for  distribution  of  accumulated  pi*ofits,  is  not  a 
dividend. 

Three  street  railway  companies  agreed  to  consolidate.  The  first  com- 
pany's stock  was  worth  per  share  ^\e  times  as  much  as  that  of  the  second 
company,  and  ten  times  as  much  as  that  of  the  third  company.  To  obtain 
a  convenient  divisor  of  the  consolidated  stock,  the  fii*st  company  increased 
its  shares,  and  the  new  stock  was  issued  in  proportion  of  ten  shares  for 
each  one  of  the  first  company,  two  for  each  one  of  the  second  company, 
and  one  for  each  of  the  third  company,  thus  preserving  the  propoiiionate 
value  of  each  to  the  otlier.  Held,  that  the  issue  of  the  inci*eased  stock  to 
the  stockholders  of  the  first  company  was  not  a  dividend  within  the  mean- 
ing of  a  law  which  required  the  company  to  pay  a  tax  to  a  city  on  divi- 
dends declared. 

Argued  Nov.  8,  1896.  Appeal,  No.  120,  Oct.  T.,  1896,  by 
plaintiff,  from  judgment  of  C.  P.  No.  2,  Allegheny  Co.,  Oct  T., 
1898,  No.  148,  on  verdict  for  defendant  Before  Sterrett,  C.  J., 
Williams,  McCollum,  Mitchell  and  Fell,  JJ.    Affirmed. 

Assumpsit  to  recover  a  tax  on  an  alleged  dividend.  Before 
White,  J. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court 
The  court  gave  binding  instructions  for  defendant 

Error  assigned  was  above  instruction. 

D,  F,  Patterson  and  Geo.  Elphlnstone^  with  them  Elliott  Rodg* 
ersj  and  Jos.  A.  Langfitt^  for  appellant,  cited:  Com.  v.  W.  U. 
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Tel.  Co.,  16  W.  N.  C.  881;  Mateon's  Ford  Bridge  Co.  v.  Corn., 
117  Pa.  265 ;  Lehigh  Crane  Ii-on  Co.  v.  Com.,  65  Pa.  448. 

2>.  T,  Watson^  with  him  Wm.  B.  RodgevB^  Wm.  A,  Stone  and 
W.  P,  Potter^  for  appellee,  cited :  Com.  v.  Erie  &  Pittsburg  K. 
R.,  74  Pa.  94 ;  Phila.  &  Erie  R.  R.  v.  Catawissa  R.  R.  Co.,  53 
Pa.  61;  B.  &  S.  R.  R.  v.  Musselman,  2  Grant,  848;  Com.  v. 
Pitts.,  Ft.  Wayne  &  Chicago  R.  R.  Co.,  74  -Pa.  92;  Com.  v. 
Lake  Shore  R.  R.,  2  Pearson,  892 ;  Com.  v.  Transportation  Co., 
145  Pa.  94. 

Opinion  by  Mb.  Justice  Mitchell,  January  4, 1897 : 
The  principle  upon  which  this  case  must  turn  is  the  same 
as  that  in  City  of  Allegheny  v.  Pitts.,  All.  and  Man.  Pass. 
R.  R.  Co.,  opinion  filed  herewith,  ante,  p.  414.  Both  were  ac- 
tions of  assumpsit  for  a  tax  on  dividends.  In  the  present  case 
the  appellee  was  a  passenger  railway  company  chai-tered  by 
special  act  of  Feb.  20, 1868,  P.  L.  187,  with  capital  stock  of 
two  thousand  shares  at  par  of  twenty-five  dollars,  but  with 
power  of  indefinite  increase,  and  in  1889  it  had  been  increased 
to  four  thousand  shares.  In  1889  consolidation  with  two  other 
roads  having  been  determined  on,  the  capital  was  fui*tlier 
increased  to  one  million  dollars,  or  forty  thousand  shares  at  the 
same  par  value.  The  object  of  this  was  twofold.  As  the  law 
was  then  understood  the  capital  stock  of  consolidated  compa- 
nies was  not  permitted  to  exceed  the  authorized  aggregate  cap- 
ital of  the  individual  companies  in  the  consolidation.  The 
proposed  consolidation  in  this  case  included  the  appellee  with 
a  capital  of  one  hundred  thousand  dollars,  the  Peoples'  Park 
Company,  also  with  a  hundred  thousand  dollars,  and  the  Observ- 
atory Hill  Company  with  two  hundred  thousand.  But  the 
appellee's  stock  was  worth  per  share  five  times  as  much  as  the 
Observatory  Hill,  and  ten  times  as  much  as  the  Peoples'  Park, 
and  a  consolidation  in  the  ratio  of  their  nominal  capital  would 
not  have  represented  their  actual  relative  values.  To  obtain  a 
convenient  divisor  of  the  consolidated  stock  therefore,  the  appel- 
lee increased  its  shares  to  forty  thousand,  representing  a  capital 
of  one  million,  and  the  new  stock  was  issued  in  the  proportion 
of  ten  shares  for  each  one  of  appellee's,  two  for  each  of  the 
Observatory  Hill's,  and  one  for  each  of  the  Peoples'  Park's,  thus 


Digitized  by  VjOOQIC 


426  CITY  OF  ALLEGHENY,  Appellant,  v.  KAILWAY  CO. 

Opinion  of  the  Court.  [179  Pa. 

preserving  the  proportionate  value  of  each  to  the  otihers  with- 
out infringing  the  law.  An  act  of  May  18, 1889,  P.  L.  206, 
passed  while  this  consolidation  was  in  course  of  preparation, 
relieved  the  necessity  of  this  increase  of  stock,  but  the  second 
i*eason  for  it,  the  convenience  of  distribution  of  the  new  stock, 
remained,  and  the  plan  was  carried  out.  For  each  share  in  the 
old  Federal  Street  and  Pleasant  Valley  Company  the  bolder 
received  ten  shares  of  the  new  consolidated  corporation.  It  is 
this  increase  in  the  number  of  shares  which  the  appellant  x^laims 
as  a  stock  dividend  liable  to  tax.  Reverting  now  to  the  defini- 
tion of  a  dividend  as  discussed  in  Allegheny  City  v.  Pitts.,  All. 
&  Man.  II.  R.  Co.,  supra,  it  is  plain  tiiat  the  substantial  char- 
acteristic is  wanting.  There  has  been  no  severance  of  any 
property  from  the  common  fund  of  the  corporation,  and  no  dis- 
tribution of  it  as  the  property  of  the  shareholders  individually. 
The  new  corporation  has  the  same  property  the  old  one  had 
before,  no  more  and  no  less  from  this  source,  and  the  share- 
holder has  his  interest  in  the  same  proportion  of  the  corporate 
whole,  although  his  shares  are  numerically  increased.  It  was 
as  if  the  owner  of  land  with  a  frontage  of  two  hundred  feet, 
divided  it  into  lots  of  twenty  feet  each.  He  has  no  more  land, 
though  he  nominally  has  ten  lots  instead  of  one,  and  though 
the  division  may  increase  the  facility  of  sale  or  rental.  It  was 
held  in  Com.  v.  Pitts.,  Ft.  W.  &  Chicago  R.  R.  Co.,  74  Pa.  83, 
that  a  nominal  or  arithmetical  increase  of  shares,  without  trans- 
ferring to  the  stockholders  anything  out  of  the  treasury  or 
property  of  the  corporation,  is  not  a  dividend.  That  is  all  there 
was  in  this  transaction. 

It  is  of  course  conceded  that  if  the  increase  of  shares  was  a 
cover  for  distribution  of  accumulated  profits  it  would  not  be 
available  to  escape  taxation.  But  there  is  no  presumption  that 
an  increase  is  a  dividend,  that  is  a  question  of  fact  for  the  jury 
with  the  burden  of  proof  on  the  party  alleging  it :  Com.  v. 
Erie  &  Pitts.  R.  R.  Co.,  74  Pa.  94.  In  the  present  case  the 
learned  judge  below  said  there  was  "no  evidence  that  tiie 
increased  number  of  shares  was  in  consequence  of  any  earn- 
ings or  profits  made  by  the  defendant  company,"  and  no  at- 
tempt has  been  made  to  show  that  he  was  in  error  as  to  that 
fact. 

Judgment  affirmed. 
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William  McCallum  and  Ewing  McCallum,  trading  as 
McCallum  &  McCallum,  v.  W.  W.  Morris,  George 
Morris,  and  William  F.  Gray,  late  trading  as  Morris 
Brothers  and  Gray,  and  Samuel  Lockhart,  Garnishee 
and  Appellant. 

AUachment  execution — Oarnishee^s  atiswers  to  interrogatories, 
A  giirnishee^s  answer  to  interrogatories  will  not  be  construed  with  the 
same  strictness  as  an  affidavit  of  defense,  and  it  need  not  set  forth  specific- 
ally and  at  length  the  natare  and  chameter  of  his  defense,  bat  only  such 
facts  as  ai*e  material  to  the  admission  or  denial  of  indebtedness  to  the  de- 
fendant. 

A  garnishee  is  not  bound  to  submit  to  every  conceivable  question ;  and 
where  he  refuses  to  answer  a  question  because  either  he  or  his  counsel 
thinks  it  is  improper  or  immaterial,  he  is  entitled  to  instruction  from  the 
couit  before  judgment  is  entered  against  him. 

Attachment  execution — Transfer  of  negotiable  note. 

In  an  attachment  execution  the  garnishee  in  his  answer  to  intenx>gatories 
admitted  that  he  had  purchased  real  estate  from  the  defendant,  and  had 
g^ven  his  note  for  the  balance  of  the  purchase  money.  He  further  averi*ed 
that  the  note  had  been  ti*ansferred  by  the  defendant  to  a  bona  fide  pur- 
ch:iser  for  value.  He  did  not  give  the  name  of  the  ti^ansferee,  but  this 
was  not  specifically  required  by  the  inteiTogatories.  Held^  that  the  answer 
was  sufficient  to  prevent  judgment. 

Argued  Nov.  2,  1896.  Appeal,  No.  116,  Oct.  T.,  1896,  by 
garnishee,  from  order  of  C.  P.  No.  2,  Allegheny  Co.,  Oct.  T., 
1895,  No.  569,  entering  judgment  against  him.  Before  Steu- 
RETT,  C.  J.,  Williams,  McCollum,  Mitchell  and  Fell,  JJ. 
Reversed. 

Attachment  execution. 

Rule  for  judgment  against  garnishee  on  answers  to  interroga- 
tories. 

The  plaintiffs  having  obtained  judgment  against  the  firm  of 
Morris  Bros.  &  Gray  issued  execution  upon  their  judgment  in 
September,  1895,  and  summoned  Samuel  Lockhart  as  garnishee. 
Interrogatories  were  served  on  the  garnishee  inquiring  inter  alia : 
**  Did  you  purchase  from  W.  W.  Morris  any  real  estate  in  the 
past  year?    What  was  the  consideration?  and  how  and  where 
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was  it  paid?  Give  detailed  particulars.'*  The  garnishee  filed 
his  answers  on  November  2, 1896.  On  November  23,  1895, 
under  order  of  the  court  that  he  make  fulL»  true  and  con-ect 
answers,  etc.,  he  filed  additional  answers  admitting  that  he  had 
bought  real  estate  from  said  W.  W.  Morris  and  had  given  in 
part  payment  thereof  his  negotiable  promissory  note  for  $1,500, 
dated  May  28, 1895,  to  the  order  of  said  W.  W.  Morris,  payable 
in  two  years,  without  interest;  that  said  note  was  sold  and  deliv- 
ered by  said  Morris  to  a  third  person  for  a  valuable  considerar 
tion  before  the  issuing  of  the  attachment  in  this  case,  and  that 
said  person  purchased  said  note  in  good  faith,  and  is  still  the 
Owner  and  holder  thereof ;  and  that  since  the  court  extended 
the  time  for  filing  an  additional  answer  to  said  interrogatories, 
he  has  conferred  with  the  holder  of  said  note,  and  has  been 
requested  by  him  not  to  disclose  his  name  in  this  answer,  for 
the  reason  that  he  fears  if  such  were  done,  that  he  would  be 
subjected  to  vexatious  annoyances  on  the  part  of  the  plaintiffs 
in  this  case. 

The  court  made  absolute  a  rule  for  judgment  against  the 
garnishee  for  $1,500. 

Error  assigned  was  above  order. 

D.  B.  Maxwell^  for  appellant.  —  Judgment  can  be  entered 
only  on  answers  when  they  contain  an  absolute  admission  of 
present  indebtedness  to  the  defendant  in  the  execution :  Lan- 
caster County  Bank  v.  Gross,  50  Pa.  227 ;  Walker  v.  Ey  th,  25 
Pa.  216 ;  Singizer's  Appeal,  28  Pa.  524 ;  Sinnickson  v.  Painter, 
32  Pa.  385 ;  Moore  v.  Moore,  34  Leg.  Int.  12 ;  Sheetz  v.  Leech, 
2  W.  N.  C.  291 ;  Ferguson  v.  Craig,  1  W.  N.  C.  153 ;  Fulweiler 
V.  Hughes,  17  Pa.  440;  Keiffer  v.  Ehler,  18  Pa.  388 ;  Kent  v. 
Schuylkill  Navigation  Co.,  1  T.  and  H.  Pr.  1183;  Hill  v.  Kroft, 
29  Pa.  186 ;  Day  v.  Zimmerman,  68  Pa.  72. 

A  garnishee  can  plead  prior  assignment  against  the  plaintiff  : 
Walker  v.  Gibbs,  2  Dallas,  211 ;  Sharpless  v.  Welsh,  4  Dall.  279. 

Oaleri  C.  Hartman^  for  appellees,  cited,  Henwood  v.  American 
Legion  of  Honor,  2  Dist.  Rep.  170 ;  Bom  v.  Staaden,  24  IIL 
320;  Wood  v.  Partridge,  11  Mass.  487. 
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Opinion  by  Mr.  Chief  Justice  Stebbbtt,  Januaty  4, 1897 : 
The  entry  of  judgment  in  this  case  against  the  garnishee 
was  clearly  erroneous.  His  answer  gave  in  detail  the  circum- 
stances which  Ijed  up  to  the  transfer  of  the  note  to  a  bona  fide 
purchaser  for  value,  and  was  sufficiently  full  and  explicit  to 
raise  an  issue  which  a  jury  alone  could  decide  :  Bank  v.  Gross, 
50  Pa.  224.  True,  he  did  not  give  the  name  of  the  transferee, 
but  that  was  a  fact  which  the  Interrogatories  did  not  specific- 
ally require,  and  which  in  that  state  of  the  proceedings,  it  was 
not  essential  to  give.  Whether  he  gave  or  withheld  it  would 
not  change  the  issue  of  indebtedness.  Substantial' denial  of 
indebtedness  gave  the  proceeding  a  preliminary  character.  A 
garnishee's  answer  is  not  to  be  construed  with  the  same  strict- 
ness as  an  affidavit  of  defense.  He  is  not  bound  to  set  forth 
specifically  and  at  length  the  nature  and  character  of  his  defense 
to  the  attachment,  but  such  facts  only  as  are  material  to  the 
admission,  or  denial  of  indebtedness,  to  the  defendant.  If  his 
counsel  advise,  or  he  himself  thinks,  a  question  is  improper,  he 
is  entitled  to  instruction  by  the  court:  Wood  v.  Wall,  24  Wis. 
647.  He  is  not  bound  to  submit  to  every  conceivable  question 
under  penalty  of  paying  the  whole  debt.  For  insufficient  an- 
swer the  plaintiff  may  except  or  demur :  T.  &  H.  Prac.  sec.  1202. 
Hut  judgment  cannot  be  entered  against  the  garnishee  unless 
he  expressly  or  impliedly  admits  his  indebtedness,  or  his  posses- 
sion of  assets  belonging  to  the  judgment  debtor:  Bank  v.  Meyer, 
59  Pa.  361.  There  must  be  a  distinct  admission  of  liability 
such  as  leaves  no  doubt:  T.  &  H.  Pi-ac.  sec.  1202.  The  ad- 
mission of  indebtedness,  like  a  special  verdict,  forms  the  exclu- 
sive foundation  of  the  judgment.  If  the  facts  stated  appear  to 
be  insufficient  to  entitle  plaintiff  to  judgment,  the  court  should 
refuse  it,  and  discharge  the  rule,  leaving  the  plaintiff  at  liberty 
to  rule  the  garnishee  to  plead  to  issue  and  go  to  trial :  Bank 
v.  Gross,  supra. 

The  answer  here  was  plainly  sufficient  to  raise  the  issue  of 
the  garnishee's  indebtedness.  He  had  made  a  distinct  and 
unequivocal  denial.  How  his  debtor  relations  had  become 
changed  might  become  an  appropriate  subject  of  inquiry  at  the 
trial,  as  affecting  the  question  of  credibility ;  but  was  obviously 
immaterial  at  this  preliminary  stage  of  the  proceeding  whose 
purpose  was  to  evoke  an  admission,  or  denial,  of  indebtedness 
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to  the  judgment  debtor.     The  rule  for  judgment  against  the 
garnishee  should  have  been  discharged. 

Judgment  reversed,  rule  for  judgment  discharged,  and  all 
proceedings  thereunder  set  aside  at  plaintiffs  costs. 


C.  A.  Balph  and  E.  P.  S.  Wright,  partners  as  Columbia 
Fireproofing  Co.  v.  liberty  National  Bank,  Appellant. 

Contract— Building  contract^ArchUect— Charge  of  the  court— Question 
Jorjury, 

Where  A  gave  a  general  contract  to  do  certain  work  and  afterwards 
knew  that  B,  a  sti*anger  to  the  contract,  was  doing  part  of  the  work  which 
A*8  architect  testified  was  done  under  a  contract  made  by  hini  with  B  by 
authority  from  A,  and  A  denied  having  given  such  authoiity,  and  allege<l 
that  he  thought  B  was  doing  the  work  under  the  general  contractors,  it  is 
proper  for  the  court  to  charge  that  if  the  architect  was  authorized  to  make 
the  contract  with  B  for  and  on  behalf  of  A,  or  if  A  subsequently  ratified  the 
ac?t  of  the  a.*chitect,  A  would  be  liable ;  or  if  the  contract  was  not  expressly 
ratified  and  A,  knowing  that  his  ai-chitect  had  assumed  to  act  for  him, 
stood  by  and  permitted  B  to  do  the  work  and  expend  money  upon  it,  he 
would  be  estopped  fix)m  denying  the  contract. 

Argued  Nov.  2, 1896.  Appeal,  No.  118,  Oct.  T.,  1896,  by 
defendant,  from  judgment  of  C.  P.  No.  8  Allegheny  Co.,  May  T^ 
1895,  No.  232,  on  verdict  for  plaintiffs.  Before  Sterrett,  C.  J., 
Williams,  McCollum,  Mitchbll,  and  Fell,  JJ.    Affirmed. 

Scire  facias  sur  mechanics'  lien.     Before  McClcng,  J. 

At  the  trial  it  appeared  that  the  plaintiffs  claimed  to  recover 
for  fireproofing  placed  in  defendant's  bank  building  under  a 
contract  alleged  to  have  been  made  with  F.  J.  Osterling,  the 
defendant's  architect. 

It  also  appeared  that  on  July  9,  1894,  the  Liberty  National 
Bank  of  Pittsburg  entered  into  a  written  contract  with  Mur- 
phy &  Hamilton,  builders,  for  the  erection  of  a  lai-ge  bank 
building  on  property  owned  by  the  bank  at  the  comer  of  Penn 
and  Sheridan  avenues,  in  the  19th  ward  of  said  city.  Under 
the  terms  of  their  contract  Murphy  &  Hamilton  were  to  erect 
and  complete  the  building,  furnishing  all  labor  and  materials 
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therefor,  on  or  before  March  1, 1896,  for  the  price  or  sum  of 
fifty  thousand  (50,000)  dollars, — the  work  to  be  done  and  the 
building  to  be  erected  according  to  plans  and  specifications  pre- 
pared by  F.  J.  Osterling,  architect.  Murphy  &  Hamilton  entered 
upon  the  performance  of  their  contract,  and  sublet  tiie  contract 
for  the  fireproofing  for  the  new  building  called  for  in  the  plans 
and  specifications,  to  the  Pittsburg  Terra  Cotta  Lumber  Com- 
pany. Work  upon  the  building  progressed  satisfactorily  until 
about  the  middle  of  December,  1894,  at  which  time  the  Pitts- 
burg Terra  Cotta  Lumber  Company  were  at  work  putting  in 
the  fireproofing  under  the  sulxjontract  with  Murphy  &  Hamil- 
ton, the  principal  contractors.  At  this  time,  when  most  of  the 
fireproofing  had  been  put  in  the  building,  the  fireproofing 
began  to  sink,  and  very  shortly  afterwards  a  part  of  the  third 
floor  fell  in,  carrying  with  it  a  part  of  the  second  floor  into  the 
first  floor,  and  then,  after  a  conference  between  Murphy  & 
Hamilton,  the  principal  contractors,  and  the  Pittsburg  Terra 
Cotta  Lumber  Company,  the  latter  removed  all  of  the  fire- 
proofing from  the  building,  except  a  small  portion  of  the  first 
floor.  When  this  occurred,  work  upon  the  building  ceased 
entirely  for  some  weeks.  A  dispute  arose  between  Murphy  & 
Hamilton  and  the  Terra  Cotta  Lumber  Company  and  F.  J. 
Osterling,  the  architect,  as  to  the  cause  of  the  disaster.  The 
work  stood  still  until  about  January  7, 1895,  when  the  archi- 
tect notified  the  building  committee  of  the  bank  that  he  had 
let  the  contract  for  the  fireproofing  to  the  plaintiffs,  with  the 
consent  of  Murphy  &  Hamilton,  the  principal  contractoi-s.  It 
was  admitted  that  the  work  was  properly  done,  and  no  dispute 
was  made  about  the  amount.  The  bank  claimed  that  the  con- 
tract was  made  on  behalf  of  the  general  contractors.  Murphy  & 
Hamilton. 

The  court  chained  in  part  as  follows : 

Was  Osterling  authorized  to  make  this  contract  for  the  bank? 
If  he  was  not  authorized,  did  he  make  it,  and  was  it  ratified  by 
the  bank?  Or  if  it  was  not  expressly  ratified  by  the  bank, 
knowing  that  he  had  assumed  to  act  for  them,  did  they  stand 
by  and  allow  these  parties  to  do  the  work  and  expend  their 
money  upon  the  bank  ?  In  either  of  those  cases  Uie  bank  would 
be  bound. 
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Now,  what  is  the  testimony  as  to  these  matters  ?  Mr.  Oster- 
ling  says  he  made  the  contract ;  that  he  acted  in  behalf  of  the 
bank.  And  the  plaintiffs  also  say  that  the  contract  was  made 
in  behalf  of  the  bank ;  that  they  had  nothing  to  do  with  the 
general  contract ;  didn't  hear  of  any  general  contract,  or  any 
other  party.  Mr.  Osterling  says  that  he  was  authorized  by  the 
hank  to  make  that  contract ;  that  when  they  got  into  difiSculty 
with  respect  to  certain  defective  work,  and  the  matter  had  lain 
there  for  some  time,  the  general  contractors  refusing  to  do  any- 
thing in  the  matter,  and  ttie  subcontractors  who  had  this  partic- 
ular work  also  refusing  to  remedy  the  defects,  that  the  bank 
authorized  him  then  to  take  charge  of  the  matter,  and  it  was 
necessary  in  order  that  the  work  should  proceed  and  the  build- 
ing should  be  erected.  He  also  states  that  he  was  instructed 
by  the  building  committee  that  the  work  was  entirely  in  his 
hands,  and  that  they  looked  to  him  to  have  it  done.  He  saj's 
in  pureuance  of  that  he  went  to  these  parties  and  made  this  con- 
tract in  the  name  of  the  bank  to  have  the  work  done.  Now,  if 
tlie  bank  authorized  him  to  do  this,  it  is  for  you  to  say  what 
this  authorization  amounted  to.  If  the  bank  authorized  him  to 
make  a  contract  with  these  parties,  or  with  some  parties,  to  have 
tills  work  done,  and  he,  under  that  authority,  went  and  made 
this  contract  with  these  parties,  that  is  an  end  of  this  whole 
matter,  and  they  are  entitled  to  recover. 

We  have  nothing  to  do  with  controversies  between  Murphy 
&  Hamilton  and  the  bank,  or  any  other  person.  If  the  bank 
authorized  him  to  make  that  contract,  and  he  went  and  made 
it,  that  is  an  end  of  it,  it  being  admitted  that  plaintiffs  did  the 
work.  But  even  if  they  did  not  authorize  it,  if  they  afterwards 
ratified  it,  if  they  were  informed  that  he  had  made  a  contract 
in  their  name,  and  they  ratified  it,  they  would  be  bound ;  or  if 
they  learned  that  he  had  made  a  contract  in  their  name  to  do  this 
work,  and  they  saw  the  parties  with  whom  he  had  contracted 
undertaking  to  do  the  work,  and  stood  by  and  allowed  them  to 
do  the  work,  without  informing  them  that  this  party  was  with- 
out authority,  they  would  then  be  bound.  They  would  be 
estopped  to  deny  his  authority,  as  is  expressed  in  law,  and  you 
perceive  that  this  is  nothing  but  a  matter  of  common  fairness 
and  honesty  that  they  could  not,  if  they  knew  these  parties 
were  working  under  the  impression  that  they  were  employed  by 
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them,  I  say  they  could  not  stand  by  and  take  the  benefit  of  their 
labor  and  then  repudiHte  the  contract  under  which  they  got  it. 
So  in  that  case  they  would  be  bound.  It  is  with  respect  to ' 
these  last  two  aspiects  of  the  matter  that  we  admitted  certain 
testimony  here  as  to  the  belief  of  these  parties  with  respect  to 
the  nature  of  this  contract.  You  will  perceive  that  if  they 
thought  that  the  contract  was  made  with  somebody  else,  was 
made  with  Murphy  &  Hamilton,  then  their  conduct  in  failing 
to  notify  these  parties,  when  they  saw  them  at  work  there, 
would  not  have  the  same  significance  as  if  they  knew  that  the 
contract  had  been  made  in  the  name  of  their  bank. 

As  I  say,  we  permitted  certain  testimony  to  go  in  here  as  to 
the  belief  of  these  gentlemen,  and  even  permitted  certain  testi- 
mony to  go  in  as  to  what  had  taken  place,  what  had  been  told 
one  of  the  building  committee  by  Mr.  Murphy,  one  of  the  con- 
tractors. If  you  come  this  far,  although  you  will  recollect  all 
the  time,  if  Osterling  was  antecedently  authorized  to  make  this 
contract,  and  made  it,  that  is  an  end  of  the  case.  But  if  you 
do  not  put  it  on  that  groimd,  and  come  to  the  question  of 
estoppel,  by  standing  by  and  allowing  the  plaintiffs  to  proceed, 
you  may  properly  inquire  as  to  what  the  belief  of  these  parties 
was  as  to  the  nature  of  this  contract.  They  say  they  thought 
they  were  proceeding  under  directions  from  Murphy  &  Ham- 
ikon.  It  seems  that  Osterling  notified  them  of  the  making  of 
this  contract.  He  wound  up  the  notice  by  saying,  in  substance, 
that  Murphy  &  Hamilton  had  assented  to  the  making  of  this 
contract.  The  position  of  the  plaintiffs  and  Osterling  mani- 
festly is  that  Murphy  &  Hamilton  had  assented  to  this  method 
of  relieving  the  difficulty,  that  they  practically  had  assented 
that  the  bank  might  make  this  contract  to  put  in  that  fireproof- 
ing,  and,  as  a  result  of  that,  would  have  tlie  right  to  charge  it 
against  Murphy  &  Hamilton,  and  deduct  it  from  the  gross  con- 
tract. The  bank  officers  say  they  understood  that  to  mean  that 
Murphy  &  Hamilton  had  made  this  contract ;  that  is,  that  they 
had  practically  constituted  Osterling  their  agent  to  employ  these 
men  to  make  the  contract,  and  that  for  that  reason  they  did  not 
think  they  were  called  upon  to  notify  these  parties  not  to  go  on 
under  the  contract  that  Osterling  had  made.  It  seems,  how- 
ever, that  they  at  the  time,  or  shortly  afterwards,  wrote  a  letter 
to  Osterling,  which,  it  is  argued,  indicates  that  they  did  not  so 
Vol.  CLxxix— 28 
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understand  it ;  that  is,  that  they  at  least  had  a  suspicion  that 
this  contract  had  been  made  in  their  name  because  they  notify 
Osterling, — not  the  plaintiffs, — that  they  won't  interfere.  And 
the  question  is  asked  why,  if  they  had  no  suspicion  or  had  no 
knowledge  that  this  contract  was  made  in  their  name,  did  they 
write  that  letter.  This  is  a  matter  for  you  to  determine, 
whether  they  were  under  the  belief  that  Murphy  &  Hamilton 
were  emplo3dng  these  men,  or  whether  they  had  knowledge  that 
Osterling  had  assumed  to  employ  them  in  their  name ;  it  appears 
that  Murphy,  of  Murphy  &  Hamilton,  had  notified,  or  had  told 
one  of  the  building  committee  that  they  had  assented  to  this 
arrangement.  Now,  the  defendant  says  that  that  conveyed  to 
them  the  idea  that  Murphy  &  Hamilton  were  emplojring  these 
men.  On  the  contrary,  the  plaintiffs  claim  that  that  was  notice 
to  them  that  Murphy  &  Hamilton  had  allowed  Osterling  to  use 
the  name  of  the  bank  in  making  this  contract,  or  had  allowed 
the  bank  to  make  this  contract,  and  that  the  name  of  the  bank 
had  been  used  in  so  making  it. 

You  will  perceive  that  the  plaintiffs  here  deal  only  with 
Osterling,  did  not  deal  in  any  way  with  Murphy  &  Hamilton, 
and  it  would  appear  that  either  Osterling  or  this  bank  is  the 
only  party  that  is  liable  to  them ;  that,  however,  is  not  a  matter 
that  is  to  influence  your  judgment.  You  are  to  determine  the 
question  whether  or  not  Osterling  was  the  authorized  agent  of 
this  bank  in  making  that  contract.  If  he  was,  the  case  is  at  an 
end  and  the  plaintiffs  are  entitled  to  recover.  But  even  if  he 
was  not,  if  he  acted  in  the  name  of  the  bank,  and  the  bank, 
knowing  that  he  had  acted  in  its  name,  permitted  these  parties 
to  go  on  and  under  that  contract  to  do  this  work,  they  would 
still  be  bound  by  it.  If  you  find  both  these  matters  in  favor  of 
the  defendant,  then,  as  a  matter  of  course,  they  would  not  be 
liable. 

[Defendant  has  asked  us  to  instruct  you,  "If  the  jury 
should  find  from  the  evidence  that  F.  J.  Osterling  let  the  con- 
tract for  the  fireproofing,  for  which  this  lien  was  filed,  to  the 
plaintiffs,  without  consultation  with  the  building  committee  of 
the  defendant,  or  without  any  authority  from  said  committee  to 
let  said  contract,  and  that  said  committee  while  the  work  was 
being  done  by  plaintiffs  was  of  the  opinion  that  said  work  was 
being  done  with  the  consent  and  approval  of  Murphy  &  Hamil- 
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ton,  the  principal  contractors,  plaintiffs  cannot  recover  in  this 
action  and  your  verdict  should  be  for  the  defendant" 

This  is  refused.  The  defendant  may  be  bound  by  estoppel, 
even  if  its  committee  was  of  the  opinion  that  said  work  was 
being  done  with  the  consent  and  approval  of  Murphy  &  Hamil- 
ton, if  they  at  the  same  time  knew  that  Osterling  had  assumed 
to  contract  with  plaintiffs  in  the  name  and  on  behalf  of  defend- 
ant, and  having  this  knowledge  permitted  plaintiffs  to  do  the 
work.]  [8]  The  plaintiffs,  if  entitled  to  recover,  will  be  entitled 
to  recover  this  sum  of  $4,100,  with  interest  from  the  time  at 
which  it  should  have  been  paid,  about  one  year  ago. 

Verdict  and  judgment  for  plaintiffs  for  ^,846.  Defendant 
appealed. 

JErrors  assigned  were,  (1,  2)  that  the  charge  was  inadequate 
and  unfair;  (8)  above  instruction,  quoting  it. 

Wm.  D.  Evans  with  him,  Oeo.  0.  Wilson^  for  appellant. — Upon 
the  trial  of  the  case  there  was  not  even  a  suggestion  that  the 
bank  subsequently  formally  ratified  Osterling's  act  in  making 
the  contract  with  the  plaintiffs,  and  there  was  no  testimony 
offered  to  show  that  any  member  of  the  building  committee,  or 
of  the  board  of  directors  of  the  bank,  knew  that  he  had  made 
the  contract  in  the  bank's  name,  so  that  the  question  for  the 
jury  to  pass  upon  narrowed  itself  down  to  this :  Did  the  defend- 
ant authorize  Osterling  to  make  the  contract  with  the  plaintiffs  ? 

When  the  charge  of  the  court  in  submitting  the  case  to  the 
jury  gives  no  fair  or  adequate  presentation  of  th&  case  in  its 
material  facts  to  the  jury,  or  gives  undue  prominence  to  the 
testimony  of  either  side,  it  is  ground  for  reversal :  Burke  v.  Max- 
well, 81  Pa.  189;  Penna.  Canal  Co.  v.  Harris,  101  Pa.  80; 
Reichenbach  v.  Kuddach,  127  Pa.  564;  Herstine  v.  Lehigh 
Valley  R.  R.,  151  Pa.  244 ;  Dooner  v.  Delaware  &  H.  Canal  Co., 
164  Pa.  17 ;  Tietz  v.  Phila.  Traction  Co.,  169  Pa.  516. 

a.  A.  Balphj  with  him  James  Balph^  for  appellees. 

Opinion  by  Mb.  Chief  Justice  Stbbbett,  January  4, 1897 : 
This  case  was  fairly  and  with  substantially  accurate  and  ade- 
quate instructions  submitted  to  the  jury  on  controlling  questions 
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of  fact  which  were  properly  presented  by  the  testimony.  The 
burden  was  on  the  plaintiifis  to  prove  that  they  were  employed 
by  the  defendant  bank  to  do  the  work  for  which  the  claim  was 
Aled,  or  that  the  bank  became  otherwise  liable  to  them  therefor. 
For  that  purpose  they  relied  mainly  on  their  contract  with  Oster- 
ling,  the  bank's  architect,  and  circumstances  connected  there- 
with. There  was  no  dispute  as  to  the  character  of  the  work 
done  or  the  amount  claimed  therefor.  On  the  question  of  the 
bank's  liability,  the  learned  trial  judge  instructed  the  jury,  in 
substance,  that  if  Osterling  was  authorized  to  make  the  contract 
with  plaintiffs  for  and  on  behalf  of  the  bank,  or,  if  the  latter 
subsequently  ratified  his  act,  it  would  be  liable ;  or  if  the  con- 
tract was  not  expressly  ratified,  and  the  bank  knowing  that  its 
architect  had  assumed  to  act  for  it,  stood  by  and  permitted  the 
plaintiffs  to  do  the  work  and  expend  money  on  its  building,  it 
would  be  estopped.  In  either  case  the  defendant  would  be 
bound. 

Without  specially  referring  to  the  testimony  in  the  case,  it  is 
sufficient  to  say  it  was  quite  sufficient  to  warrant  the  court  in 
submitting  these  questions  of  fact  to  the  jury  in  the  way  that  it 
did.  For  the  same  reason,  there  was  no  error  in  the  court's 
answer  to  the  only  point  submitted  by  the  defendant. 

There  is  no  sufficient  ground  for  the  complaint,  that  the 
charge  ^'  was  not  a  fair,  adequate  presentation  of  the  case,  especi- 
ally in  that  it  failed  to  refer  to  all  the  testimony  of  defendant's 
witnesses  in  contradiction  of  plaintiff's  testimony  as  to  Osterling 
being  the  authorized  agent  of  the  bank  in  making  the  contract" 
The  case  was  fairly  and  adequately  submitted  to  the  jury  on  all 
the  testimony  in  the  case.  The  court  was  not  requested  to  call 
the  attention  of  the  jury  to  any  such  conflict  of  testimony ;  and 
in  the  absence  of  such  request  it  was  not  bound  to  do  so. 
Neither  of  the  specifications  of  error  is  sustained. 

Judgment  afiirmed. 
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Patrick  J.   Toohey  v.  The   Equitable   Gas  Company, 

Appellant. 

Negligence — Master  and  servant—Eisks  of  employ fnent^  Injury  to  ser- 
vant^ Suitable  appliances— Explosion  of  natural  gas. 

Where  it  is  the  daty  of  a  field  superintendent  of  a  natural  gas  company 
to  supervise  the  testing  of  wells,  he  cannot  recover  from  the  company  for 
injuries  caused  by  the  explosion  of  a  valve  on  a  fitting  which  he  himself 
selected  from  the  company^s  stock  and  adjusted  for  the  test. 

In  an  action  by  a  field  superintendent  of  a  natural  gas  company  to 
recover  damages  for  personal  injuries  caused  by  an  explosion  of  gas,  it 
appeared  that  one  of  the  duties  of  the  plaintiff  was  to  shut  in  and  test 
gas  wells.  The  company  provided  a  stock  of  suitable  fittings  from  which 
the  plaintifT  could  select  such  as  were  needed  in  any  given  case.  Before 
the  well  which  exploded  was  tested  plaintiff,  without  conference  with  or 
advice  from  any  officer  of  the  company,  selected  an  eight  inch  valve,  and 
caused  il  to  be  placed  in  the  well.  Among  the  stock  of  valves  was  a  ten 
inch  valve  which  plaintiff  could  have  selected.  After  the  valve  had  been 
put  in  place,  the  president  of  the  company  in  answer  to  a  question  of  plain- 
tiff stated  that  these  valves  were  supposed  to  be  good  for  over  a  thousand 
pounds.  The  explosion  occuiTed  at  a  pressure  of  from  six  hundred  and 
fifty  to  seven  hundred  and  twenty  pounds.  Two  out  of  three  valves  sub- 
sequently tested  witlistood  a  pressure  of  one  thousand  pounds,  and  the 
third  of  nearly  one  thousand  pounds.  Held^  (1)  that  the  evidence  was 
insufficient  to  show  that  the  company  was  guilty  of  negligence ;  (2)  that 
the  danger  involved  was  one  of  the  risks  of  plaintiff^s  employment; 
(3)  that  the  opinion  expressed  by  the  president  was  immaterial ;  (4)  that 
whether  the  explosion  was  caused  by  the  lightness  of  the  fitting,  or  by  such 
a  concealed  defect  in  the  valve  as  reasonable  care  could  not  detect,  the 
defendant  was  not  liable ;  (5)  that  a  verdict  and  judgment  for  plaintiff 
could  not  be  sustained. 

Argued  Nov.  2, 1886.  Appeal,  No.  114,  Oct.  T.,  1896,  by  de- 
fendant,  from  judgment  of  C.  P.  No.  2,  Allegheny  Co.,  Jan.  T., 
1894,  No.  487,  on  verdict  for  plaintiff.  Before  Steebett,  C.  J., 
WnjJAMfl,  McCoLLUM,  Mitchell  and  Fell,  JJ.    Reversed. 

Trespass  for  personal  injuries.    Before  White,  J. 

At  the  trial  it  appeared  that  on  June  24, 1892,  plaintiff  was 
injured  by  the  bursting  of  an  eight  inch  valve  used  in  the  test- 
ing of  the  pressure  of  a  gas  well  of  the  defendant  company. 
The  circumstances  of  the  accident  are  stated  in  the  opinion  of 
the  Supreme  Court. 
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The  court  charged  in  part  as  follows : 

[The  plaintiff  testified  that  the  day  before  the  final  testing 
of  the  well  he  had  a  conversation  with  Mr.  Brown,  the  president 
of  the  company,  when  he  expressed  his  fears  of  an  accident,  or 
of  danger,  at  least,  in  testing  the  well  with  the  gate  valve  then 
on  it.  He  had  a  conversation  with  Mr.  O'Donnell  the  day 
before  that,  perhaps,  or  on  that  day — I  think  he  said  the  day 
before  the  conversation  with  Mr.  Brown,  in  which  he  said  he 
didn't  like  to  test  the  well,  that  he  was  present  at  a  well  where 
a  man  was  killed,  and  he  said  something  to  Mr.  O'Donnell 
about  whether  this  gate  valve  was  suflSciently  strong.  Mr. 
O'Donnell  did  not  reply.  There  is  nothing  in  that  to  enable 
the  plaintiff  to  recover,  because  he  was  not  misled  in  any  way 
by  anything  that  Mr.  O'Donnell  said  or  failed  to  say.  But,  he 
said  in  conversation  with  Mr.  Brown,  Mr.  Brown  said  it  would 
bear  a  pressure  of  upwards  of  one  thousand  pounds.  Now,  Mr. 
Brown  denies  that  he  used  such  an  expression  or  said  anything 
of  the  kind,  but  says  that  he  knew  nothing  about  these  valves, 
knew  nothing  on  the  subject,  that  it  was  Mr.  Toohey's  duty  to 
see  to  those  things  and  he  relied  upon  his  men.  Now,  the  first 
question  here  is:  Did  Mr.  Brown  use  that  expression?  And 
the  next  question  would  be  what  effect  it  had  on  the  plaintiff. 
What  was  the  meaning  of  that  expression?  Suppose  he  said 
to  the  plaintiff,  '^It  will  bear  a  pressure  of  upwards  of  a  thous- 
and pounds."  Was  there  any  guaranty  that  it  would?  Was 
it  anything  more  than  a  mere  expression  of  opinion  on  the  part 
of  Mr.  Brown?  Did  Mr.  Brown  know  as  much  on  the  subject 
as  Mr.  Toohey  himself  did  ?  It  was  Mr.  Toohey's  business. 
He  had  been  testing  wells  for  two  years.  He  had  put  on  these 
very  valves.  Did  he  not  know  as  much  as  or  more  than  Mr. 
Brown?  In  other  words,  did  that  expression  of  Mr.  Brown 
induce  him  to  take  part  in  the  testing  of  that  well?  But  even 
if  you  find,  gentlemen,  that  Mr.  Brown  did  use  that  expression, 
that,  of  itself,  will  not  justify  a  verdict  for  the  plaintiff.  You 
must  go  further.  You  must  believe  that  the  expression  removed 
the  fears  that  the  plaintiff  had  on  the  subject,  and  induced  him 
to  take  part  in  the  testing  of  the  well.]  [8] 

Defendant's  point  and  answer  thereto  were  as  follows: 
That  under  the  pleadings  and  all  the  evidence  the  verdict 
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must  be  for  the  defendant.    Answer :  The  above  point  is  re- 
fused. [1] 

Verdict  and  judgment  for  plaintiff  for  f 2,556.  Defendant 
appealed. 

Errors  assigned  among  others  were  (1,  8)  above  instructions 
quoting  them. 

Johns  Mc  Cleave^  with  him  Z>.  T.  Watson^  for  appellant. — If 
the  master  had  no  reason  to  suppose  that  the  device  which 
caused  the  injury  was  not  safe,  he  is  not  liable.  He  is  only 
bound  to  furnish  machinery  and  tools  which  are  reasonably  safe : 
Faber  v.  Carlisle  Mfg.  Co.,  126  Pa.  387.  The  master  is  bound 
to  furnish  appliances  of  ordinary  character  and  reasonable  safety 
only:  Titus  v.  Bradford,  B.  &.  K.  R.  R.,  136  Pa.  618. 

A,  M.  Brown^  with  him  Thomas  M.  Brown^  for  appellee. — The 
duty  which  a  master  owes  to  a  servant  is  to  provide  him  with 
safe  tools  and  machinery:  Baker  v.  R.  R.,  95  Pa.  211;  Mc- 
Combs  V.  Pittsburgh  &  W.  Ry.,  130  Pa.  182;  Del.  River  Engine 
Works  V.  Nuttall,  3  Del.  County  Rep.  401 ;  Kinney  v.  Corbin, 
132  Pa.  343 ;  Diehl  v.  Iron  Co.,  140  Pa.  487.  One  who  is 
hired  to  perform  a  special  work,  but  is  set  to  perform  a  differ- 
ent and  more  dangerous  task,  without  being  first  informed  of  its 
danger,  or  having  an  opportunity  to  notice  it,  may  recover  dam- 
ages for  an  injury  sustained :  Pittsburg  R.  R.  v.  Sentmeyer, 
92  Pa.  276 ;  Payne  v.  Reese,  100  Pa.  301 ;  Bier  v.  Mfg.  Co., 
130  Pa.  446;  Glossen  v.  Gehraah,  147  Pa.  619;  Murphy  v. 
Crosan,  98  Pa.  495 ;  Lee  v.  Electric  Light  Co.,  1  Lackawanna 
Jurist,  *19. 

Opinion  by  Mb.  Justicb  Williams,  January  4, 1897 : 
The  business  of  the  defendant  corporation  was  the  produc- 
tion, transportation  and  sale  ot  natural  gas.  The  plaintiff  was 
employed  as  a  field  superintendent  by  the  defendant.  His  busi- 
ness included  a  general  oversight  over  the  drilling  of  gas  wells, 
over  the  shutting  in  and  testing  of  wells  in  which  gas  was 
found,  and  over  the  connecting  of  such  wells,  with  the  general 
line,  as  showed  a  sufficient  pressure  of  gas  for  that  purpose.  He 
had  occupied  the  same  position  for  about  two  years  and  was 
familiar  with  its  duties  and  its  dangers.  In  June,  1892,  while 
engaged  in  shutting  in  a  new  well,  known  as  the  Kidd  well. 
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and  testing  its  pressure,  he  was  injured  by  the  explosion  of  a 
valve;  and  this  action  was  brought  against  his  employer  to 
I'ecover  damages  for  the  injury  sustained  at  that  time.  The 
right  to  recover  rests  on  an  allegation  of  negligence  on  the  part 
of  the  gas  company  in  not  providing  the  plaintiff  with  **  suita- 
ble fittings  and  instrumentalities  for  the  duty  and  work  required 
of  said  plaintiff,  and  for  sa/ely  undertaking  and  accomplishing 
the  purpose  of  shutting  off  the  gas  well."  The  statement  filed 
by  the  plaintiff  alleges  that  the  fittings  and  instrumentalities 
actually  furnished  were  wholly  insufficient,  and  that  because  of 
such  insufficiency  they  exploded  under  the  pressure  of  the  gas 
without  any  fault  or  want  of  care  or  skill  on  part  of  the  plain- 
tiff, whereby  the  injury  complained  of  was  received.  The 
evidence  showed  the  employment  of  the  plaintiff  as  field  super- 
intendent, and  that  the  shutting  in,  and  testing  of  new  wells 
were  under  his  control.  It  also  showed  that  the  fittings  used 
to  bring  the  gas  produced  by  the  well  under  control  so  that  it 
might  be  turned  into  the  line  were  kept  in  stock  by  the  gas 
company  at  a  place  called  Sardis ;  and  that  the  plaintiff  was 
authorized  to  make,  and  did  make  from  time  to  time,  a  requisi- 
tion upon  the  clerk  in  charge  of  these  fittings  for  such  of  them 
and  of  such  sizes  as  he  desired  to  use  in  testing  and  connecting 
new  wells.  The  valves  on  these  fittings  were  of  six,  eight  and 
ten  inches  diameter,  and  their  relative  weight  and  strength 
increased  with  the  diameter  of  the  valve. 

When  the  Kidd  well  was  finished  the  plaintiff  says  it  was 
apparent  that  it  was  a  stronger  well  than  most  of  the  wells  in 
that  general  region,  and  would  yield  a  greater  volume  of  gas, 
and  show  a  higher  pressure.  He  sent  to  Sardis  for  the  fittings 
to  be  used  in  closing  and  testing  the  well,  selecting  for  this 
purpose  a  fitting  with  a  six  inch  and  an  eight  inch  valve. 
These  fittings  were  put  in  place,  and  the  gas  allowed  to  escape 
into  the  air.  On  the  following  day  O'Donnell  the  superinten- 
dent of  the  defendant  came  on  the  ground  with  a  gauge  to 
ascertain  the  pressure  of  the  gas,  and  with  him  two  or  three 
other  persons.  The  gauge  was  put  in  place,  the  gas  turned  on, 
and  when  a  pressure  variously  stated  at  six  hundred  and  fifty 
to  seven  hundred  and  twenty  pounds  was  reached  the  eight 
inch  valve  gave  way  and  the  plaintiff  was  hurt.  The  evidence 
shows  that  the  plaintiff,  without  conference  with  or  advice  from 
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any  officer  of  the  defendant  company,  selected  and  ordered  tlie 
fittings  and  valves  to  be  used,  and  placed  them  or  caused  them 
to  be  placed  upon  the  well.  When  O'Donnell  arrived  all  the 
preparations  needed  for  the  use  of  the  gauge  had  been  made  by 
the  plaintiff,  so  that  it  was  only  necessary  to  put  the  gauge  in 
position  and  turn  on  the  gas.  Neither  the  choice  of  the  fittings 
to  be  used  nor  the  manner  of  their  application  appear  to  have 
been  influenced  in  the  slightest  degree  by  any  one  connected 
with  the  defendant  company.  On  the  contrary  this  was  left 
wholly  to  the  judgment  of  the  plaintiff  as  field  superintendent. 
He  had  his  choice  among  the  several  sizes  and  knew,  as  he  says, 
that  ten  inch  valves  were  in  stock  and  could  have  been  had  for 
the  asking.  He  ordered  the  six  and  eight  inch  valves  of  his 
own  motion,  and  made  the  preparations  for  the  test  of  pressure 
just  as  he  pleased.  All  that  was  done  after  the  amval  of  O'Don- 
nell was  to  attach  the  gauge  and  turn  on  the  gas.  Under  all 
the  evidence  it  seems  difficult  to  see  that  the  defendant  was 
guilty  of  any  negligence.  It  furnished  a  stock  of  fittings  from 
which  it  was  the  business  of  the  plaintiff  to  select  such  as  he 
thought  to  be  sufficient  for  his  use  in  any  given  case,  and  if  it 
turned  out  that  the  fittings  were  too  light,  or  reduced  in  effi- 
ciency by  some  unknown  defect  that  a  careful  examination 
would  not  disclose,  the  defendant  cannot  be  charged  with  negli- 
gence in  either  case.  But  it  is  said  that  the  president  of  the 
company  expressed  an  opinion  that  should  make  the  company 
liable  in  this  case.  What  the  testimony  shows  upon  that  sub- 
ject is  that  after  the  plaintiff  had  selected  the  fittings  and  put 
them  in  place  he  asked  the  president  how  much  pressure  those 
fittings  were  supposed  to  withstand,  and  that  the  answer  was 
that  they  were  supposed  to  be  good  for  over  a  thousand  pounds. 
But  this  opinion  whether  correct  or  not  did  not  influence  the 
selection,  for  that  had  been  already  made ;  nor  the  use  of  the 
fittings,  for  they  were  then  in  position,  having  been  put  in 
place  by  the  plaintiff.  But  the  opinion  seems  to  have  been 
substantially  correct.  Three  of  the  eight  inch  valves  were  soon 
after  tested.  Two  of  them  withstood  a  pressure  of  one  thousand 
pounds  successfully.  The  third  gave  way  at  a  little  less  than 
one  thousand  pounds.  The  explosion  at  which  the  plaintiff 
was  injured  took  place  at  a  pressure  not  more  than  seven  hun- 
dred and  twenty,  and  O'Donnell  and  another  say  it  was  six 
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hundred  and  fifty.  It  was  much  less  at  all  events  than  that 
successfully  resisted  by  either  of  those  subsequently  tested. 
But  whether  the  opinion  expressed  by  the  president  was  correct 
or  not,  it  does  not  seem  to  have  influenced  the  choice  or  use  of 
that  eight  inch  valve  in  this  case.  The  shutting  in  and  testing 
of  this  well  was  part  of  the  business  of  the  plaintiff  as  the  field 
superintendent  of  the  defendant  company.  The  risk  it  involved 
was  a  risk  incident  to  his  business,  a  risk  which  he  assumed  in 
accepting  the  superintendency  of  field  work.  The  duly  of  the 
company  was  to  provide  a  stock  of  suitable  fittings  from  which 
the  plaintiff  could  select  such  as  were  needed  in  any  given  case. 
The  duty  of  selecting  was  on  him :  Ross  v.  Walker,  139  Pa. 
42.  If  he  selected  such  as  were  really  too  light  for  the  pressure 
to  which  they  were  to  be  subjected  the  negligence  was  not  that 
of  the  defendant,  but  was  his  own.  If  the  explosion  was  due 
to  some  concealed  defect  in  the  fittings  such  as  reasonable  care 
could  not  detect  or  provide  against,  whatever  might  be  the 
responsibility  of  the  manufacturer,  the  explosion  was  as  to  the 
gas  company  and  its  employee,  an  accident  due  to  causes  not 
under  the  control  of  either. 

The  first  specification  of  error  is  sustained  and  the  judgment 
is  reversed. 


Annie  E.  Smith  v.  Andrew  Reimier,  Executor  of  the 
Estate  of  George  G.  Reimer,  M.  D.,  deceased,  Ap- 
pellant. 

Contract — Nursing — Decedents^  estates. 

In  an  action  on  an  oral  contract  for  nursing  a  decedent,  the  evidence 
tended  to  show  that  the  decedent  being  infirm  made  a  contract  with  plaintiff 
to  board,  nnrae  and  care  for  him  during  the  remainder  of  his  life.  The 
decedent  was  to  build  a  house  of  eight  rooms,  four  of  which  were  to  be 
for  his  own  use,  and  four  for  the  use  of  the  plaintiff  and  her  family.  Here 
she  was  to  board  and  nurse  him  while  he  lived,  and  he  was  to  pay  her 
$6.00  per  week  for  his  board  and  give  her  the  house  for  her  care  and 
attention  to  him.  Decedent  paid  his  board,  but  did  not  secure  the  house 
to  the  plaintiff  by  will  or  any  other  form  of  conveyance.  Held,  (1)  that 
as  the  action  was  for  care  and  attention  given,  evidence  as  to  the  price  of 
board  in  the  neighborhood  was  immaterial,  inasmuch  as  the  board  had 
always  been   paid,  and  there  was  no  controversy  in  reference  to  it; 
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(2)  that  evidence  as  to  what  would  be  a  fair  rental  for  the  four  rooms 
occupied  by  the  plaintiff  was  immaterial,  as  the  contract  did  not  provide 
for  rent ;  (3)  that  the  questions  were  whether  the  services  as  nui*se  hud 
actually  been  pei*formed  under  a  promise  that  they  should  be  paid  for, 
and  what  was  their  value ;  (4)  that  a  verdict  and  judgment  for  plaintiff 
should  be  sustained. 

Argued  Nov.  8,  1896.  Appeal,  No.  126,  Oct.  T.,  1896,  by 
defendant,  from  judgment  of  C.  P.  No.  2,  Allegheny  Co., 
April  T,  1895,  No.  1065,  on  verdict  for  plaintiff.    Before  Stbr- 

B£TT,  C.  J.,  Wn.TiTAMfl,  McCOLLUM,  MiTCHBLL,  and  FbLL,  J  J. 

Affirmed. 

Assumpsit  on  a  contract  for  nursing.    Before  Whitb,  J. 

The  terms  of  the  contract  are  stated  in  the  opinion  of  the 
Supreme  Court. 

The  defendant  offered  to  show  by  his  own  testimony  and 
that  of  other  viritnesses  what  the  average  market  rates  for  table 
board  were  in  the  neighborhood  in  which  the  plaintiff  and  Dr. 
Reimer  resided  during  the  time  for  which  plaintiff  seeks  to 
recover  in  this  action,  and  also  to  prove  what  was  a  fair  rental 
value  for  the  house  in  which  the  parties  lived,  so  far  as  the 
same  was  occupied  by  the  plaintiff ;  this  for  the  purpose  of  aid- 
ing the  jury  in  determining  what  the  real  arrangement  between 
the  plaintiff  and  Dr.  Reimer  was. 

Objected  to  as  incompetent,  for  the  reason  that  this  is  a  suit 
brought  on  an  express  contract,  and  the  question  of  boarding  is 
not  in  issue. 

By  the  Court :  The  plaintiff  seeks  to  recover  on  a  contract 
made,  and  not  a  quantum  meruit,  and  the  question  will  be  on 
the  contract,  and  I  cannot  see  that  this  testimony  bears  at  all 
on  the  contract ;  therefore  the  objection  is  sustained.  Excep- 
tion and  bill  sealed.  [2] 

Defendant  offered  to  show  by  himself  and  other  witnesses 
what  the  average  market  rates  for  table  board  were  in  the  neigh- 
borhood in  which  the  plaintiff  and  Dr.  Reimer  resided,  during 
the  time  for  which  plaintiff  seeks  to  recover  in  this  action,  and 
also  to  prove  what  was  a  fair  rental  value  for  the  house  in  which 
the  parties  lived,  so  far  as  the  same  was  occupied  by  the  plain- 
tiff;  this  offer  being  renewed  for  the  purpose  of  showing,  in 
connection  virith  the  evidence  already  in,  the  amount  paid  by 
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Dr.  Reimer  on  account  of  all  the  services  rendered  by  the 
plaintiff,  including  boarding  and  attendance. 

Objected  to  by  plaintiff  as  incompetent,  for  the  reason  that 
this  is  a  suit  brought  on  an  express  contract,  and  the  question 
of  boarding  is  not  in  issue. 

By  the  Court:  And  for  the  same  reason  objection  sustained; 
to  wit :  the  reason  given  by  the  court,  as  set  out  in  the  second 
assignment  of  error,  as  follows :  The  plaintiff  seeks  to  recover 
on  a  contract  made,  and  not  a  quantum  meruit,  and  the  ques- 
tion will  be  on  the  contract,  and  I  cannot  see  that  this  testimony 
bears  at  all  on  the  contract ;  therefore  the  objection  is  sustained. 
Exception  and  bill  sealed.  [3] 

Defendant's  point  and  answer  thereto  among  others  were  as 
follows  : 

7.  Under  all  the  evidence  in  the  case,  the  plaintiff  is  not  enti- 
tled to  recover.     Answer :  Refused.  (6) 

Verdict  and  judgment  for  plaintiff  for  $1,700.  Defendant 
appealed. 

Errors  assigned  among  others  were  (2,  8)  rulings  on  evi- 
dence, quoting  the  bill  of  exceptions;  (6)  above  instruction, 
quoting  it. 

John  S.  Ferguson^  with  him  John  S.  Robb  and  Bruce  Millar^ 
for  appellant. — In  an  action  for  the  breach  of  a  parol  contract 
for  the  conveyance  of  land  for  money  paid  and  services  ren- 
dered, the  damages  are  to  be  measured  by  the  amount  of  the 
consideration  and  not  by  the  value  of  the  land.  The  plaintiff 
cannot  recover  damages  for  the  loss  of  the  bargain :  Jack  v. 
McKee,  9  Pa.  285  ;  Hertzog  v.  Hertzog,  84  Pa.  418 ;  Allison  v. 
Montgomery,  107  Pa.  460 ;  Dumars  v.  Miller,  34  Pa.  819. 

Claims  against  a  dead  man's  estate  wliich  might  liave  been 
made  against  the  dead  man  himself  while  living,  are  always  sub- 
jects of  just  suspicion :  Carpenter  v.  Hays,  158  Pa.  482;  Graham 
V.  Graham,  34  Pa.  475 ;  Mueller's  Est,  159  Pa.  590. 

S.  R,  Huss^  for  appellee,  cited :  Kauss  v.  Rohner,  172  Pa. 
481 ;  Thompson  v.  Stevens,  71  Pa.  169 ;  Miller's  App.,  100  Pa. 
568 ;  Heath  v.  Slocum,  115  Pa.  549 ;  Trust  Co.  v.  Gillespie, 
115  Pa.  564. 
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Opinion  by  Mb.  Jitsticb  Williams,  January  4, 1897 : 
The  plaintiff's  claim  in  this  case  is  for  services  rendered  in 
the  nursing  and  care  of  defendant's  intestate,  in  pursuance  of 
a  parol  contract.  The  plaintiff  asserts  that  Dr.  Geoi-ge  O.  Rei- 
mer  having  reached  old  age,  and  finding  himself  too  infirm  to 
continue  the  practice  of  his  profession,  made  a  contract  with 
her  to  board,  nurse  and  care  for  him  during  the  remainder  of 
his  life.  The  terras  of  the  alleged  contract  were  that  Dr.  Rei- 
mer  should  build  a  house  upon  a  lot  owned  by  him,  containing 
eight  rooms.  Four  of  these  were  to  be  for  his  own  use,  and 
four  for  the  use  of  Mrs.  Smith  and  her  family.  Here  she  was 
to  board  and  nurse  him  while  he  lived,  and  he  was  to  pay  her 
six  dollars  per  week  for  his  board  and  give  her  the  house  for 
the  care  and  attention  he  might  require.  He  built  the  house 
as  proposed  and  took  possession  of  four  of  the  rooms.  The 
"  other  four  were  taken  possession  of  by  Mrs.  Smith  and  her  fam- 
ily, and  the  occupancy  was  unchanged  during  his  life.  She 
began  the  board  and  care  of  Dr.  Reimer  in  1883  and  continued 
her  services  until  his  death  in  1891.  During  the  last  four 
years  of  his  life  he  suffered  greatly  from  disease,  including 
paralysis,  and  became  almost  helpless.  The  services  required 
of  Mrs.  Smith  became  more  severe  and  unpleasant,  and  were 
frequently  loathsome.  He  died  without  having  secured  the 
house  to  Mrs.  Smith  by  will  or  any  other  form  of  conveyance. 
The  contract  having  been  wholly  parol  could  not  now  be  specifi- 
cally enforced  because  of  the  statute  of  frauds.  The  plaintiff 
seeks  to  recover  in  this  action  for  the  services  rendered  under 
the  contract ;  not  the  contract  price,  but  the  reasonable  value 
of  the  nursing  and  attendance.  The  boarding,  except  for  the 
last  week  of  the  doctor's  life,  had  been  settled  for  by  the  par- 
ties during  the  entire  eight  years,  without  any  disagreement. 
So  much  of  the  contract  as  related  to  this  subject  was  not  in 
controversy.  The  jury  had  therefore  to  inquire  in  the  first 
place  whetiier  Mrs.  Smith  had  nursed  and  attended  Dr.  Reimer 
under  a  promise  that  she  should  be  paid  for  her  services ;  and 
if  so,  what  the  services  so  rendered  were  reasonably  worth. 
This  was  the  limit  of  the  controversy  as  made  by  the  pleadings 
and  the  evidence.  The  evidence  on  the  part  of  the  plaintiff 
was  sufficient  to  take  these  questions  to  the  jury.  The  defend- 
ant then  offered  inter  alia  to  show  by  witnesses  what  was  the 
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average  price  per  week  for  board  in  the  neighborhood  in  which 
the  parties  lived,  and  what  would  be  a  fair  rental  for  the  part 
of  the  house  occupied  by  Mrs.  Smith.  This  was  objected  to 
because  no  question  about  the  price  of  board  was  raised,  and  it 
had  been  paid  for  regularly  during  the  whole  time  it  had  been 
furnished.  The  objection  was  sustained  and  the  rejection  of 
this  evidence  constitutes  the  first  assignment  of  eiTor.  The 
same  proof  was  again  offered  for  the  purpose  of  showing  "  the 
amount  paid  by  Dr.  Reimer  on  account  of  all  the  services  ren- 
dered by  the  plaintiff  including  boarding  and  attendance."  It 
was  again  objected  to,  and  again  excluded,  and  the  exclusion 
is  the  subject  of  the  third  assignment  of  error.  These  assign- 
ments have  been  earnestly  pressed  upon  our  attention,  but  we 
are  not  persuaded  that  the  evidence  offered  was  relevant  to  any 
question  properly  before  the  jury.  If  the  services  for  which 
the  plaintiff  sued  had  been  rendered  under  a  promise  that  they  ' 
should  be  paid  for,  the  plaintiff  was  entitled  to  recover  what- 
ever they  were  reasonably  worth.  The  average  price  paid  for 
board  in  that  neighborhood  had  really  nothing  to  do  with  the 
subject  in  controversy.  The  same  thing  is  true  of  the  value  of 
the  rental  for  the  part  of  the  house  occupied  by  Mrs.  Smith. 
There  was  nothing  to  show  that  rent  was  to  be  paid,  or  that  it 
had  ever  been  considered  by  the  parties.  The  services  to  be 
performed  under  the  alleged  contract,  and  that  were  actually 
rendered  by  the  plaintiff,  were  of  a  character  that  made  the 
presence  of  Mrs.  Smith  near  the  person  of  her  charge  absolutely 
necessary.  Their  relations  according  to  the  evidence  were  not 
those  of  landlord  and  tenant,  but  of  master  and  servant,  a  com- 
paratively helpless  invalid,  and  an  almost  constant  attendant 
There  was  nothing  in  the  case  as  the  evidence  stood  when  these 
offers  were  made  and  rejected,  that  made  them  relevant  to  the 
questions  in  controversy,  and  their  admission  would  have 
tended  to  confuse  and  mislead,  rather  than  to  aid  the  jury. 
On  an  examination  of  the  whole  case,  we  are  unable  to  sustain 
the  assignments  of  error.  The  case  was  well  tried  by  the  learned 
judge  of  the  court  below,  and  the  judgment  is  now  affirmed. 


Digitized  by  VjOOQIC 


LUEBBE'S  ESTATE.    ORPHANS'  HOME'S  APPEAL.  447 
1897.]  Syllabus— Opinion  of  Court  below. 


In  re  Estate  of  Caroline  Luebbe,  deceased.     Appeal  of 
German  Protestant  Orphans'  Home. 

Will— Charitable  hequest^Aot  of  April  26,  1855,  Sec.  11. 

A  promissory  note  under  seal  made  by  testatrix  to  a  charitable  corpora- 
tion within  thirty  days  prior  to  her  death,  with  a  direction  in  her  will  con- 
temporaneously made  that  the  note  shall  first  be  paid  out  of  her  estate,  is 
in  violation  of  the  act  of  April  26,  1855,  sec.  11,  P.  L.  332,  and  void. 
McGlade^s  Appeal,  99  Pa.  838,  has  been  practically  overruled. 

Argued  Nov.  8, 1896.  Appeal,  No.  125,  Oct.  T.,  1896,  by 
the  German  Protestant  Orphans'  Home  from  decree  of  O.  C. 
Allegheny  Co.,  Nov.  T.,  1895,  No.  37,  on  exceptions  to  distri- 
bution. Before  Stbbrett,  C.  J.,  Williams,  McCollum  and 
Mitchell,  JJ.    Affirmed. 

Exceptions  to  distribution. 

OvEB,  J.,  filed  the  following  opinion : 

The  German  Protestant  Orphans'  Home  Society  of  Alle- 
gheny county  has  presented  a  claim  against  this  estate  on  a 
promissory  note  of  which  the  following  is  a  copy : 

"$1,000.  PrrrsBURG,  October  10, 1893. 

"Three  months  after  date  I  promise  to  pay  to  the  German 
Protestant  Orphans'  Home  society  of  West  Liberty  Borough, 
Allegheny  Co.,  Pa.,  One  Thousand  dollars.  For  value  received 
without  defalcation. 

"Cabolinb  Luebbe,  (Seal)." 

It  appears  from  the  testimony  of  J.  W.  Elinnear,  Esq.,  who 
was  called  to  prepare  Mrs.  Luebbe's  will,  that  she  desii'ed  to 
make  a  bequest  of  81,000  to  the  Home ;  that,  as  he  understood, 
her  death  was  imminent,  he  informed  her  such  a  bequest  would 
be  void,  but  that  he  would  prepare  a  note  for  that  amount, 
which  he  did.  She  executed  it  under  seal,  and,  by  her  direc- 
tions, he  delivered  it  prior  to  her  death,  on  the  same  day,  to 
Dr.  Ruoff,  the  president  of  the  Home,  (who  was  also  appointed 
executor  of  the  will.)    She  executed  her  will  contemporane- 
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ously  with  the  note,  and  in  it  made  the  following  reference  to 
the  note : 

"  I  hereby  declare  that  my  estate  is  first  sulqect  to  the  pay- 
ment of  a  note  for  one  thousand  dollars  given  by  me  to  the 
German  Protestant  Orphans'  Home  of  West  Liberty  borough, 
Allegheny  county,  Penna."  It  is  objected  to  the  claim  that 
the  note  is  void,  being  within  the  prohibition  of  the  11th  section 
of  the  Wills  Act  of  AprU  26, 1866. 

Had  the  note  been  executed  without  a  seal,  it  would  have 
been  merely  a  promise  to  make  a  gift  in  the  future ;  and  being 
without  consideration,  the  payee  could  not  have  recovered 
from  the  maker,  had  she  survived  its  maturity,  nor  from  her 
estate  after  her  death :  Kern's  Estate,  171  Pa.  66.  But  the 
seal  imports  a  consideration,  and  the  note,  both  in  law  and 
equity,  constituted  a  valid  gift  of  the  money :  (Hummel's  Es- 
tate, 161  Pa.  215 ;  Ross's  Appeal,  127  Pa.  4),  unless  it  is  within 
the  prohibition  of  the  11th  section  of  the  act  of  1866.  It  provides 
tiiat  ^^no  estate,  real  or  personal,  shall  hereafter  be  bequeathed 
devised,  or  conveyed  to  any  body  politic,  or  to  any  person  in 
trust  for  religious  or  charitable  uses,  except  the  same  be  done 
by  deed  or  will  ....  at  least  one  calendar  month  before  the 
decease  of  the  testator  or  alienor."  "  Provided,  that  any  dispo- 
sition of  property  within  said  period  bona  fide  made  for  a  fair 
valuable  consideration,  shall  not  be  hereby  avoided."  If  a 
strict  construction  be  given  to  this  act,  it  would  appear  to  pro- 
hibit the  gift  of  personalty  for  charitable  use5  by  will  only,  and 
would  not  apply  to  gifts  of  personalty  inter  vivos.  Such  a 
construction  seems  to  have  been  given  it  in  McGlade's  Appeal, 
99  Pa.  338.  There,  for  the  avowed  purpose  of  evading  the  act, 
the  donor  executed  a  power  of  attorney  for  the  transfer  of 
J2,400,  of  the  Philadelphia  city  loan,  delivered  it  and  the  cer- 
tificates to  M.  with  instructions  to  convert  the  certificates  into 
money,  and  to  give  the  proceeds  to  W.  for  distribution  among 
the  charities  mentioned  in  her  will.  They  were  sold,  and  the 
money  given  to  W.  in  the  donor's  lifetime,  and  it  was  held  that 
the  gift  was  not  within  the  prohibition  of  the  act.  But  in  that 
case  there  remained  nothing  for  the  donor  to  do  to  consummate 
the  gift.  Here  the  gift  was  the  donor's  promise  to  pay,  which 
would  not  be  consummated  until  the  money  was  paid ;  and, 
whilst  the  promise  was  binding  on  the  donor,  it  would  be  void 
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as  to  her  legal  representatives,  after  her  death,  if  withm  the 
prohibition  of  the  statute. 

In  Reimensnyder's  Administrator  v.  Gans,  110  Pa.  17,  a  more 
Uberal  construction  was  given  the  act.  There  the  decedent 
made  within  one  calendar  month  of  his  death  a  written  sub- 
scription for  the  erection  of  a  church,  and  it  was  held  that  it 
was  within  the  prohibition  of  the  act.  Whilst  Mr.  Justice 
Gordon,  who  delivered  the  opinion  of  the  court,  intimated  that 
the  subscription  was  an  unexecuted  gift  revoked  by  the  death 
of  the  donor,  yet  he  says,  "  This  is,  however,  merely  obiter,  for 
the  act  of  1855  renders  invalid  any  and  every  conveyance  or 
devise  of  pix)perty,  real  or  personal,  made  to  any  charity  or  body 
politic  within  one  calendar  month  of  the  decease  of  the  alienor, 
or  testator,  unless  the  same  be  made  for  a  fair  valuable  consid- 
eration." The  word  conveyance  here  is  construed  to  apply  to 
personal  as  well  as  real  estate,  and  if  it  does,  as  there  was  no 
valuable  consideration  for  this  note,  it  is  within  the  prohibition 
of  the  statute.  It  is  true,  the  gift  of  the  sealed  note  was  an 
executed  gift,  valid  as  between  the  donor  and  donee ;  but  a  deed 
executed  and  delivered  witliin  thirty  da3r8  of  the  donor's  death, 
would  be  also,  and  it  is  conceded  it  would  be  within  the  express 
prohibition  of  the  act ;  so,  also,  is  this  note  if  the  word  "  con- 
veyed "  refers  to  personal  as  well  as  real  estate.  The  claim  is, 
therefore,  not  allowed. 

Error  assigned  was  decree  of  the  court. 

S,  W.  Cunningham^  with,  him  J.  TF.-^mn^ar,  for  appellant. — 
The  decision  of  the  court  below  is  directly  contrary  to  the  rul- 
ing of  this  court  in  McGlade's  Appeal,  99  Pa.  338. 

The  only  case  referred  to  by  the  court  below  as  in  any  way 
weakening  the  doctrine  of  McGlade's  Appeal,  is  Reimensnyder 
V,  Gans,  110  Pa.  17.  Here  there  was  a  subscription  to  a  church 
within  a  month  of  the  subscriber's  death,  and  the  court  found 
and  held  that  there  was  absolutely  no  consideration  of  any  sort 
to  support  the  promise,  and  that  death  revoked  it.  And  yet  it 
is  true  that,  instead  of  resting  the  case  solely  upon  this  very 
ample  gi-ound,  the  learned  justice  went  further,  and  spoke  of 
the  subscription  as  within  the  scope  of  the  act  of  1855.  In  the 
case  at  bar  the  gift  seems  to  have  been  the  donor^s  own  idea. 
Vol.  clxxix — 29 
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And  her  instructions  to  deliver  the  paper  evince  an  intent  to 
make  a  present  executed  gift.  In  this  respect,  our  case  differs 
from  the  Appeal  of  Waynesburg  College,  111  Pa.  130. 

A  gift  inter  vivos  of  the  donor's  promissory  note  under  seal 
or  bond  is,  both  at  law  and  in  equity,  a  gift  of  the  money :  Sherk 
V.  Endress,  3  W.  &  S.  256 ;  Yard  v.  Patton,  13  Pa.  278 ;  Can- 
dor's Appeal,  27  Pa.  119;  2  Williams  on  Executors,  (6th  Am. 
ed.)  1082,  (1016);  8  Am.  &  Eng.  Ency.  of  Law,  1321; 
Thornton  on  Gifts,  242.  Mack's  App.,  68  Pa.  231 ;  Taylor  v. 
Glaser,  2  S.  &  R.  602 ;  Burkholder  v.  Plank,  69  Pa.  225 ;  Ross's 
App.,  127  Pa.  4.  In  Kern's  Estate,  171  Pa.  55,  an  effort  was 
made  to  obliterate  the  distinction,  and  to  sustain  a  gift  of  a 
promissory  note  unsealed.  But  this  court,  while  admitting  the 
full  force  of  tlie  decisions  as  to  sealed  instruments,  declined  to 
apply  the  principle  to  an  unsealed  note. 

J.  S.  and  E.  O-,  Fergu%on^  for  appellee,  were  not  heard,  but 
in  their  printed  brief  said;  McGlade's  Appeal,  99  Pa.  338, 
differs  radically  from  the  case  at  bar.  In  McGlade's  Appeal, 
Mrs.  Daly,  during  her  lifetime,  by  her  attorney  in  fact,  con- 
verted her  funds  in  the  Philadelphia  cify  loan  into  cash,  to 
Archbishop  Wood.  If  Caroline  Luebbe  had  handed  the  appel- 
lant on  the  day  of  her  death  ^1,000  in  cash,  or  some  specific 
article  of  personal  property,  even  though  she  gave  it  for  relig- 
ious or  charitable  uses,  McGlade's  Appeal  would  be  authority 
to  sustain  such  a  gift ;  but  it  goes  no  further. 

Pee  Cubiam,  January  4, 1897 : 

The  facts  of  this  case,  as  well  as  the  questions  of  law  arising 
thereon  are  sufficiently  presented  in  the  statement  and  opinion 
of  the  learned  auditing  judge,  and  need  not  be  repeated  here. 
We  have  no  doubt  as  to  the  correctness  of  his  conclusion,  that 
the  alleged  gift  is  invalid  because  it  is  within  the  prohibition  of 
the  act  of  April  26, 1855,  section  11,  P.  L.  332,  which  declares : 
"No  estate,  real  or  personal,  shall  hereafter  be  bequeathed, 
devised  or  conveyed  to  any  body  politic,  or  to  any  person  in 
trust  for  religious  or  charitable  uses,  except  the  same  be  done 
by  deed  or  will  ....  at  least  one  calendar  month  before  the 
decease  of  the  testator  or  alienor ;  and  all  dispositions  of  prop- 
erty contrary  thereto,  shall  be  void :  Provided,  that  any 
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disposition  of  property  within  said  period,  bona  fide  made  for  a 
fair  valuable  consideration,  shall  not  be  hereby  avoided." 

It  is  unnecessary  to  inquire  to  what  extent — if  at  all — the 
ruling  of  the  court  below  may  be  in  conflict  with  McGlade's 
Appeal,  99  Pa.  888.  That  case  has  been  practically  overruled 
by  subsequent  decisions  construing  the  act  of  1855. 

Decree  affirmed  and  appeal  dismissed  at  appellant's  costs. 


W.  S.  Taylor  v.  John  Sattler,  Appellant. 

Contract— Evidence— Parol  agreement. 

In  an  action  upon  a  parol  contract  to  clean  out  an  oil  well  which  the 
plaintiff  had  previously  agreed  by  wntten  contract  to  complete  the  drilling 
of,  tlie  wi-itten  conti*act  may  be  admitted  in  evidence  merely  as  explana- 
toiy  of  the  testimony  relating  to  the  verbal  contract  on  which  the  suit  is 
brought. 

Practice^  C.  P.— Amendment— Parties, 

Whei-e  the  record  is  amended  so  as  to  strike  out  the  name  of  one  of  the 
parties  defendant,  the  plaintiffs  statement,  being  pait  of  the  record,  is  to 
be  considered  amended  so  as  to  conform  thereto.  If  a  more  formal  amend- 
ment is  required,  it  may  be  allowed  and  filed  in  the  Supreme  Court,  so  as 
to  make  the  ti*ial  on  the  ments  conform  to  the  record  and  the  evidence. 

Contract— 'Partnership — Evidence — Parol  contract. 

In  an  action  upon  a  parol  contract  to  clean  an  oil  well  entered  into  by 
the  plaintiff  himself,  it  appeared  that  the  plaintiff  and  his  partner  had  a 
written  contract  made  prior  to  the  parol  conti'act  of  the  plaintiff,  to  com- 
plete the  dnlling  of  the  well.  Held,  that  as  the  written  contract  was  not 
involved  in  the  suit  upon  the  parol  oonti*act  the  question  of  partnership 
was  not  in  the  case. 

Argued  Nov.  8, 1896.  Appeal,  No.  128,  Oct.  T.,  1896,  by 
defendant,  from  judgment  of  C.  P.  No.  2,  Allegheny  Co.,  April 
T.,  1895,  No.  83,  on  verdict  for  plaintiff.  Before  Sterrett,  C.  J., 
Williams,  McCollum,  Mitchell  and  Fell,  J  J.    Afl&rmed. 

Assumpsit  upon  a  parol  contract  to  clean  out  an  oil  well. 
Before  Whitb,  J. 

Morris  Einstein  was  originally  joined  as  a  co-defendant,  but 
the  record  was  amended  by  striking  out  his  name  before  trial. 

At  the  trial  it  appeared  that  on  September  30, 1890,  plaintiff 
entered  into  a  written  contract  with  John  Sattler  and  Morris 
Einstein  as  follows : 
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"  Articles  of  agreement  made  and  entered  into  this  30th  day 
of  September,  1890,  between  Mr.  John  Sattler  and  M.  Einstein, 
of  the  first  part,  and  Mr.  Taylor,  of  Petrolia,  of  the  second  part. 
The  party  of  the  second  part  agrees  to  complete  a  well  on 
Opperman  farm,  Ohio  township,  to  the  depth  of  two  thousand 
feet,  and  if  oil  or  gas  is  found  in  paying  quantities  in  the  one 
hundred  feet,  the  parties  of  the  second  part  are  willing  to  cease, 
at  the  option  of  the  parties  of  the  first  part.  Parties  of  the  sec- 
ond part  will  furnish  all  tools  necessary  to  drill  said  well  except 
boiler  and  engine  and  pipes  to  connect  with  steam  and  pipes  for 
water  well  adjoining  the  derrick. 

"  The  party  of  the  second  part  agrees  to  drill  said  well  for 
$1,333.33.  The  party  of  the  first  part  agrees  to  pay  party  of 
the  second  part  J200  when  the  casing  is  in  the  well,  and  balance 
when  the  well  is  completed.  The  party  of  the  second  part 
agrees  to  start  with  due  diligence.     John  Sattler,  W.  S.  Taylor." 

The  evidence  tended  to  show  that  subsequently  plaintiff  and 
Sattler  alone  entered  into  a  parol  agreement  under  which  plain- 
tiff cleaned  out  the  well  so  that  the  drilling  could  be  commenced. 

Plaintiff's  counsel  offered  in  evidence  the  written  agreement, 
Exhibit  No.  1,  "  not  as  documentary  testimony,  but  simply  in 
connection  with  the  testimony." 

Defendant's  counsel  objected  because  "  the  written  agreement 
has  been  abandoned,  and  the  action  is  now  on  a  verbal  contract." 

By  the  Court :  The  agreement  is  not  the  basis  of  this  action 
as  it  is  now  presented  before  the  court,  but  the  verbal  agree- 
ment alleged  by  the  plaintiff  to  have  been  made  with  Sattler 
was  in  consequence  of  this  written  agreement,  and  so  far  as  it 
bears  upon  the  verbal  arrangement  between  the  plaintiff  and 
Sattler  it  is  competent  evidence,  and  for  that  purpose,  and 
that  alone,  it  is  admitted  in  evidence.  To  which  the  defendant 
excepts,  and  at  his  instance  bill  was  sealed.  [1] 

The  court  charged  in  part  as  follows : 

[But  the  plaintiff  does  not  rely  on  that  written  contract.  It 
is  put  in  evidence  simply  by  way  of  explaining  his  testimony, 
as  to  what  was  said  as  to  depth  of  the  well  and  its  condition. 
He  relies  upon  a  verbal  arrangement  with  the  defendant,  after 
he  had  commenced  work  on  the  well. 

NoW|  there  has  been  a  great  deal  of  testimony  here,  gentle- 
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men,  that  does  not  throw  much  light  on  this  case,  and  there 
was  a  great  deal  of  contradiction  in  the  testimony,  on  immate- 
rial matters,  and  there  is  some  contradiction  on  material  mat- 
ters ;  but  what  is  the  real  issue  in  this  case  ?  It  is  whether  the 
plaintiff  did  the  work  claimed  for  in  this  case,  under  a  verbal 
contract  with  the  defendant.  He  claims  here  some  $2,300, 
nearly  double  his  contract — for  what?  For  trying  to  clean  out 
that  well.  He  says  when  he  went  there  to  work  he  found  it 
plugged  up,  or,  at  least,  caved  in,  about  six  hundred  feet  down. 
He  went  to  the  defendant,  told  him  about  it,  and  that  he  would 
need  some  txx)ls  to  take  out  the  tubing,  and  on  two  or  three 
other  occasions  went  to  him  and  told  about  their  troubles  and 
difficulties.  What  agreement  was  there,  now,  between  these 
parties  ?  That  is  the  question,  gentlemen — the  main  question 
— in  this  case.     What  was  the  agreement? 

Now,  the  substance  of  the  plaintiff^s  testimony  is  this :  That 
when  he  spoke  to  the  defendant  about  the  condition  of  the  well 
— and  he  said  he  told  him  he  could  not  go  on  under  that  con- 
tract— the  defendant  said  to  him :  "  Go  on,  and  I  will  do  what 
is  right,  and  you  shan't  lose."  I  think  that  is  the  substance  of 
his  testimony,  but,  gentlemen,  you  will  not  take  it  from  me ; 
take  your  own  recollection  of  what  the  testimony  was.  Now, 
what  did  that  mean  ?  If  the  defendant  did  say  that  to  him, 
what  did  he  mean  by  that,  and  what  was  the  understanding 
between  the  parties  ?  Was  it  that  the  plaintiff  could  go  to  any 
expense  he  pleased,  and  continue  to  work  at  that  well  for  six 
months,  and  that  the  defendant  would  pay  for  all  his  expenses 
and  all  his  men,  and  all  his  own  labor?  Was  that  what  was 
meant  by  that?  Or  was  it  that,  when  he  said  he  would  have 
to  have  some  tools,  to  take  out  the  tubing,  the  defendant  agreed 
to  pay  for  that?  Under  the  statement  of  the  plaintiff,  he  ex- 
pected to  have  a  well  clear,  down  one  thousand  four  hundred 
and  fifty  feet;  but  this  obstruction  there  would  have  to  be 
removed,  and  he  would  have  to  have  special  tools  for  it,  because, 
he  said,  he  had  no  tools  there  for  it.  Now  what  did  the  defend- 
ant mean  by  saying :  "  I  will  do  what  is  right ;  you  shan't  lose  ?  " 
Was  it:  "  Get  what  tools  may  be  necessary  to  draw  the  tubing, 
and  I  will  pay  for  that ; "  or  was  it  to  give  him  unlimited  time 
to  go  on  and  work  six  months  there  ?  And  did  the  defendant 
expect  to  be  bound  to  pay  for  all  his  expenses  and  all  his  men 
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and  time,  and  bis  own  labor  for  that  time  ?  What  was  really  the 
understanding  between  the  plaintiff  and  defendant  in  this  con- 
versation ? 

There  is  some  evidence  that,  at  different  times,  the  plaintiff 
said  they  were  getting  along  very  well.  According  to  his  own 
testimony,  they  were  never  getting  along  well  at  alL  Never 
from  the  start  did  they  get  along  well ;  it  got  worse  and  worse 
all  the  time. 

They  commenced  some  time  in  the  early  part  of  October,  and 
continued  on  until  the  latter  part  of  March,  1891,  between  five 
and  six  months  working  at  that  well. 

Well  now,  gentlemen,  bearing  on  that  question  as  to  what 
was  the  understanding  between  the  parties,  what  occurred  at 
Mr.  Wallace's  office  has  a  very  material  bearing  on  this  case. 
There  is  contradiction  between  the  plaintiff  and  the  defendant 
and  Wallace  as  to  some  things  that  occurred  there  at  the  office, 
hut  in  some  things  there  is  no  contradiction.  The  plaintiff  then 
said  that  he  would  give  up  this  contract,  or  abandon  it,  and  I 
l)elieve  that  that  is  not  contradicted — that  that  expression  was 
used,  or  testimony  to  that  effect.  The  plaintiff  admits  that  at 
that  conversation  the  defendant  claimed  and  wanted  all  the 
tools  that  were  there  at  the  well,  and  threatened  him,  if  he  did 
not  give  them,  that  he  would  send  the  sheriff  on  him.  Accord- 
ing to  the  defendant's  testimony,  if  you  believe  it,  he  had 
already  paid  some  $600  or  so  to  the  plaintiff,  in  money  and  for 
tools  that  he  had  got,  and  had  that  claim,  and  contended  for 
damages  because  he  had  not  completed  his  contract. 

Now,  what  is  the  position  of  the  plaintiff  there  ?  And  that 
is  about  the  1st  of  April,  1891,  just  the  time  that  he  quit  work- 
ing there.  Does  the  plaintiff  there,  at  that  time,  say  to 
Mr.  Sattler :  "  Why,  you  owe  me  $2,000  or  so  for  work  at  that 
well.  I  want  my  pay,"  — anything  of  that  kind  said  ?  Does 
the  plaintiff  here  say  that,  at  that  time,  he  demanded  any  money 
from  the  defendant  ?  If  he  did  not,  at  that  time,  claim  any- 
thing due  to  him,  it  has  a  very  important  bearing  upon  ihis 
case,  as  to  whether  there  was  such  a  contract  as  he  says  now 
there  was,  in  September,  1890. 

Another  fact  may  bear  on  this  controversy.  It  seems  that  a 
day  or  two  after  that  interview  at  Wallace's  office,  Sattler 
brought  suit  against  him  for  these  tools  there  at  the  well,  claims 


Digitized  by  VjOOQIC 


TAYLOR  V.  SATTLER,  Appellant  455 

1897.]  Charge  of  Court— Points. 

ing — ^well,  he  didn't  bring  the  suit  for  the  tools,  but  brought  a 
suit  claiming  that  the  plaintiff  owed  him,  and  attached  all  of 
these  tools  and  things  there,  to  secure  his  claim.  It  seems  that 
after  a  couple  of  trials,  perhaps,  in  the  other  courts,  the  plaintiff 
got  a  verdict  against  Sattler  for  taking  those  tools,  or  for  some- 
thing of  that  kind.  That  suit,  as  the  counsel  for  the  defend- 
ant say,  has  never  yet  been  finally  determined ;  but  the  verdict 
of  the  jury  was  in  favor  of  Taylor,  the  plaintiff,  in  that  contro- 
versy. Even  then  no  suit  is  brought  by  Taylor  against  Sattler. 
This  suit  that  we  are  trjring  was  brought  in  January  of  1894, 
some  two  years  and  nine  mouths  after  he  had  quit  working  at 
the  well,  and  after  this  suit  or  litigation  in  reference  to  the 
other  matters. 

I  say  these  are  facts,  gentlemen,  for  you  to  consider  in  con- 
nection with  the  testimony  now.  Suppose  the  defendant  did 
say :  "  Go  on  and  you  shan't  lose ;  I  will  do  what  is  right." 
Suppose  he  did?  What  was  the  understanding  between  the 
parties  about  that?  Was  it  to  say  to  the  plaintiff:  "Go  on 
under  your  contract,  and  if  you  are  at  any  additional  or  extra 
expense  in  trying  to  get  at  this,  why  I  will  pay  that.**  Was 
it  to  go  on  any  length  of  time  he  pleased,  at  any  expense  he 
pleased  and  "  I  will  pay  you  for  all  your  expense  and  all  your 
men,  and  this  at  the  rate  of  $4.00  a  day  all  the  time  you  are 
there?" 

Of  course,  gentlemen,  you  will  bear  in  mind  that  the  defend- 
ant practically  denies  that  he  made  any  such  arrangement  what- 
ever. 

If  you  find,  gentlemen,  that  there  was  an  arrangement — a 
verbal  arrangement— between  the  plaintiff  and  defendant  in 
reference  to  cleaning  out  this  well,  what  was  it,  and  to  what 
extent  did  it  go ;  and  how  much,  if  anything,  is  due  to  the 
plaintiff  in  consequence  of  it,  bearing  in  mind  what  is  said  by 
the  defendant— that  he  has  already  paid,  as  he  said,  between 
J600  and  $700  in  consequence — $700,  I  believe,  in  money  to 
the  plaintiff,  and  the  balance  of  it  in  tools  that  he  paid  for  for 
the  plaintiff?  I  do  not  know  whether  it  is  controverted  that 
that  amount  of  money  was  paid.]  [2] 

Defendant's  points  and  answers  thereto  were  as  follows : 
1,  That  as  the  evidence  shows  that  plaintiff  and  L.  N.  Sawyer 
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were  partners  in  the  contract  sued  upon,  the  plaintiff  cannot 
recover  in  this  action.     Answer :  Refused.  [3] 

2.  That  as  the  plaintiff  in  this  case  attempts  to  vary  a  written 
contract,  or  substitute  a  verbal  one  for  a  written,  the  proof 
must  be  clear,  conclusive  and  positive.    Answer :  Refused.  [4] 

3.  That  in  any  event  the  plaintiff  cannot  recover  for  the 
wages  of  his  partner,  L.  N.  Sawyer,  and  that  item  of  plaintiff's 
claim  should  be  stricken  out.    Answer :  Refused.  [5] 

Verdict  and  judgment  for  plaintiff  for  f  1,268.  John  Sattler 
appealed. 

Errors  assigned  were  (1)  ruling  on  evidence,  quoting  the 
bill  of  exceptions ;  (2-5)  above  instructions,  quoting  them. 

James  Fitzsimmons^  with  him  J.  K.  Wallace^  A.  ZT.  and  JT.  S. 
liowand^  for  appellant. 

J.  M.  Stoner^  with  him  F.  R.  Stoner^  for  appellee. 

• 

Opinion  by  Mb.  Chief  Justice  Stebbbtt,  January  4, 1897  : 

This  action  of  assumpsit  is  not  on  the  written  agreement  to 
complete  the  oil  or  gas  well,  but  on  an  alleged  verbal  contract 
to  clean  out  the  well  and  put  it  in  the  condition  in  which,  as 
alleged  by  plaintiff,  it  was  represented  to  be  in  at  the  time  the 
written  contract  was  executed.  There  was  therefore  no  attempt 
to  substitute  a  verbal  contract  for  a  written  one.  It  was  alleged 
that  the  verbal  agreement  was  made  in  consequence  of  the  writ- 
ten one,  and  the  admission  of  the  latter  in  e^adence  was  merely 
as  explanatory  of  the  testimony  relating  to  the  verbal  contract 
on  which  alone  plaintiff  relied.  As  thus  restricted  it  was  not 
improperiy  admitted. 

When  the  record  was  amended  by  striking  out  the  name  of 
the  other  defendant,  mentioned  in  the  written  contract,  the 
plaintiff's  statement — part  of  the  record — is  to  be  considered 
amended  so  as  to  conform  thereto.  If  a  more  formal  amend- 
ment were  required,  it  may  be  allowed  and  filed  here,  so  as  to 
make  the  trial  on  the  merits  conform  to  the  record  and  the  evi- 
dence. 

The  testimony  as  to  plaintiff's  partnership  with  a  third  party 
referred  to  the  written  contract,  and  as  that  instrument  was 
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not  involved  in  this  action,  the  question  of  partnership  was  not 
in  the  case. 

Plaintiff's  right  to  recover  depended  on  satisfactory  proof  of 
the  alleged  verbal  contract ;  and  that  was  a  question  of  fact  for 
the  jury.  After  saying  to  them  that  there  could  be  no  recovery 
on  the  written  contract,  because  it  had  never  been  completed, 
etc.,  and  referring  to  the  somewhat  conflicting  testimony  as  to 
the  verbal  contract,  the  learned  trial  judge  submitted  the  ques- 
tion, whether,  as  claimed  by  plaintiff,  there  was  a  verbal  agree- 
ment between  him  and  the  defendant,  as  to  cleaning  out  the  well, 
etc.,  and  if  so  what  were  its  terms,  and  how  much  if  anything, 
was  due  the  plaintiff  thereunder.  By  necessary  implication  the 
fact  that  there  was  a  verbal  contract,  as  claimed  by  plaintiff,  has 
been  established  by  the  verdict,  and  the  amount  due  thereunder 
has  been  found.  There  appears  to  be  no  substantial  error  in 
the  proceedings  leading  up  to  these  conclusions  of  fact ;  nor  is 
there  anything  in  either  of  the  specifications  of  error  that  re- 
quires further  discussion. 

Judgment  affirmed. 


W.  J.  Weixel,  F.  J.  Weixel,  William  M.  Kennedy  and 
A.  M.  Marshall,  trading  as  W.  J.  Weixel  &  Co.,  ap- 
pellants, V.  A.  J.  Lennox. 

Affidavit  of  defense— Mi»representaiionsSet-off— Promissory  note. 

In  an  action  upon  a  promissory  note  an  affidavit  of  defense  is  sufficient 
which  avers  that  the  considemtion  of  the  note  was  the  assignment  of  cer- 
tain oil  and  gas  leases ;  that  defendant  was  induced  to  execute  and  deliver 
the  note  by  the  false  and  fraudulent  representaitions  of  the  plaintiffs  that 
the  territory  leased  gave  every  prospect  of  yielding  largo  wells,  and  that 
a  certain  wel)  then  in  process  of  drilling  upon  said  leases  w:is  not  then  in 
the  gas  sand,  when  in  point  of  fact  it  was  through  it,  and  was  a  small 
producer,  which  was  well  known  to  plaintiffs,  and  that  the  defendant  was 
largely  prejudiced  thereby ;  and  further,  that  the  plaintilTs  were  indebted 
to  the  defendant  for  a  specified  amount  for  dnlling  certain  other  oil  and 
gas  wells,  which  amount  defendant  offered  as  a  set-off  in  this  case. 

Argued  Nov.  3,  1896.  Appeal,  No.  121,  Oct.  T.,  1896,  by 
plaintiffs,  from  order  of  C.  P.  No.  1,  AUeghetiy  Co.,  March.  T., 
1896,  No.  720,  discharging  rule  for  judgment  for  want  of  a 


179         457| 
f208         370 


Digitized  by  VjOOQIC 


458  WEIXEL  et  al.,  Appellants,  v.  LENNOX. 

Statement  of  Facts. .  [179  Pa. 

suflScient  affidavit  of  defense.    Before  Stbeebtt,  C.  J.,  Wil- 
liams, McCoLLUM,  Mitchell,  and  Fell,  J  J.    Affinned. 

Assumpsit  on  a  promissory  note. 

Rule  for  judgment  for  want  of  a  sufficient  affidavit  of  defense. 

The  affidavit  averred  as  follows : 

First.  At  the  time  of  the  giving  of  the  note  sued  upon  the 
consideration  of  which  being  the  transfer  and  assignment  of 
cei'tain  oil  and  gas  leases  in  Washington  county,  the  plaintiff, 
W.  J.  Weixel,  holding  himself  out  to  be  Weixel  &  Co^  falsely 
and  fraudulently  represented  to  the  defendant  that  the  territory 
leased  gave  every  prospect  of  yielding  large  wells  and  that  a 
certain  well  then  in  process  of  drilling  upon  said  leases,  was 
not  then  in  the  gas  sand,  when  in  point  of  fact  the  said  well  at 
that  time  had  been  drilled  through  the  gas  sand  and  through 
the  Gordon  sand,  and  through  said  false  and  fraudulent  repre- 
sentations procured  from  the  defendant  the  execution  and  de- 
livery of  the  note  sued  upon.  That  the  fact  that  the  well  had 
been  drilled  through  the  gas  sand,  and  was  only  a  small  pro- 
ducer was  well  known  to  the  said  Weixel  and  by  the  residents 
of  that  locality  at  the  time  the  defendant  was  induced  to  give 
his  note  and  take  an  assignment  of  said  leases.  And  this  with 
other  circumstances  largely  prejudiced  the  defendant,  rendered 
the  property  valueless,  and  precluded  him  from  making  any 
profit  thereon. 

Second.  The  plaintiffs  are  indebted  to  the  defendant  in  the 
sum  of  $5,507.08,  growing  out  of  their  dealings  in  regard  to 
certain  oil  and  gas  wells  diilled  in  Washington  and  Allegheny 
counties,  and  for  which  amount,  in  another  suit  brought  by  the 
plaintiffs  against  the  defendant  at  No.  62,  May  term,  1896,  he 
asks  a  certificate  in  his  favor,  and  which  defendant  offers  by 
way  of  set-off  to  plaintiffs'  claim. 

A  supplemental  affidavit  of  defense  was  filed  which  averred : 
Tliat  the  plaintiffs  are  indebted  to  defendant  in  the  sum  of 
$5,507.03,  for  and  on  account  of  the  drilling  of  certain  oil  and 
gas  wells  in  Washington  and  Allegheny  counties,  done  pursuant 
to  verbal  agreements  at  or  before  the  several  wells  were  drilled, 
which  amount  is  due  and  owing  with  interest  from  the  comple- 
tion of  the  several  wells,  and  which  amount  defendant  offers  by 
way  of  set-off  to  the  plaintiffs'  claim  in  the  above  entitled  case, 
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being  the  matter  referred  to  in  the  second  paragraph  of  the 
original  affidavit  of  defense. 
The  court  discharged  the  rule. 

JError  a%ngned  was  above  order. 

F.  P.  Sprout^  with  him  Thomaz  M.  Marshall^  Jr.^  for  appel- 
lants, cited  on  failure  of  consideration :  Stubbs  v.  King,  14  S.  & 
R.  206 ;  Bair  &  Gazzam  v.  Hubartt,  139  Pa.  96 ;  Higgins  Car- 
pet Co.  V.  Latimer,  165  Pa.  617. 

Cited  as  to  set-off :  Cosgi-ave  v.  Hammill,  173  Pa.  207  ;  Class 
V.  Kingsley,  142  Pa,  636. 

W.  K.  Jennings  and  S.  Q.  Wassorij  for  appellee,  were  not 
heard. 

Peb  Cubiam,  January  4,  1897 : 

We  are  all  of  opinion  that  the  affidavits  of  defense  are  suffi- 
cient to  prevent  a  summary  judgment  and  carry  the  case  to  a 
jury.  It  therefore  follows  that  there  was  no  error  in  discharg- 
ing the  rule  for  judgment  for  want  of  a  sufficient  affidavit  of 
defense. 

Appeal  dismissed  at  appellants'  costs,  but  without  preju- 
dice, etc. 


William  J.  Weixel,  Appellant,  v.  A.  J.  Lennox. 

Judgment —  Opening  judgment —  ColkUercU  security . 

On  a  rule  to  open  a  judgment  entered  upon  a  note  with  warrant  of  attor- 
ney to  confess  judgment,  defendant  averred  that  he  and  the  plaintiff  had 
been  partners,  and  that  he  had  drilled  oil  and  gas  wells  for  the  firm ;  that 
he  was  paid  by  a  number  of  promissory  notes  made  in  the  firm  name ; 
that  after  said  notes  were  given,  plaintiff  claimed  that  the  firm  Wiis  not 
indebted  to  defendant  in  the  amount  thereof,  and  requested  defendant  to 
sign  the  judgment  note  in  suit  as  collateral  security  for  the  firm^s  protec- 
tion ;  that  defendant  signed  the  note  without  observing  that  it  was  made 
to  the  order  of  the  plaintiff  as  an  individual  instead  of  to  the  order  of  the 
firm ;  that  before  the  promissory  notes  were  paid  the  firm  became  indebted 
to  defendant  for  the  full  amount  of  the  notes.  Defendants  allegations 
were  supported  by  testimony.     Ileld,  that  the  judgment  should  be  opened. 

Argued  Nov.  3,  1896.  Appeal,  No.  122,  Oct.  T.,  1896,  by 
plaintiff,  from  order  of  C.  P.  No.  1,  Allegheny  County,  June  T,, 
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1896,  No.  301,  making  absolute  a  rule  to  open  judgment.  Be- 
fore Stereett,  C.  J.,  Williams,  McCollum,  Mitchell  and 
Fell,  JJ.    Affirmed. 

Rule  to  open  judgment. 

The  defendant  in  his  petition  for  the  rule  to  open  judgment 
averred  as  follows : 

First.  That  judgment  was  entered  by  confession  against  your 
petitioner  on  May  22, 1896,  by  the  above  named  plaintiff  in  the 
sum  of  $2,781.64,  including  interest  and  commission,  on  a  judg- 
ment note  dated  the  25th  day  of  June,  1895,  for  the  sum  of 
$2,500,  payable  in  one  day  after  the  date  thereof,  with  warrant 
of  attorney,  waiver  of  exemption,  and  clause  for  ten  per  cent  at- 
torney's commission ;  and  a  fi.  fa.  was  issued  thereon  at  No.  267, 
June  term,  1896,  and  an  execution  attachment  at  No.  776,  June 
term,  1896,  and  sundry  persons  summoned  as  garnishees. 

Second.  Your  petitioner  is  not  indebted  to  said  plaintiff  in 
said  sum  of  $2,781,  or  in  any  other  sum  upon  said  note,  or  in 
any  other  manner,  or  upon  any  other  account.  At  the  time 
said  note  was  given  your  petitioner  had  been  engaged  in  drill- 
ing oil  or  gas  wells  for  the  firm  of  W.  J.  Weixel  &  Co.,  which 
firm  was  composed  of  the  plaintiff  and  your  petitioner,  and  no 
other  person  was  known  by  your  petitioner  to  be  interested 
tlierein.  Said  plaintiff  was  in  charge  of  the  books  and  accounts 
of  the  firm,  and  said  firm  is  indebted  to  your  petitioner  for  ser- 
vices rendered  by  him  in  drilling  said  wells.  Instead  of  pajdng 
him  cash,  said  plaintiff  was  in  the  habit  of  giving  notes  in  the 
firm  name,  and  notes  were  given  to  the  order  of  your  petitioner 
as  follows : 


rote 

1  dated  March 

29, 

1895, 

at  90  days, 

$112.50 

(4 

44 

44 

29, 

<( 

"     4  months, 

400.00 

44 

44 

44 

29, 

(( 

"    90  days. 

500.00 

44 

44 

April 

9, 

(t 

"      4  months. 

500.00 

44 

44 

44 

11, 

(( 

"      4  months. 

350.00 

44 

44 

June 

1, 

u 

"   90  days, 

466.30 

44 

4C 

44 

3, 

it 

"     4  months, 

450.00 

i( 

44 

44 

3, 

t( 

"   60  days, 

309.00 

»4 

44 

44 

4, 

(( 

"    90  days, 

300.00 

$3,387.80 
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After  the  giving  of  the  said  notes  the  plaintiff  claimed  that 
the  firm  was  not  indebted  to  your  petitioner  to  the  amount 
thereof,  and  requested  your  petitioner  to  sign  a  judgment  note 
as  collateral  security  for  their  protection,  and  drew  up  and  pre- 
sented the  note  in  suit,  and  your  petitioner  signed  the  same 
without  observing  that  it  was  made  to  the  order  of  the  plaintiff 
as  an  individual  instead  of  to  the  order  of  the  firm,  but  he  avers 
that  it  was  given  solely  as  collateral  security  to  indemnify  the 
firm  against  loss,  if  upon  settlement  of  accounts.it  should  prove 
that  the  firm  waa  not  indebted  to  your  petitioner  to  the  full 
amount  thereof.  Before  said  notes  were  paid  your  petitioner 
avers  that  the  firm  was  indebted  to  him  to  the  full  amount  of 
said  notes  and  more  for  services  rendered  as  aforesaid,  and  that 
he  therefore  owed  the  firm  nothing  upon  said  note,  neither  was 
he  mdebted  to  the  plaintiff. 

Third.  Afterwards  said  plaintiff  claimed  that  F.  J.  Weixel, 
Wm.  M.  Kennedy  and  A.  M.  Marshall  were  partners  with  him- 
self, doing  business  as  W.  J.  Weixel  &  Company,  and  brought  a 
suit  against  your  petitioner  at  No.  62,  May  term,  1896,  in  the 
court  of  common  pleas  No.  3,  of  Allegheny  county,  wherein  they 
claimed  a  balance  due  them  from  your  petitioner  of  $4,640.45 
with  interest  from  January  1, 1896,  and,  in  an  itemized  state- 
ment attached  to  their  statement  of  claim,  charged  to  your  peti- 
tioner with  cash  paid  as  follows,  to  wit : 

July  3,  1895 

August  2,  " 
July  2, 

August  12,  "     . 

August  12,  " 

September  3,  " 

October  3,  « 

August  5,  " 

September  4,  " 

the  amounts  being  the  same  as  the  amounts  of  the  notes  and 
the  dates  at  or  about  the  maturity  of  said  notes,  except  the  note 
dated  June  1, 1895,  at  ninety  days  for  $466.30,  the  amount  paid 
on  September  3,  being  $460.30,  and  deponent  thinks  that  this  is 
a  clerical  error  of  plaintiff's. 
Fourth.  Your  petitioner  filed  an  afi&davit  of  defense  in  the 


400.00 

.   600.00 

600.00 

.   350.00 

460.30 

.   450.00 

809.00 

.   800.00 
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Buit  mentioned  in  the  third  section  thereof  and  denied  that  he 
was  indebted  to  the  plaintiffs  therein  in  the  sum  claimed,  or  in 
any  other  sum,  but  on  the  contrary  averred  that  he  himself  had 
been  a  member  of  the  firm  of  W.  J.  Werxel  &  Company  and 
that  partnership  accounts  could  not  be  settled  in  an  action  of 
this  kind,  and  also  averred  that  the  plaintiffs  are  indebted  to 
him  in  the  sum  of  $5,607.03  for  which  he  claimed  a  certificate 
in  his  favor,  and  the  case  is  now  wtdting  trial. 

Fifth.  Your  petitioner  has  had  no  business  dealings  with 
W.  J.  Weixel  individually,  and  is  not  indebted  to  him  in  any 
account  whatever,  and  the  judgment  in  this  case  was  wholly 
without  consideration  except  as  stated  above. 

Plaintiff  filed  an  answer  denying  the  material  averments  of 
the  petition. 

The  deposition  of  H.  G.  Wasson,  who  was  the  only  witness, 
tended  to  support  the  averments  of  the  petition. 

The  court  made  absolute  the  rule  to  open  the  judgment. 

Ilrror  assigned  was  above  order. 

jF.  p.  Sproul^  with  him  Thomas  M.  Marshall^  Jr,^  for  appel- 
lant, cited,  Jenkintown  Nat.  Bank's  App.,  124  Pa.  845 ;  Knarr 
v.  Elgren,  19  W.  N.  C.  531 ;  Beaty  v.  Bordwell,  91  Pa.  438 ; 
Gardener's  App.,  44  Leg.  Int.  357 ;  English's  App.,  119  Pa. 
533 ;  Anderson  v.  Best,  176  Pa.  498. 

TF.  K.  Jenninffs^  and  JT.  (?.  Wasson^  for  appellee  were  not 
heard. 

Per  Ccjbiam,  January  4, 1897 : 

We  are  by  no  means  convinced  that  the  learned  court  below 
erred  in  making  absolute  the  rule  to  open  the  judgment  and 
allow  the  defendant  to  make  defense,  etc.  On  the  contrary,  an 
examination  of  the  evidence  before  the  court  has  satisfied  us 
that  it  is  quite  sufficient  to  justify  the  decree  complained  of. 

Decree  affirmed  and  appeal  dismissed  at  appellant's  costs. 
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William  Ackman  and  Mary  his  wife,  in  right  of   said 
wife,  V.  Ernst  Jaster  and  Emilie,  his  wife,  Appellants. 

CorUractr— Rescission — Fraud— False  represenUUion, 

An  intention  to  deceive  and  a  false  statement  even  on  a  material  point 
will  not  oveithrow  a  bargain,  unless  the  statement  was  the  means  of  pro- 
ducing it. 

Vendor  and  vendee— False  representations — Mortgage — Evidence, 
At  the  ti*ial  of  a  scire  facias  on  a  purchase  money  moi*tgage  the  defend- 
ants claimed  that  the  sale  of  the  land  for  which  the  mortgage  was  given 
was  effected  by  tlie  false  and  fraudulent  representations  of  the  plaintiffs, 
the  vendors,  as  to  the  quantity,  quality  and  salability  of  the  underlying 
coal.  The  defendants  offered  testimony  for  the  purpose  of  proving  that 
these  representations  were  made  and  that  they  believed  them  to  be  true, 
but  that  they  were  in  fact  false.  They  did  not  offer  to  show  that  they 
relied  on  the  alleged  representations,  and  that  they  were  thus  prevented 
from  making  prt)per  inquiiy  as  to  the  truth  of  the  alleged  facts.  They 
did  show  that  they  made  no  inquines  in  the  neighborhood  in  regard  to  the 
coal.  Eeld^  (1)  that  the  defendant's  offer  of  evidence  was  properly  ex- 
cluded ;  (2)  that  the  fact  that  defendants  made  no  inquines  in  the  neigh- 
borhood was  not  enough  to  supply  the  defect  in  their  offer. 

Argued  Nov.  4,  1896.  Appeal,  No.  129,  Oct  T.,  1896,  by 
defendants,  from  judgment  of  C.  P.  No.  2,  Allegheny  Co., 
Jan.  T.,  1894,  No.  511,  on  verdict  for  plaintiffs.  Before  Ster- 
BETT,  C.  J.,  Gbeen,  Williams,  Mitchell,  Dbak  and  Fell,  J  J, 
Affirmed. 

Scire  facias  sur  mortgage.    Before  Whttb,  J. 

At  the  trial  when  Mrs.  Emilie  Jaster  was  on  the  stand, 
defendants  offered  to  prove  by  her  that  Mr.  William  Ackman, 
husband  of  Mrs.  Ackman,  conducted  the  negotiations  for  the 
sale,  and  was  acting  as  the  agent  of  his  wife  in  making  the  sale ; 
and  that  the  sale  was  made  by  him  for  his  wife ;  to  be  followed 
by  testimony  of  the  various  representations  made  by  said  Wil- 
liam Ackman,  with  intent  to  defraud  and  deceive,  and  that  the 
defendants  were  deceived  thereby. 

By  the  Court :  You  must  go  further.  You  ought  to  state 
what  the  representations  were,  and  for  what  purpose  they  were 
made. 

By  defendant's  counsel:  It  is  proposed  to  follow  the  fore- 
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going  with  testimony  that  William  Ackraan  told  the  defend- 
ants, whilst  acting  as  the  agent  and  on  behalf  of  his  wife,  that 
the  coal  contained  in  the  coal  bank,  which  was  then  not  opened 
to  inspection,  waa  the  best  quality  of  Pittsburg  coal,  and  that 
all  the  residents  of  Shousetown  and  the  surrounding  neighbor- 
hood purchased  their  entire  supply  of  coal  from  this  coal  bank, 
and  that  the  coal  he  had  sold  in  previous  years,  and  that  the 
defendant  could  sell,  would  amount  to  $400  or  #500  during 
each  winter,  which  representations  the  defendants  believed  to 
be  true,  but  which  were  as  a  fact  entirely  false. 

Objected  to  as  incompetent  and  irrelevant  for  the  reason  that 
no  representations  made  by  Mr.  Ackman  would  affect  the  right 
of  his  wife,  Mary  Ackman,  to  recover  in  this  case,  unless  they 
were  shown  to  have  been  made  with  her  express  authority,  or 
to  have  been  made  in  her  presence  and  not  objected  to  by  her, 
and  for  the  additional  reason  that  said  representations,  if  made, 
would  not  constitute  a  defense  in  this  action  even  if  acquiesced 
in  by  Mrs.  Mary  Ackman  herself,  unless  it  be  shown  that  those 
representations  were  relied  upon  exclusively  by  the  defendants 
in  making  the  purchase,  and  that  they  were  deterred  by  those 
representations  from  making  inquiry  into  the  facts  either  con- 
cerning the  farm  or  the  coal  underlying  it. 

By  the  Court :  I  wiU  have  to  sustain  tlie  objection  to  this 
because  your  offer  is  not  full  enough.  To  which  defendants 
except  and  bill  sealed.  [1] 

The  court  charged  in  part  as  follows  : 

[Under  the  evidence  in  this  case,  gentlemen,  I  feel  it  my 
duty  to  instruct  you  that  your  verdict  ought  to  be  for  the  plain- 
tiffs for  the  whole  amount  claimed  in  this  case,  82,250,  with  the 
interest  and  costs.  The  counsel  for  plaintiffs  presented  certain 
points,  but  I  need  not  answer  them  after  my  instructions  to 
you.]   [2] 

Verdict  and  judgment  for  plaintiffs  for  i«2,775.93.  Defend- 
ants appealed. 

Errors  assigned  were  (1)  ruling  on  evidence,  quoting  the 
bill  of  exceptions ;  (2)  above  instruction,  quoting  it. 

Thos.  M,  Marshall^  Jr.^  with  him  Frank  P.  Sproul^  for  appel- 
lants. 
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Henry  A.  Davis^  with  him  O.  Magee^  Jr.^  for  appellees,  cited, 
Phipps  V.  Bnckman,  30  Pa.  401. 

Per  CiJBiAM,  January  4, 1897 : 

This  scire  facias  was  defended  on  the  ground  that  the  sale  of 
the  land,  for  the  purchase  money  of  which  the  mortgage  in  suit 
wiis  given,  was  effected  by  the  false  and  fraudulent  representa- 
tions of  the  vendors  as  to  the  quantity,  quality  and  salability 
of  the  underlying  vein  of  coal  therein.  On  the  trial  the  defend- 
ants offered  testimony  for  the  purpose  of  proving  said  represen- 
tations, and  that  they  believed  them  to  be  true,  but  that  in  fact 
they  were  false.  It  was  objected  that  the  offer  was  insuflficient 
in  that  the  defendants  did  not  propose  to  show  that  they  relied 
on  the  alleged  representations,  and  were  thus  prevented  from 
making  proper  inquiry  as  to  the  truth  of  the  alleged  facts.  The 
offer,  objections  and  ruling  thereon  are  fully  recited  in  the  first 
specification.  The  learned  trial  judge  sustained  the  objec- 
tions and  excluded  the  offer  on  the  ground  that  it  "  is  not  full 
enough."  In  this,  we  think  there  was  no  error.  As  was  said 
by  Mr.  Justice  Porter,  in  Phipps  v.  Buckman,  30  Pa.  401, 
"The  weight  of  modem  authority  preponderates  in  favor  of 
the  principle  that  an  intention  to  deceive,  and  a  false  statement 
even  on  a  material  point,  will  not  overthrow  the  bargain  unless 
the  statement  was  the  means  of  producing  it"  The  admission 
of  evidence  on  behalf  of  the  defendants  to  the  effect  that  they 
made  no  inquiries  in  the  neighborhood  in  regard  to  the  coal 
was  not  enough  to  supply  the  defect  in  their  offer. 

The  defendants'  offer  having  been  properly  excluded,  it  fol- 
lows that  there  was  no  error  in  giving  the  binding  instruction 
recited  in  the  second  specification. 

There  appears  to  be  nothing  in  the  record  that  requires  fur- 
ther comment. 

Judgment  affirmed. 

Vol.  clxxix — 80 
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4G.6   RIVERTON  FKRRY  CO.,  Appellant,  v,  BRIDGE  CO. 

Sjilabus—Arguments.  [179  Pa. 

The  Riverton  Ferry  Company,  a  Corporation,  Appellant, 
V.  The  McKeesport  &  Duquesne  Bridge  Company,  a 
Corporation. 

[Marked  to  be  reported.] 

Ferries— Bridges— Eminent  domain— Damages, 

Where  a  bridge  company  has  appropriated  a  landing  of  a  ferry  corapany, 
and  built  its  structure  across  tlie  line  of  the  fern-,  and  it  appears  that  dur- 
ing the  interval  between  the  comraencement  and  the  completion  of  the 
bridge,  the  feiTy  would  have  had  an  earning  capacity,  if  it  had  not  been 
destroyed,  the  feny  company  is  entitled  to  damages  for  the  destraction  of 
its  business  during  that  interval  at  least :  Bridgewater  Ferry  Co.  v.  Sharon 
Bridge  CO.,  145  Pa.  404,  distinguished. 

Argued  Nov,  4,  1896.  Appeal,  No.  146,  Oct.  T.,  1896,  by 
plaintiff,  from  decree  of  the  Superior  Court,  April  T.,  1896, 
No.  49,  affirming  the  decree  of  C.  P.  No.  2,  Allegheny  Co., 
Oct  T.,  1890,  No.  356,  on  bill  in  equity.  Before  Sterrett,  C.  J., 
Green,  Wiluams,  Mitchell,  Dean  and  Fell,  JJ.  Re- 
versed. 

Appeal  from  the  Superior  Court.    1  Pa.  Superior  Ct,  587. 
Bill  in  equity  for  an  injunction  and  for  damages. 
The  facts  appear  by  the  opinion  of  the  Supreme  Court 

Errors  assigned  were  in  affirming  the  decree  of  the  court  of 
common  pleas,  and  in  overruling  appellant's  assigfnments  of 
error  to  the  court  of  common  pleas. 

Davis  S.  McCann,  for  appellant. — Injunctions  have  always 
been  granted  in  this  state  to  i*estrain  the  seizure  of  property 
where  compensation  has  not  been  previously  tendered  or  secm*ed : 
Curwensville  Boro.'s  App.,  129  Pa.  74 ;  Harper  s  App,,  109  Pa. 
9 ;  Sower  v.  Philadelphia,  35  Pa.  231 ;  Jarden  v.  P.,  W.  &  B. 
R.  R.,  3  Whar.  502;  Sharpless  v.  West  Chester,  2  Phila.  130; 
Penna.  R.  R.  Co.'s  App.,  93  Pa,  150 ;  Penna,  R.  R.  Co.'s  App., 
115  Pa.  517 ;  Sharon  Ry.  Co.'s  App.,  122  Pa.  533 ;  Stomifeltz 
V.  Manor  Turnpike  Co.,  13  Pa.  655;  Cake  v.  P.  &  E.  R.  R. 
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Co^  87  Pa.  307 ;  Tyrone  School  District's  App.,  22  W.  N.  C. 
613. 

The  bridge  was  begun  late  in  Juhe  1890,  and  completed 
May  12, 1891.  The  bill  in  this  case  was  filed  August  30, 1890. 
Under  such  circumstances  plaintiff  cannot  be  accused  of  laches 
or  delay  in  filing  its  bill.  But  we  contend  that  even  if  plaintiff 
had  allowed  the  defendant  company  to  proceed  without  opposi^ 
lion,  still,  under  the  decisions,  the  defendant  company  being  a 
trespasser,  was  not  entitled  to  any  warning :  Groff's  App.,  128  Pa. 
621;  Com.  v.  R,  R.,  24  Pa.  159;  Scheetz's  App.,  36  Pa.  88; 
Stewart's  App.,  66  Pa.  422 ;  Bitting's  App.,  105  Pa.  617 ;  Com. 
V.  R.  R.,  27  Pa.  339;  Harvey  v.  R.  R.,  47  Pa.  436;  State  of 
Penna,  v.  Wheeling  &  Belmont  Bridge  Co.,  13  Howard,  618 ; 
Lynch  v.  Union  Institution  for  Savings,  158  Mass.  394 ;  Tucker 
v.  Howard,  128  Mass.  361 ;  Baxter  v.  Bower,  44  L.  J.  Ch.  625 ; 
P.  &  L.  E.  R.  R.  V.  Jones,  111  Pa.  213. 

The  master  decides,  in  effect,  that  the  case  is  not  one  for  an 
injunction,  but  for  damages.  The  cases  seem  to  decide  tliat 
the  right  to  an  injunction  must  first  be  established,  and  then 
an  accoimt  of  the  damages  sustained  to  that  time,  follow  as  an 
incident  to  the  injunction :  Walters  v.  McElroy,  151  Pa.  557 ; 
Allison's  App.,  77  Pa.  221 ;  Souder's  App.,  57  Pa,  498. 

Plaintiff  was  entitled  to  substantial  damages :  Montgomery 
Co.  V.  Bridge  Co.,  110  Pa.  54 ;  Monongahela  Navigation  Co.  v. 
U.  S,,  148  U.  S.  328. 

Jam^  Fitzstmmons^  with  him  John  Ewing  Speer^  for  appel- 
lee.—Plaintiff  was  guilty  of  laches :  12  Am.  &  Eng.  Ency.  of 
Law,  638;  Kilpatrick  v.  B.  &  L.  Assn.,  119  Pa.  30;  Sutcliff  v. 
Isaacs,  1  Parsons,  494 ;  Mayer's  App.,  73  Pa.  164. 

The  question  as  to  the  necessity  of  landings  for  a  bridge 
company  is  clearly  settled  by  the  case  of  the  Pittsbmy  &  Lake 
Erie  R.  R.  V,  Jones,  111  Pa.  204. 

We  submit  that  the  Riverton  Ferry  Company  in  this  case  suf- 
fered no  other  damage  to  its  chartered  rights  and  privileges  as 
alleged  by  it  than  would  be  suffered  by  other  persons  or  the 
public  generally  whether  they  were  the  owners  of  land  or  fran- 
chises, or  the  owners  of  steamboats  running  upon  and  being 
operated  on  the  said  highway :  Ferry  Co.  v.  Sharon  Bridge  Co., 
146  Pa.  404. 
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Opinion  by  Mb.  Justice  Dean,  January  4, 1897 : 
The  Riverton  Feny  Company  was  organized  under  charter 
from  the  commonwealth,  dated  May  23,  1888,  to  maintain  a 
ferry  across  the  Monongahela  river  from  the  foot  of  Riverton 
street  in  McKeesport  to  a  point  in  MiflBin  township  on  the 
opposite  side  of  the  river.  The  ferry  was  established  at  a  con- 
siderable expenditure  of  money,  and  the  company  continued  to 
operate  it  down  to  1890,  when  it  was  interrupted  by  the  bridge 
company,  this  defendant,  which  had  been  chartered  in  June, 
1890,  with  power  to  erect  and  maintain  a  bridge  across  the 
river  from  foot  of  Riverton  street  to  a  point  on  the  opposite 
bank.  The  bridge,  the  master  finds,  was  built  directly  across 
the  line  of  the  ferry.  The  facts  that  the  landing  of  the  bridge 
was  authorized  at  foot  of  Riverton  street,  the  same  point  which 
the  ferry  company  had  been  authorized  to  appropriate  seven 
years  before,  and  that  the  bridge  company  was  authorized  to 
build  across  to  a  point  on  the  opposite  side,  would  seem  to  war- 
rant an  implication  of  authority  to  the  bridge  company  to 
appropriate  the  property  of  the  ferry  company.  However  this 
may  be,  the  master  has  found  as  a  fact  that  the  ferry  company 
remained  silent  for  months,  until  there  had  been  a  large  ex- 
penditure of  money  by  the  bridge  company,  before  it  moved  by 
proper  proceedings  to  restrain  interference  with  its  rights,  and 
therefore  by  laches  lost  in  equity  the  right  to  an  injimction 
restraining  the  bridge  company  from  completing  and  operating 
its  structure.  Therefore,  while  he  finds  the  construction  of  the 
bridge  resulted  in  an  appropriation  to  some  extent  of  the  ferry 
company's  property,  and  the  destruction  of  its  power  to  operate 
under  its  grant,  it  is  at  most  only  entitled  to  a  decree  for  dam- 
ages. He  then  finds  that  in  assessing  the  damages,  any  proof 
of  earnings  of  the  ferry  company  up  to  the  time  its  operations 
were  stopped  by  the  building  of  the  bridge  is  irrelevant,  be- 
cause the  stoppage  of  earnings  results  from  inevitable  competi- 
tion by  an  improved  method  of  crossing.  He  therefore  assesses 
against  defendant  only  nominal  damages,  six  and  one  fourth 
cents.  The  conclusion  of  the  master  seems  to  be  based  on  & 
remark  of  Justice  Mitgkell  in  Ferry  Company  v.  Bridge 
Company,  145  Pa.  404.  In  that  case  a  ferry  company  was 
chartered  in  1885,  and  a  bridge  company  in  1888  over  Big  Bea^ 
ver  creek  in  Beaver  county.    The  ferry  company  sought  to 
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restrain  the  bridge  company  from  adopting  a  bridge  site  500 
feet  from  the  ferry,  on  the  ground  that  the  legislation  then  in 
force  prohibited  the  bridge  company  from  building  nearer  than 
3,000  feet.  There  was  evidence  the  ferry  company's  property 
would  become  practically  valueless  if  the  bridge  were  con- 
structed only  500  feet  from  it.  But  this  court  decided  that 
the  limitation  of  8,000  feet  had  been  repealed  by  subsequent 
legislation,  and  that  even  if  the  revenues  of  the  ferry  company 
were  actually  transferred  to  a  new  and  more  convenient  method 
of  travel,  that  was  no  reason  for  granting  an  injunction.  In 
the  course  of  the  opinion,  this  language  is  used :  ^^  All  its  rights 
(the  ferry  company's)  as  the  first  or  prior  occupant  of  its  ferry 
are  preserved  to  it  by  the  terms  of  the  act,  but  they  do  not 
include  any  monopoly  or  exclusive  right  within  8,000  feet  or 
any  other  prescribed  distance ;  and  the  claim  thus  failing,  there 
is  no  evidence  that  any  of  its  rights  have  been  infringed,  or 
that  the  loss  which  it  is  likely  to  suffer  is  other  than  the  inevit- 
able result  of  business  competition  and  improved  facilities  of 
public  travel."  These  remarks  are  clearly  applicable  to  the 
facts  of  that  case ;  the  bridge  was  500  feet  from  the  ferry ;  each 
could  operate  its  own  method  of  crossing  the  river  without 
interruption  from  the  other,  except  that  resulting  from  compe- 
tition, and  for  that  the  law  afforded  no  redress.  But,  if  the 
bridge  company  in  that  case,  as  here,  had  appropriated  one  of 
the  ferry  company's  landings  and  built  its  structure  across  the 
line  of  the  ferry  an  entirely  different  state  of  facts  would  have 
been  presented ;  the  question  then  would  have  been,  did  the 
physical  seizure  of  part  of  the  ferry  company's  property,  and 
the  physical  interruption  of  its  operations  destroy  its  earning 
power?  If  so,  what  was  the  value  of  the  earning  power  lost 
by  such  appropriation  of  its  property?  It  may  be,  and  it  prob- 
ably is,  correct  to  say  thjit  here,  after  this  bridge  was  built  and 
open  to  the  public  the  earning  power  of  the  ferry  company  was 
practically  at  an  end,  but  in  the  interval  between  the  commence- 
ment and  completion  of  the  bridge,  nearly  a  year,  the  evidence 
showed  the  ferry  had  a  capacity  to  earn  if  it  had  not  been  de- 
stroyed ;  it  was  therefore  entitled  to  a  computation  of  the  dam- 
ages it  had  sustained  to  this  extent  at  least ;  for  that  loss  was 
not  the  result  of  competition,  but  of  a  taking.  Starting  with 
the  master,  the  error  runs  through  all  the  decrees ;  the  facts 
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&re  assumed  correctly,  but  their  significance  is  overlooked  by 
a  mistake  as  to  what  was  decided  in  Ferry  Co.  v.  Bridge  Co. 
supra.  We  have  no  evidence  before  us  which  will  enable  us 
to  compute  the  damages ;  the  master  rejects  the  evidence  offered 
to  tliat  end,  or  disregards  it,  and  it  seems  to  have  gone  no  further 
than  the  court  of  common  pleas,  but  the  master  finds  only  nominal 
damages,  and  states  explicitly  his  reason  for  not  assessing  more ; 
the  reason  is  erroneous.  While  we  concur  in  all  his  findings 
and  conclusions  except  this  one,  as  to  it  we  reverse  the  decree, 
thereby  sustaining  appellant^s  5th,  6th,  7th,  8th  assignments 
of  error.  As  to  the  other  assignments  they  are  overruled,  and 
it  is  directed  the  case  be  referred  back  to  the  master  for  assess- 
ment of  damages  other  than  nominal,  on  the  evidence  before 
him,  or  after  taking  such  other  evidence  in  this  particular  as 
will  enable  him  to  make  a  satisfactory  computation  of  the  dam- 
ages as  indicated  in  this  opinion. 
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Julia  Ann  McGowan,  Appellant,  v.  Bailey,  Wilson  k 

Company. 

[Marked  to  be  repoi-ted.] 

Decedents*  estates  —  Intestate  laws — Widow — Tenants  in  common — AC" 
counts — Trespassers. 

Under  the  intestate  laws  there  is  no  hostility  in  the  estates  devolving 
upon  the  widow  and  children  of  an  intestate,  whi<ih  gives  the  right  of 
enjoyment  to  either  to  the  exclusion  of  the  other.  Unless  there  be  a  sever- 
ance of  the  inheritance  the  widow  cannot  treat  her  eotenants  or  their 
grantees  as  trespassers,  merely  because  they  have  actively  munaged  the 
common  esUite,  and  have  received  the  whole  of  the  rents  or  proceeds. 

I'etiants  in  common — Coal  mines^Accofinting — Act  of  April  25,  1850. 

An  intestate  died  leaving  to  sniTivo  him  a  widow  jind  children.  In- 
cluded in  his  estate  were  coal  lands  upon  which  mines  were  opened.  The 
grantees  of  the  children  went  into  possession  of  these  lands  and  mined 
them  without  any  objection  upon  the  part  of  the  widow.  After  nearly  all 
the  coal  was  mined  the  widow  filed  a  bill  in  equity  under  the  act  of 
Ap'iil  25,  1850,  P.  L.  573,  for  an  accounting.  Held,  that  the  widow  was 
not  entitled  to  compel  the  defendants  to  account  as  trespasser,  but  only  as 
eotenants. 

Mines  and  mining — Tenants  %n  commo7i — Accounting --Demand  for  ac* 
count — Coal  in  place — Measure  of  damages— Custom. 

Where  one  of  several  tenants  in  common  mines  coal  and  takes  the  pro- 
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ceeds  thereof*  he  Ib  liable  to  aooouut  to  his  cotenants  for  the  value  of  the 
coal  in  place. 

On  the  bill  in  equity  by  one  tenant  in  common  against  another  for  an 
account  of  coal  mined,  it  appeared  that  the  plaintiff  made  no  demand  for 
yeara  for  an  account,  or  for  her  share  of  the  coal.  The  evidence  tended 
to  show  that  the  slack  was  never  accounted  for  by  operators,  nor  payment 
exacted  for  it  by  owners  in  the  neighborhood  where  the  land  was  situated. 
Held,  that  in  view  of  the  fact  that  plaintiff  had  made  no  demand  for  an 
account  for  years,  it  was  a  fair  presumption  she  did  not  intend  to  exact 
more  than  was  paid  by  other  owners  of  coal  in  that  region. 

SlcUtUe  of  limitation — Tenants  in  common^Mines  and  mining— Interest, 
An  intestate  left  to  survive  him  a  widow  and  thiiteen  children.  Three 
of  the  children  bought  the  interests  of  the  others  in  the  land  and  conveyed 
the  coal  without  resei*vation  of  their  mother^s  life  estate,  and  the  deed  was 
put  on  record.  The  gi'antees  of  the  coal  mined  it  for  many  yeai-s  without 
the  mother  making  any  demand  for  an  account.  Held,  (1)  that  the  gran- 
tees of  the  coal  were  trustees  of  the  mother^s  shai*e  of  the  proceeds  of  the 
coal,  and  that  they  could  not  plead  the  statute  of  limitations  as  a  bar  to 
her  right  to  an  account ;  (2)  that  the  mother  was  entitled  to  interest  for 
the  time  that  the  grantees  retained  possession  of  the  proceeds  of  her  share 
of  the  coal. 

Argued  Nov.  4,  1896.  Appeal,  No.  105,  Oct  T.,  1896,  by 
plaintiff,  from  decree  of  C.  P.  No.  1,  Allegheny  Co.,  March  T., 
1893,  No.  93,  on  bill  in  equity.  Before  Sterebtt,  C.  J.,  Geeen, 
Williams,  Mitchell,  Dean  and  Fell,  JJ.    Affirmed. 

Bill  in  equity  for  an  account. 

The  material  portions  of  the  master's  report  appear  by  the 
opinion  of  the  Supreme  Court. 
Plaintiff  filed  the  following  exceptions  to  the  report. 

1.  In  not  finding  that  the  McGowan  farm,  including  about 
sixty-six  acres,  embraced  forty  and  one  fourth  acres  of  coal,  of 
which  defendants  have  practically  mined  all,  for  while  six  acres 
remain  unmined,  it  is  useless  to  any  one  but  defendants,  is  val- 
uable to  them,  can  be  removed  by  them,  and  was  left  in  place 
to  keep  open  a  way  for  then^  to  other  coal  in  which  plaintiff 
has  no  interest. 

2.  In  that  while  finding  the  lump  produced  to  be  one  hundred 
and  five  thousand  bushels  per  acre  it  omits  to  find  that  the 
quantity  mined  was  thirty-four  and  one  fourth  acres,  aggrega- 
ting a  total  lump  produced  of  three  million  five  liundred  and 
ninety-six  thousand  two  hundred  and  fifty  bushels,  of   tlie 
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average  value  of  4.88  c.  per  bushel,  and  a  slack  product  of  forty- 
five  thousand  bushels  per  acre,  aggregating  a'  total  of  one  mil- 
lion five  hundred  and  forty-one  thousand  two  hundred  and  fifty 
bushels,  of  an  average  value  of  1.44  c.  per  bushel. 

3.  In  not  finding  that  defendants,  under  protest,  account  for 
three  million  bushels  of  lump  coal  and  admit  they  sold  it  for 
9^129,442.50.  That  they  claimed  credit  as  against  that  sum  for 
$134,492.25  as  the  cost  of  placing  the  coal  at  the  tipple.  That 
Uiey  admit  that  the  latter  sum  includes  also  the  cost  of  getting 
to  the  tipple  all  the  slack,  and  that  the  profit  of  mining  accord- 
ing to  that  method  of  bookkeeping  is  derived  chiefly  from  the 
slack.  But  they  luive  persistently  refused  to  account  for  the 
proceeds  of  said  slack. 

4.  In  not  finding  defendants  admit  sale  of  lump 
only  of  30  acres  at  100,000  bushels  per  acre  at 

4.31475  c $129,442.50 

Tiiat  there  should  be  added  the  lump  of  4}  acres 

at  same  price 18,337.68 

Also  5,000  bushels  of  lump  per  acre  for  341  acres, 

equal  to  171,250  bushels,  at  same  price  .  .  7,389.00 
Also  bank  leave  for  6  acres  unmined  at  105,000 

bushels  per  aci-e  at  50c.  per  100  bushels       .  3,150.00 

Also  45,000  bushels  slack  per  acre  for  34 J  acres, 

equal  to  1,541,250  bushels,  at  1.44  c.  per  bushel     22,194.00 

Total.         .         ; $180,513.18 

Contra. 

Defendants  claim  credit  without  fur- 
nishing items,  as  follows,  viz. : 

Placing  whole  product,  lump  and  slack, 

at  tipple $134,492,25 

Taxes  paid  (no  items)  .        .  685.20 

Trestle,  etc.,  (no  items)  .        .        .        2,560.63 

For  $10,900,  paid  for  their  title, 
and  $1,117.19  diunages  recovered 
against  them  for  injury  to  surface, 
both  inadmissible  on  any  Uieory  $137,738.08 

Leaving  a  balance  in  defendants'  hands,  if 

Uiey  are  allowed  to  recoup,  of.         .        •         $  42,775.10 
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6.  In  finding  forty  cents  per  one  hundred  bushels  as  tl>e 
leasing  value  of  said  coal — the  average  of  plaintiiff's  testimony 
is  fifty  cents  per  one  hundred  bushels,  defendants  adduced  no 
evidence  on  that  point.  The  value  of  coal  depends  less  on  the 
improvements  than  the  value  of  the  improvements  on  the  coal. 

7.  In  finding  the  average  of  the  McGgwan  coal  per  acre  to 
be  #300,  from  1884  to  1894.  The  average  of  plaintiff's  testi- 
mony was  $825  per  acre,  with  cash  payment  and  annual  instal- 
ments, all  secured,  to  be  paid  before  the  coal  was  taken  out. 
Defendants'  testimony  as  to  the  value  was  irrelevant  as  relating 
to  coal  remote  from  the  McGowan  coal. 

8.  In  not  finding  that  defendants  have  deforced  plaintiff  of 
her  dower  by  detention  of  her  share  of  the  proceeds  of  said 
coal,  claiming  exclusive  perception  and  ownership  thereof, 
denying  her  right,  and  pleading  adverse  possession  perfected 
by  the  statute.  Deforcement  is  simply  the  withholding  of  the 
dower  by  the  heir  or  alienee. 

9.  In  not  finding  that  on  the  theory  that  plaintiff  is  not 
dowress,  but  is  tenant  in  common,  the  facts  mentioned  in  the 
preceding  paragraph  constitute  an  ouster  or  disseizin  and  tres- 
pass. 

10.  In  not  finding  that  the  statute  of  Merton  itpplies  to  give 
plaintiff  damages  for  the  deforcement,  and  the  statute  of  Glou- 
cester to  give  her  costs.  The  statute  of  Merton  extends  to 
proceedings  in  equity. 

11.  In  not  findmg  that  defendants,  as  alienees  of  the  heirs, 
are  not  entitled  to  recoup  the  cost  of  any  improvements  made 
by  them  before  assignment  of  plaintiff's  dower.  Everything 
added  by  the  money,  labor  or  skill  of  defendants  is  an  improve- 
ment within  the  meaning  of  the  discussion. 

12.  In  not  finding  that  plaintiff  is  tenant  in  dower,  and  as 
such  not  tenant  in  common  with  defendants  as  remaindennen ; 
and  even  if  she  were  cotenant  with  them  they  would  be  entitled 
to  credit  for  expenses  incurred  on  the  common  property  only 
while  acting  in  amity  and  good  faith  and  within  their  legal 
right;  such  credit  is  never  due  to  a  trespasser*  Said  defend- 
ants having  denied  plaintiff's  right  and  detained  her  share  after 
demand  by  suit,  pleading  adverse  possession  perfected  by  the 
statute,  are  self-declared  and  self  convicted  trespassers. 

13.  In  not  finding  that  whether  plaintiff  is  regarded  as  dow< 
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ress  as  in  Paul's  Exr.  v.  Paul,  86  Pa.  282,  or  under  the  act  of 
April  25,  1850,  as  tenant  in  common,  defendants  are  regarded 
as  her  bailiffs,  or  trustees,  bound  to  account  in  good  faith  and 
pay  over  her  share,  and  liable  in  damages  or  interest  for  any- 
unjust  detention  of  the  same. 

14.  In  not  finding  that  even  were  defendants  tenants  in 
common  with  plaintiff,  as  they  could  not  lease  plaintiff's  share 
to  strangers  without  her  consent,  so  they  could  not  lease  it  to 
themselves;  nor  could  any  other  lease  to  them  without  her 
express  authority.  And  that  her  consent  will  not  be  implied 
for  the  benefit  of  avowed  trespassers. 

14}.  In  finding  that  bank  leave  or  the  leasing  value  is  the 
basis  on  which  defendants  should  be  held  to  account  for  the 
reasons  mentioned  in  the  preceding  exception. 

15.  In  that  the  basis  of  the  account  recommended  by  the 
report  is  founded  on  a  theory  which  disregards  the  law  of  dower, 
and  the  established  facts  of  the  case,  viz :  the  marriage,  the 
seizin  and  death  of  the  husband,  the  deforcement  or  disseizin  of 
the  widow  and  denial  of  her  rights,  the  exclusive  perception  of 
the  profits  and  refusal  to  allow  her  to  participate,  the  plea  of 
adverse  possession  perfected  by  the  statute,  and  that  as  a  matter 
of  fact  and  law  that  plea  is  grounded  in  trespass. 

16.  In  the  rejection  of  the  basis  of  account  claimed  by  plain- 
tiff, viz :  the  value  at  the  tipple  of  all  the  products  of  the  mine, 
both  lump  and  slack,  the  latter  including  nut  and  dust,  without 
deduction  of  the  cost  of  placing  them  there. 

17.  If  right  in  rejecting  plaintiff's  basis  of  account,  the  report 
errs  in  rejecting  defendants'  basis  of  account,  viz :  value  at  the 
tipple,  less  the  cost  of  placing  there.  .  .  . 

18.  The  report  further  errs  in  finding  that  the  act  of  April  25, 
1850,  P.  L.  673,  relating  to  accounts  between  tenants  in  com- 
mon of  mines,  applies  to  this  case.  .  .  . 

19.  The  report  further  errs  in  not  finding  that  defendants 
having  charged  against  the  sum  accounted  for  as  the  proceeds 
of  the  lump  coal  the  cost  of  getting  the  slack  to  the  tipple,  were 
bound  to  account  for  the  proceeds  of  the  slack  to  entitle  them- 
selves to  the  credit  claimed  of  $134,492.25. 

20.  The  report  further  errs  in  denying  that  plaintiff  has 
dower,  and  that  her  interest  in  the  estate  of  her  deceased  hus- 
band is  properly  called  dower. 

The  court  overruled  the  exceptions  and  confirmed  the  report 
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Error  assigned  was  in  confirming  report. 

J.  S.  Ferguson  and  Joseph  Forsythe^  with  them  E.  G.  Fergu* 
«a»,  for  appellant. — Where  defendants  are  deforcers  or  dis- 
seizors, makes  practically  no  difference  in  results,  as  neither  of 
them  is  entitled  to  credit  for  improvements,  although  they  do 
increase  the  issues  or  profits  of  the  property.  As  to  defacers 
or  disseizors  we  cite :  Thompson  v.  Morrow,  5  S.  &  R.  289 ; 
Powell  V.  Monson  &  Brimfield  Mfg.  Co.,  3  Mason,  347 ;  Coke 
on  Littieton,  32.  As  to  trespassers  we  cite :  Foster  v.  Weaver, 
118  Pa.  42 ;  Wooden-ware  Co.  v.  U.  S.,  106  U.  S.  432.  No 
one  can  charge  the  estate  of  another  witliout  authority :  Gregg 
v.  Patterson,  9  W.  &  S.  209 ;  Putnam  v.  Tyler,  117  Pa.  586 ; 
Price  v.  Hobbs,  47  Md.  359 ;  Ralston  v.  Ralston,  3  Greene,  533 ; 
Rohn  V.  Odenwelder,  162  Pa.  346 ;  Heller's  App.,  116  Pa.  534  ; 
Gaskins  v.  Gaskins,  17  S.  &  R.  390 ;  Smjrser  v.  Smyser,  3  W. 
&S.437. 

Though  a  widow's  statutory  interest  in  the  lands  of  her  hus- 
band under  the  act  of  1833  comes  not  within  the  definition  of 
common  law  dower,  it  is  nevertheless  an  estate  of  freehold : 
Watterson's  App.,  95  Pa.  312 ;  Hinnershits  v.  Benihard,  13  Pa. 
517  ;  Diefenderfer  v.  Eshleman,  113  Pa.  308  ;  Evans  v.  Evans, 
29  Pa.  277. 

If  plaintiff  had  dower  defendants  are  guilty  of  deforcement 
of  dow^r,  which  is  simply  the  withholding  of  the  dower  by  the 
heir  or  alienee :  Hopper  v.  Hopper,  1  Zab.  (N.  J.)  543 ;  Seaton 
V.  Jamison,  7  Watts,  535 ;  Paul's  Exr.  v.  Paul,  36  Pa.  270 ; 
2  Scrib.  on  Dow.,  731 ;  Gibson  v.  Winslow,  46  Pa.  380 ;  Cole- 
man's App.,  62  Pa.  252 ;  Foster  v.  Weaver,  118  Pa.  42 ;  Ful- 
mer's  App.,  128  Pa.  24. 

Deforcement  is  the  withholding  of  the  right.  It  cannot  be 
doubted  that  plaintiff's  right  has  been  withheld  :  Irvine  v.  Han- 
lin,  10  S.  &  R.  221 ;  Bush  v.  Gamble,  127  Pa.  43 ;  Bennet  v. 
Bullock,  35  Pa.  364 ;  Critchfield  v.  Humbert,  39  Pa.  427 ;  Fil- 
bert  V.  Hoff,  42  Pa.  97  ;  Lane  v.  Harrold,  72  Pa.  267. 

The  widow  of  a  tenant  in  severalty  is  not  a  tenant  in  com- 
mon with  the  heirs  :  17  Am.  &  Eng.  Ency.  of  Law,  701 ;  Irwin 
V.  Covode,  24  Pa.  167 ;  Bradfords  v.  Kents,  43  Pa.  474. 

All  the  cases  relating  to  the  measure  of  compensation  for 
minerals  or  timber  taken  insist  on  good  faith  as  the  condition 
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of  the  lower  .measure  (mere  value  in  place) :  Forsyth,  v.  Wells, 
41  Pa.  291 ;  Herdic  v.  Young,  55  Pa.  176  ;  Sedgwick  on  Dam., 
1852;  Ege  v.  KiUe,  84  Pa.  333. 

A  purchaser  of  real  estate  is  bound  to  take  notice  of  all  the 
recitals  in  the  chain  of  title  through  which  his  own  title  is 
derived:  Gibson  v.  Winslow,  46  Pa.  380;  Aultman's  App., 
98  Pa.  505. 

J.  McF.  Carpenter^  for  appellees. — The  conveyance  created  a 
separate  estate  in  the  coal:  Weimer's  Law  of  Mining  in  Penn- 
sylvania, 160.  The  sale  by  the  children  with  the  knowledge  of 
the  mother  was  an  unequivocal  claim  of  ownership :  Culler  v. 
Motzer,  13  S.  &  R.  355. 

Had  this  coal  been  sold  by  John  McGowan,  Sr.,  without  his 
wife  joining  in  the  deed,  she  would  have  had  twenty-one  years 
after  his  death  in  which  to  bring  suit :  Care  v.  Keller,  77  Pa. 
487;  Winters  v.  DeTurk,  133  Pa.  359;  Landis  v.  Tomey, 
4  Penny.  151. 

The  statute  begins  to  run  when  the  right  of  action  accrues. 
It  would  not  be  just  or  equitable  to  allow  plaintiff  to  recover 
after  halving,  slept  on  her  rights  for  more  than  twenty-five  years, 
during  which  innocent  parties  expended  large  sums  of  money, 
incurred  great  risks  and  sustained  heavy  loss,  and  compel  pay- 
ment, not  of  a  share  of  the  profits,  but  of  one  third  of  the  esti- 
mated value  of  the  privilege  of  mining :  1  McCord's  Legal  & 
Equitable  Rights  of  Married  Women,  2d  ed.  sec.  546 ;  Hall  v. 
Viindegrift,  3  Binn.  384 ;  Watterson's  App.,  95  Pa.  312  ;  Arm- 
strong V.  Caldwell,  53  Pa.  284 ;  Troxell  v.  The  Lehigh  Crane 
Iron  Co.,  42  Pa.  513  ;  Barksdale  v.  Garrett,  64  Ala.  277  ;  Tuttle 
V.  Willson,  10  Oliio,  24;  Steiger  v.  Hillen,  5  G.  &  J.  121 ;  Chew 
V.  Bank,  9  GiU,  361 ;  Ralls  v.  Hughes,  1  Dana,  407 ;  Willis  v. 
Bucher,  2  Binn.  455 ;  Urket  v.  Coryell,  5  W.  &  S.  60 ;  Mc Ateer 
V.  McMuUen,  2  Pa.  32 ;  Knouff  v.  Thompson,  16  Pa.  357 ;  Kerr 
V.  Kitchen,  17  Pa.  438;  BeUas  v.  Lloyd,  2  Watts,  401;  Hot- 
tenstein  v.  Lerch,  104  Pa.  454 ;  Jacques  v.  Weeks,  7  Watts, 
261 ;  Maul  v.  Rider,  59  Pa.  167  ;  Meehan  v.  Williams,  48  Pa. 
238 ;  Row»  v.  Ream,  105  Pa.  543 ;  Leach  v.  Ansbacher,  55  Pa. 
85  ;  McCray  v.  Clark,  82  Pa.  461 ;  Garrard  v.  Pgh.  &  Ca  R.  R., 
29  Pa.  154. 

One  party  is  not  estopped  even  by  declarations  by  which  tlic 
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other  party  was  not  misled  and  upon  which  he  did  not  rely : 
McKnight  v.  Bell,  135  Pa.  858  ;  Heller's  App.,  116  Pa.  534  ; 
Herman  on  Estoppel,  431 ;  Wright's  App.,  99  Pa.  432  ;  Eldred 
V.  Hazlett,  83  Pa.  807 ;  Ormsby  v.  Ihmsen,  84  Pa.  462 ; 
Water's  App.,  85  Pa.  523 ;  Washabaugh  v.  Entriken,  36  Pa. 
513 ;  'Ream  v.  Hamish,  45  Pa.  376 ;  Sunderlin  v.  Struthers, 
47  Pa.  411 ;  McKerrahan  v.  Crawford,  59  Pa.  890 ;  Reel  v. 
Elder,  62  Pa.  308 ;  Rhodes  v.  Childs,  64  Pa.  18 ;  Musser  v. 
Oliver,  21  Pa.  362 ;  Ayres  v.  Wattson,  57  Pa.  360 ;  Sensinger 
V.  Boyer,  153  Pa.  632. 

Opiniok  by  Mr.  Justice  Dean,  January  4, 1897 : 
On  August  12,  1863,  John  McGowan,  of  Mififlin  township, 
Allegheny  county,  died  intestate,  leaving  a  widow,  this  plain- 
tiff, and  thirteen  children.  At  his  death  he  was  the  owner  of, 
and  resided  with  his  family  on,  a  farm  of  about  sixty-six  acres, 
more  than  half  of  which  was  underlaid  with  coal.  After  his 
death  the  widow  continued  to  live  on  the  farm  down  to  the 
commencement  of  this  suit ;  the^  other  children  conveyed  their 
interests  to  their  three  brothers,  James,  John  and  William,  who 
by  deed  of  August  3, 1868,  with  clause  of  general  warranty, 
conveyed  by  metes  and  bounds  all  the  coal  under  forty  acres  to 
John  O'Neil,  and  his  title  became  vested  in  these  defendants  by 
deed  October  26, 1880.  At  the  date  of  John  McGowan's  death, 
there  were  two  opened  coal  banks  on  the  farm.  In  July,  1884, 
these  defendants  entered,  put  up  valuable  improvements,  com- 
menced mining  and  removing  the  coal  and  continued  their  opera- 
tions down  to  the  commencement  of  this  suit.  On  October  20, 
1893,  the  widow  filed  her  bill  against  defendants,  averring  she 
was  entitled  to  her  statutory  dower  of  one  third  of  the  rents 
and  profits  of  the  coal,  and  praying  an  account.  Defendants  by 
answer  denied  her  right  of  dower  in  the  coal,  and  averred  she 
had  received  her  dower  tind  support  from  the  surface  of  the 
farm ;  further,  that  she  knew  of  the  conveyance  by  her  sons 
and  of  defendants'  mining  operations,  yet  prior  to  the  suit,  had 
made  no  demand  for  dower,  nor  had  she  offered  to  contribute 
any  part  of  the  expenses  of  mining ;  they  further  set  up  the 
plea  of  the  statute  of  limitations.  There  were  several  pleas  par- 
taking of  the  nature  of  demurrers,  such  as  want  of  jurisdiction, 
nonjoinder  of  children  of  John  McGowan,  and  nonjoinder  of 
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warrantors  of  title,  which  were  properly  overruled,  and  James  F. 
Robb  was  appointed  master  to  first  determine  from  the  facts  and 
law  whether  plaintiff  was  entitled  to  an  account.  He  reported, 
she  was,  and  a  decree  to  that  effect  was  made  by  the  court 
lielow.  Mr.  Robb  becoming  ill,  John  D.  Shafer,  Esq.,  was 
appointed  in  his  stead,  and  he  proceeded  with  the  hearing,  and 
stated  an  account,  showing  a  balance  due  plaintiff  of  f4,900 
with  interest  from  date  bill  was  filed.  Both  parties  filed  excep* 
tions  which  were  overruled  by  the  court  and  the  report  con- 
firmed, and  from  that  decree  we  have  this  appeal  by  plaintiff. 

All  of  appellants'  assignments  of  error  bear  upon  two  points, 
viz.,  the  master^s  findings  of  fact  as  to  quantity  of  coal  mined, 
and  his  conclusion  as  to  the  basis  of  computation;  both,  it  is 
argued,  are  not  walTanted  by  the  evidcmce  or  the  law.  The 
master's  finding  of  quantity  mined  was  as  follows :  Area  mined, 
35  acres ;  quantity  per  aci'e,  105,000  bushels ;  number  of  bushels 
lump  coal  mined  3,675,000;  slack  coal  mined  40,000  bushels 
per  .acre ;  total  slack,  1,400,000  bushels.  The  defendants  having 
other  banks  on  adjoining  land  from  which  they  were  mining 
coal,  it  was  impossible  for  the  master  to  ascertain  the  exact 
output  from  this  land  by  inspection  of  shipping  or  sales  books ; 
but  the  cubic  feet  mined,  shows  with  proximate  accuracy  the 
quantity,  and  that  method  was  adopted.  The  plaintiff  claimed 
she  was  a  tenant  in  dower,  and  was  deforced  of  her  dower  by 
defendants,  therefore  they  must  account  as  trespassers. 

It  is  not  worth  while  to  discuss  the  precise  nature  of  tlie 
widow's  interest  in  this  farm  of  which  her  husband  died  seized, 
and  of  which  there  had  been  neither  appraisement  nor  partition, 
and  give  to  it  a  name  capable  of  a  strict  legal  definition.  The 
act  of  assembly  of  1833  declares :  "Where  such  intestate  shall 
leave  a  widow  and  issue,  the  widow  shall  be  entitled  to  one 
third  part  of  the  real  estate  for  the  term  of  her  life."  While  it 
remains  in  this  situation,  no  matter  what  the  estate  may  be 
called  after  appraisement  or  partition,  it  is  a  freehold  estate  in 
the  land,  and  this  she  enjoys  in  common  with  the  children  of 
her  husband,  whose  interest  is  the  remaining  two  thirds.  There 
is  no  hostility  in  the  estates  which  gives  the  right  of  enjoyment 
to  either  to  the  exclusion  of  the  other.  The  land  descending 
from  a  common  source,  the  intestate  husband  and  father,  the 
statute  declares  the  quantum  of  the  estate,  and  plainly  intends 
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it  shall  be  enjoyed  according  to  their  respective  interests ;  and 
unless  there  be  actual  deforcement,  the  turning  out  or  exclu- 
sion of  her  who  is  in  lawful  possession,  all  she  is  entitled  to  is 
an  account  from  the  children.  Unless  there  be  a  severance  of 
the  inheritance,  she  cannot  treat  her  cotenants  as  trespassers, 
merely  because  they  have  actively  managed  the  common  estate, 
and  have  received  the  whole  of  the  rents  or  proceeds.  These 
defendants  being  the  grantees  of  the  children,  took  precisely 
their  place  as  cotenants  with  the  mother.  And  the  evidence 
shows  clearly  all  parties  so  understood  it  The  mining  pixv 
ceeded  without  a  word  of  objection  on  her  part  until  nearly  all 
the  coal  was  mined  out.  She  did  not  then  proceed  against  them 
as  trespassers,  but  filed  this  bill  for  an  account  of  her  statutory 
thirds  of  the  rents,  issues  and  profits  of  which  her  cotenants  had 
received  the  whole.  The  bill,  evidently,  from  the  averments 
and  prayer,  was  framed  under  the  act  of  April  25, 1850,  which 
provides  "that  in  all  cases  in  which  any  coal  or  iron  ore,  mines 
or  minerals  have  been  or  shall  be  held  by  two  or  more  persons 
as  tenants  in  common,  and  coal,  iron  ore,  or  other  mineral  hi\s 
been  or  shall  be  taken  from  the  same  by  any  one  or  more  of  said 
tenants  respectively,  it  shall  be  lawful  for  any  one  of  said  ten- 
ants in  common  to  apply  by  bill  or  petition  in  equity  to  the 
court  of  common  pleas  of  tiie  county  in  which  the  lands  lie, 
praying  that  an  account  may  be  decreed  and  taken  of  all  coal, 
iron  ore,  or  other  mineral  taken  by  said  tenants  respectively ; 
and  said  court  shall  thereupon  proceed  upon  such  bill  or  peti- 
tion agreeably  to  the  course  of  a  court  of  Chancery^  and  shall 
have  full  power  to  make  all  orders  ....  that  may  appertain 
to  justice  and  equity  in  the  premises ;  and  may  cause  to  be 
ascertained  the  quantity  and  value  of  the  coal,  iron  ore  or  other 
mineral  so  taken  respectively  by  the  respective  parties,  and  the 
sum  that  may  be  justly  and  equitably  due  by,  from  and  to  them 
respectively,  according  to  the  respective  portions  and  interests 
to  which  they  may  be  respectively  entitled  in  the  lands." 

Here,  both  parties  had  an  interest  in  the  land ;  the  defend- 
ants being  one  of  the  tenants  in  common,  and  as  is  said  by 
Sharswood,  J.,  in  Coleman's  Appeal,  62  Pa.  252 :  "  A  tenant 
in  common  exercises  his  undoubted  right  to  take  the  common 
property,  and  he  has  no  other  means  of  obtaining  his  own  just 
share  than  by  taking  at  the  same  time  the  shares  of  his  com- 


Digitized  by  VjOOQ IC 


480        McGOWAN,  AppeUant,  v.  BAILEY,  ETC.,  CO. 

Opinion  of  the  Couit.  [179  Pa. 

panions.  The  value  of  the  ore  in  place  is  therefore  the  only  just 
iKisis  of  account/'  But  as  in  the  case  before  him,  no  evidence 
had  been  given  as  to  the  value  of  the  ore  in  place,  the  finding 
of  the  master  that  the  value  of  the  ore  at  the  mine's  mouth, 
after  deducting  the  expenses  of  putting  it  there,  was  adopted  as 
an  equitable  basis  on  \yhich  to  state  the  account. 

The  master  in  this  case  determined  that  plaintiff  was  entitled 
to  one  third  the  value  of  the  coal  in  place,  and  in  this  conclu- 
sion we  concur.  He  further  found  that  value  was  40  cents  per 
liundred  bushels.  The  evidence  before  him  justified  the  find- 
ing. He  adopted  as  the  quantity  mined,  the  number  of  bushels 
of  lump  coal,  making  no  allowance  for  slack  coal.  He  bases 
this  finding  on  the  evidence  that  what  is  universally  under- 
stood in  that  coal  region  or  neighborhood  by  bank  leave  or  coal 
leave,  is  lump  coal  only,  the  slack  being  worth  but  little,  is 
never  accounted  for  by  the  operator,  nor  payment  exacted  for 
it  by  the  owner;  that  it  is  considered  a  by-product,  and  goes 
with  the  lump  coal  sold.  While  we  do  not  adopt  this  conclu- 
sion as  a  rule  applicable  to  all  cases  of  account  between  coten- 
ants  of  coal  mines,  we  think  no  injustice  was  done  by  invoking 
it  in  this  case.  For  years,  plaintiff  asked  no  account,  nor  made 
demand  for  her  share;  it  is  a  fair  presumption  she  did  not 
intend  to  exact  more  than  was  paid  by  other  owners  of  coal  in 
that  region ;  if  she  intended  to  make  an  unusual  demand,  she 
should  have  asserted  it  sooner. 

As  to  defendants'  plea  of  the  statute  of  limitations,  it  cannot 
prevail.  True,  the  three  sons  conveyed  to  O'Neil  the  predeces- 
sors of  defendants  in  title  the  coal  without  reservation  of  their 
mother's  estate,  in  1868,  and  the  deed  was  put  of  record ;  but 
that  was  no  assertion  of  a  right  hostile  to  her  of  which  she  was 
bound  to  take  notice.  As  long  as  her  possession  was  undis- 
turbed, the  paper  title,  even  of  record,  did  not  impair  her  right, 
while  the  same  possession,  being  in  the  direct  line  of  their  title, 
was  notice  to  defendants,  that  as  to  her  third,  her  claim  was 
unequivocal  and  unabated.  It  was  not  until  July,  1884,  that 
defendants  entered  upon  the  land  and  commenced  mining  the 
coal.  Being  in  the  undisturbed  possession,  no  right  of  action 
could  accrue  until  her  cotenants'  liability  to  account  for  her 
share  of  the  coal  began ;  by  reason  of  their  relation  in  estate  to 
her  they  had  a  right  to  mine  and  receive  the  money  for  all  the 
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coal,  including  her  third ;  this  was  therefore  not  an  act  hostile 
to,  or  in  denial  of  her  right.  As  to  her  third,  they  were  merely 
trustees  for  her,  and  long  before  lapse  of  time  raised  a  presump- 
tion of  payment,  she  made  a  legal  demand  for  an  accounting. 
It  has  been  held  over  and  over  again,  since  Dillebaugh's  Estate, 
4  W.  177,  that  the  "statute  of  limitations  in  such  case  is  out 
of  the  question."  That  the  heir  is  a  trustee  as  to  her  thirds ; 
that  an  alienee  of  the  land  is  in  no  better  situation  than  the 
heir,  and  that  even  the  taking  of  a  recognizance  or  other  secur- 
ity on  the  land  in  proceedings  in  partition  to  protect  her  inter- 
est, is  merely  a  collateral  security  for  her  statutory  estate.  We 
are  of  the  opinion  the  master's  conclusion  that  plaintiflf  was 
entitled  to  one  third  of  40  cents  on  eveiy  hundred  bushels  of 
lump  coal  removed,  or  $4,900  was  correct,  but  we  do  not  concur 
in  his  finding  that  she  was  entitled  to  interest  only  from  the 
commencement  of  the  suit  or  filing  of  the  bill.  The  master 
gives  no  reason  except  that  she  made  no  demand,  for  striking 
oft  the  interest  which  is  always  computed  on  the  balance  due 
on  an  accounting,  from  the  date  it  ought  to  have  been  paid. 
She  was  no  more  bound  to  demand,  than  they  were  to  tender 
payment.  They  received  the  money  of  the  common  property, 
and  as  to  the  third  of  the  value  of  the  coal  in  place,  were  her 
bailiffs.  The  mean  time  found  by  the  master,  during  which 
defendants  had  plaintiff's  money,  was  from  July  1,  1890 ;  this 
was  an  unjust  detention,  nearly  three  years  longer  than  the 
master  allowed,  and  from  that  date  they  should  pay  interest. 
Therefore  the  decree  is  aflBrmed  with  the  modification  that 
interest  on  the  $4,900  amount  due,  shall  be  paid  from  July  1, 
1890,  to  date  of  this  decree. 


Julia  Ann  McGowan  v.  Bailey,  Wilson  &  Co.,  Appellants. 

Argued  Nov.  4,  1896.  Appeal,  No.  106,  Oct.  Term,  1896, 
by  defendants,  from  decree  of  C.  P.  No.  1,  Allegheny  Co., 
March  Term,  1893,  No.  93,  on  bill  in  equity.  Before  Ster* 
RETT,  C.  J.,  Green,  Williams,  Mitchell,  Dean  and  Fell,  J  J. 
Affirmed.  < 
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Opinion  by  Mr.  Justice  Dean,  January  4, 1897 : 
This  is  an  appeal  by  defendants  from  same  decree  as  that 
appealed  from  by  plaintiffs  in  No.  151,  October  term,  1893,  ante, 
p.  470,  and  in  which  opinion  is  handed  down  this  day.  In  that 
opinion  we  have  passed  on  all  the  questions  raised  by  the  assign- 
ments of  error  demanding  notice  in  this  case.  The  appeal  is 
dismissed. 
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Nora  Dillon  v.  Allegheny  County  Light  Company,  Ap- 
e  28  so  614  pellant. 

Negligence— Electric  Light  Co. ^Uninsulated  telepho7ie  wire. 

In  an  action  ag^ainst  an  electric  liglit  company  to  recover  damages  fur 
the  deatli  of  plaintiff^s  liusband,  a  verdict  and  judgment  for  plaintiff  will 
be  sustained  where  the  evidence  shows  that  the  defendant  left  a  broken, 
uninsulated  telephone  wire  in  such  a  position  as  to  endanger  the  lives  of 
persons  using  the  street ;  and  that  plaintiff's  husband,  on  a  rainy  night,  in 
the  proper  discharge  of  his  duty  as  a  police  officer,  while  attempting  to 
remove  the  dangerous  nuisance  with  his  mace,  was  brought  in  contact 
with  the  charged  wire,  and  thus  lost  his  life. 

Argued  Nov.  4,  1896.  Appeal,  No.  150,  Oct.  Term,  189C,  by 
defendant,  from  judgment  of  C.  P.  No.  3,  Allegheny  Co., 
Feb.  Term,  1895,  No.  17,  on  verdict  for  plaintiff.  Before 
Stebbett,  C.  J.,  Gbeen,  Williams,  Mitchell,  Dean  and 
Fell,  JJ.     Affirmed. 

Trespass  for  death  of  plaintiff's  husband.  Before  Mo- 
Clung,  J. 

At  the  trial  it  appeared  that  on  September  20, 1894,  a  police- 
man, Peter  Dillon,  plaintiff's  husband,  was  killed  at  the  comer 
of  Ohio  and  East  streets  in  the  city  of  Allegheny,  by  coming 
in  contact  with  a  broken  uninsulated  telephone  wii*e.  The  evi- 
dence for  plaintiff  tended  to  show  that  the  defendant  company 
suffered  the  uninsulated  wire  to  remain  on  its  poles  for  many 
years,  and  that  on  the  day  of  the  accident  the  wire  broke  and 
fell  over  a  heavily  charged  wire.  The  deceased,  in  the  discharge 
oi  his  duty,  and  while  attempting  to  remove  the  wire,  was  killed. 
The  plaintiff's  theory  was  that  the  deceased  while  attempting  to 
remove  the  wire  with  due  care  with  his  mace  came  in  contact 
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with  it  with  his  body,  and  convulsively  grasped  the  wire  as  he 
felL  He  was  found  after  his  death  grasping  the  wire*  in  one  of 
his  hands. 

Defendant's  points  and  answers  thereto  were  as  follows : 

1.  There  is  not  sufficient  proof  that  the  injuries  sustained  by 
Peter  Dillon  were  caused  by  the  negligence  of  the  defendant, 
the  Allegheny  County  Light  Company,  and  the  verdict  must 
be  for  the  defendant.    Answer :  Refused.  [1] 

2.  Under  the  uncontradicted  facts  it  appears  that  Peter 
Dillon  was  guilty  of  negligence,  which  contributed  to  the  injur- 
ies complained  of  in  this  action,  and  the  plaintiff  cannot  recover. 
Answer:  Refused.  [2] 

3.  Under  all  the  evidence  plaintiff  cannot  recover,  and  the 
verdict  must  be  for  the  defendant.     Answer :  Refused.  [3] 

Verdict  for  plaintiff  for  <i6,000.     Defendant  appealed. 

The  court  overruled  a  motion  for  a  new  trial  in  the  following 
opinion. 

The  jury  have  found  upon  sufficient  evidence  that  the  de- 
fendant permitted  a  dead  and  useless  wire  to  remain  upon 
its  poles,  on  a  street  crowded  with  charged  wires,  many  of 
them  havijig  such  current  passing  through  them  that  the  slight- 
est touch  meant  death.  It  knew,  as  its  own  witnesses  testify, 
that  any  wire  upon  these  poles  was  liable  to  break  and  carry 
the  deadly  current  to  the  ground  by  falling  across  a  live  wire, 
especially  if  the  wire  was  a  naked  one,  as  this  wire  admittedly 
was.  This  dead,  useless  and  uninsulated  wire  did  break,  fell 
across  a  charged  wire,  carried  down  the  current,  and  the  death 
of  the  plaintiff's  husband  was  the  result  We  certainly  cannot 
disturb  the  verdict  because  of  the  finding  of  the  jury  on  the 
question  of  defendant's  negligence. 

The  only  question  which  we  are  called  upon  to  consider  is 
that  of  the  alleged  contributory  negligence  of  the  man  who  was 
killed. 

He  knew  that  the  wire  was  conducting  a  dangerous  current 
of  electricity.  If  he  had  no  duty  imposed  upon  him  with  respect 
to  it,  he  had  sufficient  notice  to  make  it  negligence  for  him  to 
interfere  with  it. 

He  was,  however,  a  policeman  on  duty  at  the  time  and  upon 
the  street  on  which  the  wire  fell.    It  hung  from  a  pole,  the  end 
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resting  on  the  ground  near  the  foot  crossing,  and  at  intervals 
emitting  sparks.  It  was  a  rainy  night,  and  any  contact  with 
the  wire  meant  injury — even  the  touch  of  the  frame  of  an  um- 
brella of  one  passing,  to  the  wire  would,  doubtless,  have  caused 
the  instant  death  of  him  who  carried  it.  Will  the  law  say  to 
the  policeman  on  duty  under  such  circumstances  that  his  sole 
or  primary  duty  is  to  look  out  for  his  own  safety?  If  it  will 
not,  then  this  question  was  one  for  the  jury.  It  was  told  that 
if  he  voluntarily  took  the  wire  in  his  hand  there  could  be  no 
recovery.  The  testimony  showed  that  he  undertook  to  remove 
it  with  his  mace,  a  method  which,  under  ordinary  circumstances, 
would  have  been  perfectly  safe.  In  some  unexplained  way  he 
came  into  more  dangerous  contact  with  the  wire. 

Test  the  case  by  changing  the  position  of  the  parties.  Sup- 
pose, in  pushing  aside  this  wire  with  his  mace,  Dillon  had 
brought  it  in  contact  with  and  thus  injured  some  one  who  was 
passing  by,  and  had  been  sued,  would  any  court  have  the  hardi- 
hood to  say,  under  the  circumstances,  as  matter  of  law,  that  he 
was  guilty  of  negligence  ?  Doubtless,  by  standing  on  the  sewer 
drop,  especially  on  this  wet  night,  he  increased  his  danger. 
But  a  negligent  company  cannot,  for  the  purpose  of  escaping 
liability  for  its  acts,  set  up  a  duty  on  the  part  of  policemen  to 
be  expert  electricians,  and  we  must,  in  discussing  this  question, 
assume  the  negligence  of  defendant  company. 

Look  at  the  matter  as  we  will,  we  must  either  say  to  all 
policemen  that,  in  such  cases,  they  must  put  their  own  safety 
before  that  of  the  citizens  whom  it  is  their  business  to  protect, 
or  submit  the  question  of  negligence  as  one  of  fact,  to  be  de^ 
termined  by  the  jury. 

If  there  was  error  committed  in  the  charge  in  this  case  it  was 
in  favor  of  defendant.  We  are  by  no  means  certain  that 
the  maintaining  on  a  street  like  this  of  naked  wires,  which 
might  be  insulated,  is  not  negligence,  or  at  least  evidence  of 
negligence. 

Even  if  a  wire  has  no  current  of  its  own  it  will,  when  broken, 
if  uninsulated,  much  more  readily  lead  off  a  dangerous  current 
from  another  wire.  Where  the  necessary  dangers  are  so  great 
the  imnecessary  ones  should  all  be  eliminated. 

The  motion  for  a  new  trial  must  be  refused. 
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JSrrors  assiffned  were  (1-3)  above  instructions,  quoting  them. 

Geo.  0.  Wilson^  with  him  Wm.  D.  Evans^  for  appellant. — If 
the  maintenance  by  the  Allegheny  County  Light  Company  upon 
the  poles  of  a  wire  not  then  in  use  constituted  negligence,  such 
negligence  was  not  the  proximate  cause  of  the  injuries  com- 
plained of,  and  the  court,  under  the  authority  of  Behling  v. 
Pipe  Lines,  160  Pa.  859 ;  Ry.  Co.  v.  Trich,  117  Pa.  390,  should 
have  so  declared. 

The  question  of  proximate  cause  rested  upon  facts  which 
were  not  disputed,  and  was  therefore  for  the  court,  not  the  jury: 
Pass.  Ry.  Co.  v.  Trich,  117  Pa.  399 ;  Behling  v.  Pipe  Lines, 
160  Pa.  359;  R.  R.  Co.  v.  Taylor,  104  Pa.  306;  Twp.  of  West 
Mahanoy  v.  Watson,  112  Pa.  574. 

F.  O.  McGirr^  with  him  John  Marron^  for  appellee. — Defend- 
ant was  guilty  of  negligence :  Western  U.  Tel.  Co.  v.  Merritt, 
5  Am.  Electrical  Cases,  283 ;  Haynes  v.  Raleigh  Gas  Co.  114 
N.  C.  203 ;  Denver  Consolidated  Electric  Co.  v.  Simpson,  5  Am. 
Electrical  Cases,  278;  Croswell  on  Electricity,  219;  Thomas 
V.  Western  Union  Telegraph  Co.,  100  Mass.  156. 

Dillon  was  not  guilty  of  contributory  negligence :  Floyd  v. 
Phila.  &  Reading  R.  R.,  162  Pa.  29 ;  Haynes  v.  Gas  Co.,  114 
N.  C.  203 ;  Pierre  Bourget  v.  Cambridge,  156  Mass.  391 ;  Tex- 
arkana  Gas  &  Light  Co.  v.  Orr,  59  Ark.  215. 

Per  Cubiam,  January  4, 1897  : 

The  only  subjects  of  complaint  in  this  case  are  the  learned 
trial  judge's  refusals  to  affirm  defendant  company's  three  points 
for  charge,  in  each  of  which  he  was  substantially  requested  to 
direct  a  verdict  in  its  favor.  There  appears  to  be  no  exception 
to  his  general  charge,  nor  to  any  of  his  rulings  on  questions  of 
evidence,  etc.  It  is  very  evident  from  an  examination  of  the 
testimony  that  it  presented  material  questions  of  fact  which 
the  jury  alone  could  legally  determine.  The  case  was  accord- 
ingly submitted  to  them  in  a  clear  and  accurate  charge,  quite 
as  favorable  to  the  defendant  as  it  could  reasonably  ask. 

The  action  of  the  learned  judge,  in  refusing  to  take  the  case 
from  the  jury  and  in  submitting  to  them  both  controlling  ques* 
tions  of  fact>— -defendant  company's  negligence,  and  the  alleged 
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contributory  negligence  of  the  deceased — is  so  fully  vindicated 
in  what  he  says  in  his  opinion  overruling  the  motion  for  a  new 
trial,  that  it  is  wholly  unnecessary  to  refer,  in  detail,  to  the  tes- 
timony that  required  the  court  to  submit  the  case  to  tlie  jury, 
and  justified  them  in  finding  as  they  did.  In  view  of  the  in- 
structions under  which  the  jury  acted,  their  verdict  necessarily 
implies  a  finding  that  defendant  company  was  guilty  of  negli- 
gence in  leaving  the  broken,  uninsulated  telephone  wire  in  such 
a  position  as  to  endanger  the  lives  of  persons  using  the  street ; 
and  that  plaintiff's  husband,  in  the  proper  discharge  of  his  duty 
as  a  police  officer,  while  attempting  to  remove  the  dangerous 
nuisance,  was  brought  in  contact  with  the  charged  wire,  and 
thus  without  any  negligence  on  his  part  lost  his  life.  The  ver- 
dict was  clearly  warranted  by  the  evidence. 
Judgment  affirmed. 


Jeanette  Lenkner,  by  her  mother  and  next  friend,  Eliza- 
beth Lenkner,  v.  Citizens  Traction  Company,  Ap- 
pellant. 

Negligence — Street  railway — ContribtUory  negligence. 
In  an  action  against  a  street  railway  company  to  recover  damages  for 
peraonal  injuries,  it  appeared  that  plaintiff,  a  girl  about  nineteen  yeara  uf 
age,  on  the  day  of  the  accident,  was  riding  in  an  open  one-horse  spring 
wagon  on  a  street  on  which  the  defendant  operated  a  double  track  line  of 
electric  cars.  Her  elder  sister  was  with  her  and  was  driving  the  wagon. 
As  they  approached  a  side  street  on  the  west  bound  track,  they  were 
warned  by  the  bell  on  one  of  the  defendant's  west  bound  cars  following 
on  the  same  track  behind  them,  to  turn  out.  Plaintiff  testified  that  they 
could  not  go  forward  on  the  ti'ack  because  of  an  open  manhole  imme- 
diately in  front  of  them,  nor  could  they  turn  off  to  the  right  because  that 
side  of  the  street  was  blocked  with  wagons ;  that  they  were  therefore 
compelled  to  turn  out  to  the  left  upon  the  east  bound  track,  and  as  they 
did  so  they  saw  an  east  bound  car  approaching  them  at  a  point  west  of 
the  side  street ;  that  the  motorman  in  charge  of  the  car  did  not  ring  his 
bell,  apply  the  brake,  or  give  her  sister  any  time  to  cross  the  track,  and 
the  car  struck  the  wagon,  causing  the  injury  complained  of.  Plaintiff  was 
in  the  main  corroborated  by  her  sister  and  by  another  witness  who  saw 
the  accident.  The  testimony  of  some  of  defendant's  witnesses  was  to  a 
contrary  effect.  Held,  (1)  That  the  question  for  the  jury  was  not  whefher 
the  motorman  stopped  his  car  at  the  time  of  the  accident,  but  whether  he 
was  negligent  in  not  stopping  it  before  the  collision  with  the  wagon 
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ocvuri'ed ;  (2)  that  the  questions  of  the  defendants  negligence  and  the 
plaintiff's  contributoiy  negligence  were  for  the  jury;  (3)  that  a  verdict 
and  judgment  for  plaintifi'  should  be  sustained. 

Argued  Nov.  4,  1896.  Appeal,  No.  136,  Oct.  T.,  1896,  by 
defendant,  from  judgment  of  C.  P.  No.  3,  Allegheny  Co., 
May  T.,  1894,  No.  782,  on  verdict  for  plaintiff.  Before  Steb- 
RETT,  C.  J.,  Green,  Williams,  Mitchell,  Dean  and  Fell,  J  J. 
Affirmed. 

Trespass  for  personal  injuries.     Before  Porter,  J. 
The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

The  court  charged  in  part  as  follows : 

If  at  the  time  they  (the  plaintiff  and  her  sister)  appeared  on 
the  track,  even  although  the  space  between  the  north  curb  and 
the  west  bound  track  was  full  of  wagons,  and  although  they  had 
been  rung  off  of  that  west  bound  track  by  the  car  coming  west, 
and  they  turned  to  the  left  upon  the  east  bound  track,  if,  when 
they  did  that,  although  they  were  struck  when  they  had  driven 
squarely  across  that  track  and  as  quickly  as  they  could,  the 
gripman  when  they  turned  to  cross  used  all  the  means  he  could 
to  avoid  a  collision,  there  being  no  evidence  of  any  defective 
appliances  here,  then  there  would  be  no  negligence ;  because 
negligence  means  neglect;  there  is  no  evidence  in  this  case 
that  the  appliances  of  this  car  were  defective.  [Under  the 
evidence  the  only  negligence  that  a  jury  would  be  justifiable 
in  inferring  would  be  that  the  motorman  did  not  use  his  brake, 
in  other  words,  did  not  try  to  stop  the  car,  and  that  has  been 
expressly  testified  to  by  this  plaintiff,  that  he  did  not  use  his 
brake.]  [4] 

Defendant's  points  and  answers  thereto  were  as  follows : 

1.  There  is  no  evidence  that  the  injuries  complained  of  were 
caused  by  the  negligence  of  the  defendant,  and  the  verdict  must 
be  for  the  defendant.     Answer :  Refused.  [1] 

2.  There  is  not  sufficient  proof  that  the  injuries  complained 
of  were  caused  by  the  negligence  of  the  defendant,  and  the 
verdict  must  be  for  the  defendant.    Answer :  Refused.  [2] 

8.  Under  all  the  evidence  plaintiff  cannot  recover,  and  the 
verdict  must  be  for  the  defendant.     Answer :  Refused.  [3] 
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■    Verdict  and  judgment  for  plaintiff  for  $8,250.    Defendant 
appealed. 

Errors  assigned  were  (1-4)  above  instructions,  quoting  them. 

Geo.  (7.  Wilson^  with  him  Wm.  2>.  Evans^  for  appellant,  cited 
Myers  v.  R.  R.  Co.,  150  Pa.  390. 

W.  K.  Jennings^  with  him  H.  O.  Wasson^  for  appellee. 

Opinion  by  Mb.  Chief  Justice  Stebbett,  January  4, 1897  : 
While  this  may  appear  to  be  a  close  case,  a  careful  examina- 
tion of  the  record  clearly  shows  that  the  testimony  was  quite 
sufficient  to  require  its  submission  to  the  jury  on  the  con- 
trolling questions  of  defendant  company's  negligence  as  the 
proximate  cause  of  the  injuries  complained  of,  and  the  alleged 
contributory  negligence  of  the  plaintiff.  That  was  accordingly 
done  in  a  clear  and  adequate  charge  of  which  the  defendant  has 
no  just  reason  to  complain.  The  verdict  necessarily  implies  the 
finding  of  both  questions  of  fact  in  favor  of  the  plaintiff.  No 
question  is  raised  as  to  the  admission  or  rejection  of  evidence, 
nor  to  any  of  the  rulings  of  the  learned  trial  judge,  except  his 
refusal  to  affirm  defendant's  requests  for  charge,  recited  in  the 
first,  second  and  third  specifications,  in  each  of  which  he  was 
asked  to  withdraw  the  case  from  the  consideration  of  the  jury, 
and  also  that  part  of  his  general  charge  recited  in  the  remaining 
specification.  A  brief  reference  to  some  of  the  facts,  which  the 
testimony  tended  to  establish,  will  show  that  the  court  was 
clearly  right  in  refusing  to  withdraw  the  case  from  the  jury, 
and  that  neither  of  the  specifications  of  error  should  be  sus- 
tained. 

On  the  morning  of  March  3,  1894,  the  plaintiff,  then  about 
nineteen  years  of  age,  was  riding  in  an  open  one-horse  spring 
wagon  on  Penn  avenue,  Pittsburg,  in  company  with  an  older 
sister,  who  was  then  driving.  As  they  were  approaching  Four- 
teenth street  on  defendant  company's  west  bound  track  they 
were  warned  by  the  bell  on  one  of  the  defendant's  west  bound 
cars  following  on  same  track  behind  them  to  turn  out.  Plain- 
tiff testified,  in  substance,  that  they  could  not  go  forward  on  the 
track  because  of  an  open  manhole  immediately  in  front  of  them, 
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nor  could  they  turn  o£f  to  the  right  because  that  side  of  the 
avenue  was  blocked  with  wagons;  and  they  were  therefore 
compelled  to  turn  out  to  the  left  across  defendant's  east  bound 
track.  As  they  turned  off  the  west  bound  track  on  which  they 
had  been  driving,  they  saw  an  east  bound  car  of  the  company 
approaching  them  at  a  point  west  of  Fourteenth  street ;  that 
witness  was  looking  towards  the  approaching  car,  and  the 
motomian  in  charge  thereof  did  not  ring  his  bell,  or  apply  the 
brake,  or  give  her  sister — who  was  driving — any  time  to  cross 
the  track,  and  the  car  struck  the  wagon,  threw  her  to  the  ground, 
rendering  her  unconscious  and  causing  the  injuries  complained 
of.  In  the  main  she  was  corroborated  by  the  testimony  of  her 
sister,  Clara  Lenkner;  and  also  by  the  witness  Washington, 
who  testified  minutely  to  what  occurred  at  the  time  of  the  col- 
lision. Among  other  things,  he  said  the  car  "crossed  Four- 
teenth street  at  a  pretty  good  speed  ....  and  it  didn't  make 
no  stop  until  after  it  struck,  and  then  it  had  to  stop.  .  .  . 
It  knocked  them  (plaintiff  and  her  sister)  out  of  the  wagon 
between  the  beer  wagon  and  the  horse,  over  against  the  curb- 
stone." In  answer  to  a  question  on  cross-examination  he  tes- 
tified that  the  car  "must  have  been  going  at  a  pretty  good 
speed  for  to  knock  the  wagon  around  against  this  beer  wagon." 

Plaintiff's  theory  that  the  motorman's  efforts  to  stop  the  car 
were  simultaneous,  or  nearly  so,  with  the  collision,  was  to 
some  extent  supported  by  Smith  and  Stewart,  defendant's  wit- 
nesses. 

In  view  of  all  the  testimony,  some  of  which  was  more  or  less 
conflicting,  the  case  was  clearly  for  the  jury.  The  question 
for  them  was  not  whether  the  motorman  stopped  his  car  at  the. 
time  of  the  accident,  but  whether  he  was  negligent  in  not  stop- 
ping it  before  the  collision  with  plaintiff's  wagon  occurred. 
That  portion  of  the  general  charge  complained  of  in  the  last 
specification  was  doubtless  intended  to  refer  to  that  question  and 
the  evidence  relating  thereto,  and  could  not  have  been  other- 
wise understood  by  the  jury. 

Further  reference  to  the  testimony  is  unnecessary.  It  is 
impossible  to  fairly  consider  it  without  being  convinced  that  it 
presented  questions  of  fact  which  it  was  the  duty  of  the  court 
to  submit  to  the  jury ;  and  it  is  not  surprising  that  all  the  ques- 
tions of  fact  involved  in  the  issue  were  found  against  the  de- 
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fendant.    The  case  was  carefullj'  tried,  and  submitted  to  the 
jury  with  instructions  quite  as  favorable  to  the  company  as  the 
evidence  warranted,  and  the  judgment  should  not  be  disturbed. 
Judgment  affirmed. 


179"  4901 
1«179  496 


1  179       490Beechwood  Avenue  Sewer  (1).     Pittsburg's  Appeal  (1). 

'  I  31  9C  o4o| 

179         490]  [Marked  to  be  reported.] 

f218         636l 
34  SC  2l2     Sewers — Non-aJbuUing  owners — AssessmerU  of  benefits. 

The  rale  laid  down  in  Park  Avenue,  169  Pa.  433,  that  the  owners  of 
property  not  abutting  on  a  sewer  cannot  be  assessed  for  benefitfl,  is  not 
modified  by  the  fact  that  a  watercourse  which  'before  furnished  open 
drainage  was  turned  into  a  closed  and  covered  sewer,  thus  confining  the 
odors  and  noxious  substances  which  cause  discomfoit  and  injure  health ; 
such  a  benefit  is  one  enjoyed  by  the  whole  city  in  common  with  owners  of 
property  in  the  neighborhood  of  the  sewer. 

Argued  Nov.  4,  1896.  Appeal,  No.  144,  Oct.  T.,  1896,  by 
city  of  Pittsburg,  from  order  of  C.  P.  No.  1,  Allegheny  Co., 
June  T.,  1895,  No.  440,  dismissing  exceptions  to  report  of 
viewers.  Before  Stkbebtt,  C.  J.,  Green,  Williams,  Mitch- 
ell, Dean  and  Fell,  JJ.    Affirmed. 

Exceptions  to  report  of  viewers  to  assess  damages  and  bene- 
fits for  constructing  a  sewer  along  the  line  of  Beechwood  ave- 
nue and  private  property  belonging  to  C.  Straley's  heirs,  John 
Leech,  Alexander  King's  heirs  and  the  estate  of  William  Carr, 
deceased,  appellee. 

The  facts  appear  by  the  opinion  of  tlie  Supreme  Court. 

Errors  assigned  were  in  overruling  exceptions  to  report  of 
viewers. 

T.  D,  Camahan^  and  Clarence  Burleigh^  submitted  brief  for 

•    appellant. — Morewood  Avenue  settles  the  question  so  far  as 

improved  streets  are  concerned.      But  it  is  submitted  thai 

neither  Morewood  Avenue,  nor  the  case  of  Park  Avenue  Sewers 

ought  to  settle  it  concerning  sewers. 

The  owners  of  properties  in  other  districts  of  the  city  which 


Digitized  by  VjOOQIC 


BEECHWOOD  AVENUE  SEWKR  CASKS  (1).         491 
1897.]  Arguments — Opinion  of  the  Court. 

do  not  and  cannot  possibly  drain  into  this  sewer  have  no  com- 
mon advantage  like  that  of  right  of  passage  over  a  street.  The 
owners  of  properties  in  the  watershed  of  this  sewer  have  much 
more  than  the  same  "  general  and  public  advantage,  which  is 
enjoyed  by  all  citizens  of  the  commonwealth,"  other  properties 
cannot  use  the  sewer  at  all ;  these  properties  cannot  do  with- 
out it. 

The  general  improvement  and  healthfulness  of  the  neighbor- 
hood is  something  which  that  neighborhood  receives  on  account 
of  the  sewer.  No  other  part  of  the  city  gets  it.  But  these 
people  have  a  part  of  their  system  of  sewers  built.  They  have 
no  lateral  sewers  at  present,  and  they  are  not  asked  now  to  pay 
for  any.     The  use  of  a  lateral  sewer  is  made  possible  for  them. 

Some  authorities  from  other  states  are  herewith  cited,  the 
purpose  being  to  show  that  elsewhere  in  the  United  States  as 
well  as  in  England,  this  rule,  of  "  benefit  assessments  "  as  appli- 
cable to  sewers,  is  not  limited  to  the  line  of  the  particular 
improvement,  and  that  some  of  the  very  best  judicial  author- 
ities regard  it  as  lawful,  equitable  and  constitutional  to  assess 
properties  away  from  the  line  of  the  sewer,  if  such  properties 
contribute  to  it,  or  are  in  the  sewer  district.  They  are  regarded 
as  necessarily  speciallj'  benefited  by  the  sewer.  Where  the 
property  cannot  so  contribute,  of  course  there  can  be  no  bene- 
fit :  Patton  v.  Springfield,  99  Mass.  627 ;  Collins  v.  Holyoke, 
146  Mass.  298 ;  Cleveland  v.  Yonkers,  115  N.  Y.  198 ;  Low- 
den's  Petition,  89  N.  Y.  548 ;  Ex  parte  Ingraham,  64  N.  Y.  810 ; 
Thomas  v.  Gain,  85  Mich.  155 ;  Rich  v.  Chicago,  152  111.  18 ; 
Hungerford  v.  Hartford,  89  Conn.  279;  State  v.  Town  of 
Union  (N.  J.),  20  A.  894;  Henderson  v.  Jersey  City,  41 
N.  J.  L.  490 ;  Massing  v.  Ames,  87  Wis.  651 ;  Strowbridge  v. 
Portland,  8  Oregon,  67 ;  Green  v.  Hotaling,  44  N.  J.  L.  847 ; 
Vanderbeck  v.  Jersey  City,  29  N.  J.  L.  449. 

Hugh  S.  Craig^  Robert  B.  Petty^  Marshall  Brown  and  James 
R.  Sterrett^  submitted  brief  for  appellee. — This  case  is  ruled  by 
Park  Ave.  Sewers,  169  Pa.  488 ;  Whitman  v.  City  of  Reading, 
169  Pa.  875;  Morewood  Ave.,  159  Pa.  20;  Fifty-fourth  St., 
165  Pa.  8. 

Opinion  by  Mr.  Justice  Dean,  January  4, 1897 : 

In  1898  and  1894,  the  city  of  Pittsburg,  under  the  act  of 
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assembly  of  May  16, 1891,  constructed  what  is  known  as  Beech- 
wood  avenue  sewer,  a  very  extensive  and  costly  municipal 
improvement,  commencing  near  Frankstown  avenue  in  the  21st 
ward,  and  extending  along  Negley's  run,  Beechwood  avenue 
and  Butler  street  to  the  Allegheny  river ;  then  connecting  with 
it  are  two  main  branches,  almost  equal  in  dimensions  to  the 
main  sewer.  The  materials  of  construction  are  brick  and  stone ; 
it  varies  in  size  from  9  to  8i  feet  in  diameter,  and  its  entire 
length  is  about  12,000  feet;  the  watershed  of  the  surface  which 
naturally  drains  into  it  is  about  2,800  acres ;  the  total  cost  of 
construction  was  $154,875.91 ;  the  main  sewer  is  laid  on  the 
line  of  or  near  to  a  natural  water  course,  Negley's  run,  for 
almost  its  entire  length,  and  this  is  substantially  the  line  of 
Beechwood  avenue,  laid  out  but  not  yet  opened ;  consequently 
in  its  construction,  the  city  entered  upon  private  property  of 
adjoining  land  owners  for  that  purpose. 

On  April  16, 1895,  the  city,  under  the  act  of  1891,  petitioned 
the  court  for  appointment  of  viewers  to  assess  the  damages 
and  benefits  to  property  owners  by  reason  of  its  construction. 
Viewers  were  appointed  who  proceeded  to  perform  their  duty 
in  a  most  thorough  manner;  they  found  the  total  cost,  as 
before  noticed,  $164,875.91 ;  they  assessed  benefits  on  abutting 
owners  of  136,874,  and  on  owners  not  abutting,  but  in  the  water- 
shed, of  ill0,419.40,  leaving  a  balance  of  «7,582.61,  imposed 
upon  the  city.  After  this  report  was  framed,  but  before  they 
had  heard  exceptions  to  it,  the  decision  in  Park  Avenue,  City 
of  Williamsport,  Parker's  Appeal,  169  Pa.  438,  was  handed 
down,  and  a  copy  of  the  opinion  laid  before  the  viewers ;  there- 
upon they  sustained  the  exceptions  of  all  non-abutting  property 
owners,  and  struck  off  the  $110,419.40,  leaving  the  city  to  pay 
that  in  addition  to  the  former  balance,  making  altogether  to  be 
paid  by  the  city,  -tllSiOOO.  The  report  as  thus  made  up  was 
filed  and  confirmed  nisi  by  the  court.  Thereupon  the  city  filed 
exceptions  alleging  error  on  part  of  the  viewers  in  not  assessing 
benefits  on  owners  of  property  in  the  watershed,  the  natural 
drainage  of  which  was  into  the  new  sewer.  This  appellee  with 
others,  who  were  abutting  property  owners,  and  whose  property 
was  actually  taken  by  the  city,  alleged  the  assessments  of  bene- 
fits against  them  were  excessive,  appealed  and  demanded  jury 
trials.     The  court  was  of  opinion  that  Parker's  Appeal,  supra. 
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settled  the  law  as  to  non-abutting  property  owners  in  their  favor^ 
and  tiierefore  overruled  the  city's  exceptions.  As  to  the  demand 
for  jury  trials  by  those  assessed  with  benefits,  the  court  was  of 
opinion  that  Tourison's  Appeal,  171  Pa.  38,  also  settled  the  law 
against  the  contention  of  the  city,  and  therefore  refused  to 
strike  off  the  appeals. 

The  city  took  appeals  on  both  questions  involved  in  the  final 
decree,  but  in  the  case  before  us  the  contention  is  only  on  the 
one  issue — was  it  the  duty  of  the  viewers  to  assess  non-abutting 
or  the  watershed  owners  with  special  benefits  by  reason  of  the 
construction  of  the  sewer?  Counsel  for  appellant  admits  that 
Parker's  Appeal,  supra,  in  terms  decides  the  case  in  favor  of 
appellee.  His  argument  is,  to  urge  us,  either  to  overrule  that 
case,  or  to  draw  a  distinction  between  it  and  this  one  on  the 
facts.  Parker's  Appeal  was  ably  and  fully  argued  by  eminent 
counsel ;  it  was  carefully  considered  by  this  court,  and  deliber- 
ately decided.  We  believe  the  law  of  it  to  be  amply  sustained 
on  boUi  reason  and  authority.  To  overrule  it  would  carry  down 
with  it  the  principle  in  Witman  et  al.  v.  Reading,  169  Pa.  375 ; 
Morewood  Avenue,  169  Pa.  20,  and  Fifty-fourth  Street,  165 
Pa.  8.  Nothing  is  advanced  in  the  argument  which  was  not 
considered  in  that  case.  Non-abutting  property  owners  here 
on  twenty-three  hundred  acres  are  assessed  with  special  bene- 
fits, not  because  they  are  on  the  line  of  the  sewer,  but  because 
at  some  future  day  they  may,  by  lateral  sewers,  seek  a  connec- 
tion with  Beech  wood  avenue  main  sewer;  this  is  considered 
probable  on  account  of  the  inclination  of  the  surface  of  their 
land  toward  the  sewer.  In  answer  to  this  argument  our 
Brother  Mitchell,  in  Parker's  Appeal,  pertinently  remarks : 
"Nor  does  it  appear  that  they  ever  will  certainly  have  any 
special  benefit,  for  the  sewer  connections  on  the  plan  may  be 
changed,  or  if  left  on  paper  may  never  be  earned  out.  To 
impose  a  present  lien  and  obligation  to  pay  where  the  special 
benefit  is  future  and  contingent  on  the  will  of  the  municipality 
would  be  a  clear  violation  of  the  fundamental  basis  on  which 
all  such  assessments  rest.  There  is  only  one  other  class  of 
non-abutting  property,  that  which,  though  not  on  the  same 
street,  has  a  connection  with  the  sewer  in  question  by  means 
of  its  own  branch  or  lateral  sewer.  This  class  is  in  precisely 
tiie  same  situation  as  the  property  assessed  in  the  Morewood 
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Avenue  case,  to  wit,  it  was  benefited  by  the  increased  facility 
of  access  by  means  of  graded  and  paved  streets,  but,  as  was 
shown  by  our  Brother  Green,  *  that  is  only  the  same  general 
and  public  advantage  which  is  enjoyed  by  all  citizens  of  the 
commonwealth  passing  over  the  improved  street.' "  The  sewer 
district  in  this  case  was  arbitrarily  fixed  by  the  city  eng^eer, 
and  may  and  could  easily  be  changed  as  was  done  in  Pittsburg 
V.  Logan,  165  Pa.  616. 

The  only  present  benefit  derived  by  these  owners  is  that  Neg- 
ley's  run,  which  before  furnished  open  drainage,  has  now  been 
turned  into  a  closed  and  covered  sewer,  thus  confining  the  odors 
and  noxious  substances  which  cause  discomfort  and  injure  health. 
But  this  is  a  benefit  enjoyed  by  the  whole  city  in  common  with 
them;  clearly,  the  engineer's  Une,  which  marked  the  boundary 
of  the  twenty-three  hundred  acres,  did  not  limit  the  benefits  of 
wholesome  air  to  the  property  owners  of  that  particular  locality. 

As  to  a  distinction  between  Parker's  Appeal  and  this  case, 
there  is  none,  except  in  the  greater  cost  of  the  improvement 
and  the  numbers  affected  by  the  assessment.  We  therefore 
adhere  to  Parker's  Appeal,  and  affirm  this  decree. 
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Sewers— Assessment  for  benefits— Appeals— Constitutional  Itxw— Trial  by 
jury— Act  of  May  16,  1891. 

Under  the  act  of  May  16, 1891,  P.  L.  75,  an  owner  of  land  whose  property 
has  been  assessed  for  benefits  for  a  sewer,  has  a  right  to  an  appeal  from 
the  award  of  viewere,  and  to  a  trial  by  jury. 

Argued  Nov.  4,  1896.  Appeal,  No.  139,  Oct.  T.,  1896,  by 
the  City  of  Pittsburg,  from  order  of  C.  P.  No.  1,  Allegheny  Co., 
June  T.,  1896,  No.  94,  sustaining  an  appeal  from  award  of 
viewers.  Before  Stebrbtt,  C.  J.,  Green,  Williams,  Mitch- 
ell, Dean  and  Fell,  JJ.     Affirmed. 

Appeal  from  award  of  viewers  to  assess  damages  and  benents 
for  constructing  a  sewer  on  the  line  of  Beechwood  avenue  and 
private  property  of  W.  A.  Hoeveler,  et  aL 
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The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

Error  assigned  was  in  not  striking  from  the  record  the  appeal 
of  W.  A.  Hoeveler  et  al. 

T.  2>.  Camahar^  with  him  Clarenee  Burleigh^  for  appellant. — 
There  does  not  appear  to  be  any  case  in  which  it  is  decided  that 
a  party  assessed  benefits  for  the  co^  of  a  sewer  (apart  from  any 
element  of  damages)  or  for  the  actual  grading,  paving  and  curb- 
ing of  a  street,  has  a  right  to  a  trial  by  jury :  Michener  v.  Phila., 
118  Pa.  535. 

In  Philadelphia,  the  city  assesses  $1.50  per  lineal  foot  of 
frontage  for  sewers :  Act  of  April  8,  1864,  P.  L.  324 ;  Act  of 
March  27, 1865,  sec.  1,  P.  L.  791;  Brightly's  Purdon's,  12th  ed. 
pp.  1,  502,  sections,  627  and  628. 

The  cities  of  the  third  class  sewer  assessments  are '  made 
according  to  benefits,  or  according  to  frontage,  or  according  to 
assessed  valuation  of  lands  abutting,  for  purposes  of  city  taxa- 
tion, as  councils  may  determine.  Councils  appoint  the  viewers 
and  dispose  of  appeals  from  their  report:  Act  of  May  23,  1889, 
P.  L.  277.  The  courts  have  nothing  to  do  with  these  benefit 
assessments,  and  this  act  has  been  repeatedly  sustained  by  the 
Supreme  Court :  Hand  v.  Fellows,  148  Pa.  456  ;  Scran  ton  v. 
Whyte,  148  Pa.  419;  Scranton  v.  Amt,148  Pa.  210;  Scmnton 
V.  Jermyn,  156  Pa.  107. 

There  is  no  constitutional  right  of  appeal  from  an  assessment 
for  the  costs  and  expenses  of  a  municipal  improvement:  Oil 
City  V.  Boiler  Works,  152  Pa.  848;  Gwmner  v.  R.  R.,  55  Pa. 
126 ;  Bowers  v.  Braddock  Bpro.  172  Pa.  596. 

An  assessment  for  the  costs  and  expenses,  whether  the  same 
is  laid  by  councils  or  by  a  board  of  viewers,  is  a  species  of  taxa- 
tion, and  falls  within  the  well  recognized  functions  of  municipal 
government.  It  is  essentially  an  exercise  of  the  taxing  power, 
with  which  courts  and  juries,  of  right,  have  little  to  do :  Mich- 
ener V.  Phila.,  118  Pa.  535  ;  OU  City  v.  Boiler  Works,  152  Pa. 
348;  Hammett  v.  Phila.,  65  Pa.  146 ;  Washington  Ave.,  69  Pa. 
352;  Harrisburg  v.  Segellwium,  151  Pa.  172;  Harrisburg  v. 
McCormick,  129  Pa.  213;  Witman  v.  Reading,  169  Pa.  375. 

When  a  wrong  principle  has  been  adopted,  as  in  the  Park 
Avenue  Sewers,  169  Pa.  433,  or  when  there  is  no  right  to  assess 
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whatever,  as  in  Morewood  Avenue,  169  Pa.  20,  the  authority 
of  the  court  may  be  properly  invoked  in  this  way. 

The  act  of  1891  distinguishes  benefits  from  damages ;  bene- 
fits are  passed  upon  by  the  court  on  exception,  while  damages 
are  determined  by  the  court  and  jury  on  appeal. 

Jame9  R.  Sterrett^  for  W.  A,  Hoeveler  et  ah^  appellee. — Ap- 
pellees base  their  right  to  an  appeal  and  trial  by  jury  upon, 
(1)  the  constitutional  right  g^ven  by  article  16,  section  8,  of 
the  constitution  and,  (2)  the  statutory  right  given  by  the  act  of 
May  16,  1891,  P.  L.  75  ;  Pusey's  App.,  83  Pa.  67  ;'  Tourison  s 
App.,  171  Pa.  38. 

Opinion  by  Mb.  Justice  Dean,  January  4, 1897 : 
The  general  proceedings  ending  in  this  decree  have  been 
stated  in  City  of  Pittsburg^s  Appeal,  No.  144,  October  term, 
1896,  ante,  490,  and  need  not  be  repeated.  The  appellees  here, 
and  appellants  from  the  award  of  viewers  to  assess  damages  and 
benefits,  owned  eighteen  acres  of  farm  land  in  the  sewer  dis- 
trict, on  which  was  a  small  house ;  through  this  land  for  the 
distance  of  nearly  eleven  hundred  feet  was  constructed  Beech- 
wood  avenue  sewer.  The  viewers  assessed  upon  the  land,  by 
reason  of  the  construction  of  the  sewer,  a  net  benefit  of  four 
thousand  four  hundred  and  six  dollars,  or  about  two  hundred 
and  fifty  dollars  per  acre  for  the  tract ;  the  owners  appealed 
and  demanded  a  jury  trial,  which  the  court  below  awarded,  and 
from  that  decree  we  have  this  appeal  by  the  city. 

It  is  argued  there  is  no  right  of  appeal,  because  no  question 
of  damages  is  involved,  only  an  assessment  of  benefits  to  pay 
costs  of  construction  of  sewer.  This  argument,  it  seems  to  us, 
ignores  the  substance  of  the  whole  proceeding  resulting  in  the 
appointment  of  the  viewers  and  their  report.  They  say: 
"  Beechwood  avenue  is  located  over  private  property,  and  the 
sewer  is  very  largely  on  the  line  of  this  location,  but  the  ave- 
nue is  not  opened,  and  therefore  the  location  of  the  sewer  is 
still  on  private  property  to  a  great  extent.''  Certainly  in  this 
case  there  was  an  actual  taking  of  private  property  for  public 
use  when  the  city  laid  its  sewer  for  eleven  hundred  feet  through 
appellees' land.  Then  further,  the  viewers  say:  ** Owners  of 
certain  properties  have  submitted  claims  for  damages  by  reason 
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of  the  location  of  the  sewer  upon  their  properties.  These  claims 
were  all  duly  heard,  but  the  viewers  being  of  the  opinion  that 
no  property  had  been  damaged,  but,  on  the  contrary,  that  all 
the  abutting  properties  have  been  specially  benefited  to  the  full 
amount  of  their  respective  assessments,  have  disallowed  all 
claims  for  damages."  It  seems  clear  in  the  most  narrow  con- 
struction of  the  constitutional  right  and  the  statutory  right 
under  act  of  1891,  these  appellees  could  successfully  demand 
a  jury  trial.  Their  property  had  been  actually  taken,  and  they 
had  been  assessed  with  a  net  benefit  on  a  comparison  of  the 
damages  and  benefits.  But  we  held  in  Tourison's  Appeal, 
171  Pa.  38,  that  in  grading  a  street  by  the  city,  the  result  of 
the  proceeding  as  a  whole  is  the  payment  of  damages,  which 
either  the  specially  benefited  lot  owners  must  pay,  or  the  gen- 
eral public,  the  city,  and  that  damages  and  benefits  are  a  result 
obtained  by  a  comparison  of  the  advantages  and  disadvantages ; 
that  a  careful  i-eading  of  the  whole  act  led  to  no  other  con- 
clusion than  that  an  appeal  was  demandable  by  a  lot  owner 
who  had  been  assessed  with  benefits.  This  decision  was  di- 
rectly in  the  line  of  Pusey's  Appeal,  88  Pa.  67.  Nor  is  there 
any  conflict-  between  it  and  Michener  v.  City,  118  Pa.  536,  as 
the  court  below  states.  The  proceeding  in  the  latter  case  was 
a  scire  facias  on  a  municipal  lien  filed  for  the  construction  of  a 
sewer  on  Carlisle  street,  a  long-opened,  built-up,  and  traveled 
street,  on  which  fronted  the  defendant's  property.  An  affidavit 
of  defense  was  filed  in  which  the  owner  averred  the  sewer  did 
not  specially  benefit  his  property,  and  that  its  advantages  inured 
to  the  general  public,  and  therefore  the  enforcement  of  such 
claims  was  in  derogation  of  his  constitutional  rights  in  that  it 
appropriated  his  property  to  public  use  without  compensation. 
The  Uen  was  filed  under  the  act  of  March  13,  1866,  which 
authorized  city  councils  to  construct  municipal  improvements 
and  fix  the  rate  of  assessments.  By  ordinance,  the  rate  was 
fixed  at  one  dollar  and  fifty  cents  per  front  foot  on  abutting 
property  owners,  and  the  lien  filed  accordingly.  The  court  be- 
low entered  judgment  against  defendant  for  want  of  a  sufficient 
affidavit  of  defense.  On  appeal  to  this  court  the  assessment 
was  held  to  be  municipal  taxation  for  a  city  improvement,  and 
that  the  legislative  powers  of  councils  to  make  such  improve- 
ments as  they  deemed  necessary  could  not  be  questioned  by 
Vol.  clxxix— 32 
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the  courts  or  the  property  owner  in  that  form  of  proceeding. 
Neither  in  Tourison's  Appeal,  nor  in  this  case,  is  the  constitu- 
tional power  of  the  city  questioned ;  the  right  to  make  the 
improvement  and  assess  benefits  is  conceded ;  the  question  in 
both  is,  has  the  property  owner,  in  the  method  pointed  out  in 
the  act  of  1891,  in  a  proceeding  for  the  assessment  of  damages 
and  benefits,  the  constitutional  right  to  demand  a  jury  trial  on 
assessment  of  benefits  ?  Or  to  state  this  proposition  in  an  ex- 
aggerated form,  can  the  city  construct  through  a  sparsely  inhab- 
ited territory  a  sewer  more  than  two  miles  long,  of  a  size  and 
material  that  makes  its  cost  equal  in  value  all  the  property 
abutting  on  it,  and  assess  that  cost  upon  the  property  as  special 
benefits,  and  thereby  deprive  the  owner  of  a  jury  trial.  While 
this  is  an  extreme  case  now,  it  may  become  not  an  uncommon 
one  if  the  owner  be  deprived  of  his  right  A  most  careful 
reconsideration  of  the  legislation  passed  on  in  Tourison's  Ap- 
peal, supra,  has  only  served  to  convince  us  that  it  was  rightly 
decided,  and  we  adhere  to  it  We  admit  the  inconvenience  to 
the  city  of  the  delay  in  collection  of  benefits  which  results  from 
protracted  litigation ;  but  that  will  not  warrant  a  strained  con- 
struction of  the  law,  so  as  to  deprive  the  owner  c^  a  constitu- 
tional right ;  it  is  rather  a  suggestion  to  the  city  that  before 
making  extensive  improvements  it  should  carefully  consider  not 
only  the  cost,  but  the  delays  incident  to  collection  of  the  cost 
from  the  citizen. 
The  decree  of  the  court  below  is  affirmed. 


Beechwood  Avenue  Sewer  (3).     Pittsburg's  Appeal  (3). 

Argued  Nov.  4, 1896.  Appeals,  Nos.  140, 142  and  148,  Oct 
T.,  1896,  by  the  city  of  Pittsburg,  from  order  of  C.  P.  No.  1, 
Allegheny  Co.,  June  T.,  1895,  No.  440,  sustaining  appeal  from 
award  of  viewers.  Before  Stebrbtt,  C.  J.,  Green,  Wil- 
liams, Mitchell,  Dean  and  Fell,  JJ.    Affirmed. 

T,  D.  Camahan^  with  him  Clarence  Burleigh^  for  city  of  Pitts- 
burg, appellant. 
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J.  M.  Shields^  with  him  Jl  H.  Harrison^  for  East  End  Gas 
Co.,  George  Finley,  Samuel  W.  Black  and  James  H.  Park, 
appellees. 

Opinion  by  Mb.  Justice  Dean,  January  4, 1897: 
These  appeals  are  from  the  same  decree  as  that  of  the  City  of 
Pittsburg,  in  No.  94,  June  term,  1896,  supra,  494,  awarding  jury 
trials  to  Hoeveler  and  others.  The  sewer  runs  through  the  Gas 
Company's  land  780  feet,  Finley's  2,500  feet.  Black  and  Park's 
660  feet.  Each  one  of  appellees  appeared  before  the  viewers 
and  claimed  damages ;  they  also  offered  testimony  in  support  of 
their  claims.  The  viewers  disallowed  their  claims  for  damages, 
and  assessed  them  with  benefits.  On  their  appeal  from  the 
assessment,  the  court  below  granted  their  demand  for  jury  trials. 
We  have  nothing  to  add  to  what  we  have  said  in  the  Hoeveler 
case.    The  court  was  clearly  right,  and  the  decree  is  affirmed. 


Beechwood  Avenue  Sewer  (4).     Pittsburg's  Appeal  (4). 

Argued  Nov.  4,  1896.  Appeal,  No.  141,  Oct.  T.,  1896,  by 
the  city  of  Pittsburg,  from  order  of  C.  P.  No.  1,  Allegheny  Co., 
June  T.,  1896,  No.  440,  sustaining  appeal  from  award  of  view- 
ers. Before  Stebeett,  C.  J.,  Gbeen,  Williams,  Mitchell, 
Dean  and  Fell,  J  J.    Affirmed. 

T.  D.  Camahan^  with  him  Clarence  Burleigh^  for  city  of  Pitts- 
burg, appellant. 

R.  B.  Petty^  for  John  Leech,  appellee. 

Opinion  by  Mb.  Justice  Dean,  January  4, 1897 : 
For  the  reasons  given  in  the  city  of  Pittsburg's  Appeal  from 
same  decree  as  this,  Hoeveler's  case,  supra,  494,  opinion  handed 
down  this  day,  the  decree  of  the  court  below  is  affirmed. 
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Beechwood  Avenue  Sewer  (5).     Pittsburg's  Appeal  (5). 

Argued  Nov.  4, 1896.  Appeal,  No.  145,  Oct.  T.,  1896,  by 
the  city  of  Pittsburg,  from  order  of  C.  P.  No.  1,  Allegheny  Co., 
June  T.,  1896,  No.  97,  sustaining  an  appeal  from  award  of 
viewers.  Before  Sterbett,  C.  J.,  Green,  Williams,  Mitch- 
ell, Dean  and  Fell,  JJ.    AflBrmed. 

37.  2>.  Camahan^  with  him  Clarence  Burleigh^  for  city  of  Pitts- 
burg, appellant. 

Marshall  Brown^  for  heirs  of  Alexander  King,  deceased,  ap- 
pellees. 

Opinion  by  Mr.  Justice  Dean,  January  4, 1897 : 
For  the  reasons  given  in  the  City  of  Pittsburg's  appeal  from 
same  decree  as  this,  Hoeveler's  case,  supra,  494,  opiuion  handed 
down  this  day,  the  decree  of  the  court  below  is  aflSrmed. 


179 

600 

Case 

2 

p  24SC 

'  58 

f  24SC 

»  60 

Lorenz  Kurzawski  v.  Arnold  Schneider,  Appellant. 

Principal  and  agent — Vendor  and  vendee — Rescission  of  contract. 

An  agent  who  receives  money  paid  on  a  contract  for  the  purchase  of 
real  estate  made  by  his  principal  cannot  be  held  liable  in  an  action  by  the 
purchaser  to  recover  the  money  back  on  proof  of  facts  which  would 
entitle  the  purchaser  to  rescind  the  contract. 

M.  agreed  to  sell  her  land  to  plaintiff,  and  defendant  was  employed  to 
reduce  the  contract  to  wnting.  It  was  then  ari*{inged  that  plaintiff  should 
pay  the  purchase  money  in  instalments  to  defendant  for  M.,  and  that  the 
defendant  was  to  see  to  the  proper  transfer  of  the  title  when  the  whole  of 
the  price  should  have  been  paid.  Plaintiff  subsequently  claimed  to  rescind 
the  contract,  and  defendant  offered  to  return  the  purchase  money  if  M. 
would  agree.  Held,  that  the  plaintiff  had  no  right  of  action  against  the 
defendant. 

Argued  Nov.  5,  1896.  Appeal,  No.  127,  Oct.  T.,  1896,  by 
defendant,  from  judgment  of  C.  P.  No.  2,  Allegheny  Co.,  July 
Term,  1895,  No.  124,  on  verdict  for  plaintiff.  Before  Ster- 
bett, C.  J.,  Gbeen,  Williams,  Mitchell,  Dean  and  Fell,  J  J. 
Reversed. 
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Assumpsit  to  recover  back  purchase  money  of  real  estate. 
Before  White,  J. 

At  the  trial  it  appeared  that  plaintiff  on  May  4, 1898,  entered 
into  a  contract  of  writing  with  Mrs.  Modzynski  to  buy  the 
latter's  land  in  Germany.  Defendant,  a  real  estate  agent,  drew 
the  contract,  and  it  was  agreed  that  he  should  receive  the  pur- 
chase money  which  was  to  be  paid  in  instalments,  and  pay  it 
over  to  Mrs.  Modzynski,  and  that  after  all  the  purchase  money 
was  paid  he  should  see  to  the  proper  transfer  of  title  to  plaintiff. 
Plaintiff  paid  to  defendant  f  1,020,  when  owing  to  delays  he 
claimed  to  rescind  the  contract. 

The  court  charged  in  part  as  follows : 

[This  is  an  action  by  the  plaintiff,  Kurzawski,  against  Mr. 
Schneider,  to  recover  $1,020,  which  were  paid  to  him  at 
different  times,  on  a  verbal  contract  between  the  plaintiff 
and  Mrs.  Modzynski  for  the  purchase  of  a  piece  of  land  in 
Prussia.]  [2]  It  seems,  from  the  testimony  of  Mr.  Schneider, 
that  these  parties  met  at  his  office,  in  May,  1893,  and  entered 
into  a  verbal  contract,  by  which  Mrs.  Modzynski  agreed  to  sell 
to  the  plaintiff,  Kurzawski,  the  land  for  two  thousand  three 
hundred  thalers.  There  was  a  mortgage  on  the  property  to  the  , 
amount  of  five  hundred  thalers,  and  he  was  to  pay  one  thousand 
eight  hundred  thalers  and  take  the  property  subject  to  the  mort- 
gage of  five  hundred  thalers.  He  paid,  I  think,  some  $200  at 
that  time,  and  at  different  times  paid  money,  until  he  had  paid 
to  the  defendant,  Schneider,  |1,020. 

[It  seems  that  there  was  a  great  deal  of  trouble  in  trying  to 
make  a  title  to  the  property.  Mrs.  Modzjmski  was  the  party 
selling  the  property,  and  yet  she  had  not  a  title  to  the  property.] 
[3]  It  turned  out,  finally,  that  the  property  had  been  conveyed 
to  her  and  her  husband,  and  he  was  dead ;  also,  that  there  were 
minor  children,  and  perhaps  some  children  of  age.  Mr.  Schneider 
sent  on  some  papers  to  Germany — some  powers  of  attorney  that 
he  speaks  about — and  he  explains  that  the  conveyance  had  to 
be  made  in  court  there ;  that  the  parties  must  appear  in  court, 
either  personally  or  by  attorney.  There  were  also  delajrs  in 
consequence  of  not  having  a  guardian  for  the  minor  children. 

The  thing  ran  on  for  two  years,  when  the  plaintiff  here  be- 
came dissatisfied  with  the  delay,  gave  notice  that  he  rescinded 


Digitized  by  VjOOQIC 


502  KURZAWSKI  v,  SCHNEIDER,  AppeUant 

Charge  of  Court.  [179  Pa, 

the  contract,  and  called  upon  Mr.  Schneider  to  refund  to  him 
the  money  he  had  paid. 

[Now  tiie  contract  being  parol,  not  in  writing,  and  not  signed 
by  the  parties,  was  not  obligatory  upon  them,]  We  have  a  law 
in  this  state — and  it  is  an  old  law  brought  over  from  England, 
to  guard  against  frauds  and  perjuries — by  which  all  contracts 
for  the  sale  of  real  estate  must  be  in  writing  and  signed  by  the 
parties.  We  cannot  enforce  a  parol  contract  for  the  purchase 
of  real  estate.  Sometimes  there  may  be  an  action  for  damages, 
under  peculiar  circumstances ;  or  if  a  party  purchaser  has  gone 
into  possession  and  made  valuable  improvements,  he  may,  in  a 
case  of  that  kind,  hold  the  vendor  to  the  parol  contract ;  but 
until  something  of  that  kind  takes  place,  either  party  may 
refuse  to  carry  out  that  parol  contract,  and,  until  it  is  consum- 
mated, either  party  may  withdraw  from  it  by  giving  notice  to 
the  other  side. 

That  was  done  by  the  plaintiff  here,  who  gave  a  peisonal 
notice  to  Mr.  Schneider  and  brought  an  action,  on  April  18, 
1895,  to  recover  back  the  money  that  he  had  paid  him. 

After  that,  Mr.  Schneider  went  on,  by  his  proceedings  in  the 
courts  of  Germany,  as  he  says,  and,  by  a  paper  which  he  pre- 
sents here,  he  says,  the  title  was  conveyed  September,  7, 1895. 

I  cannot  understand  that  paper.  You  have  heard  it  read. 
I  do  not  think  it  shows  any  conveyance  of  property  by  the 
Modzynski  heirs  to  the  plaintiff.  I  cannot  understand  it  at  all 
as  a  copy  of  any  record  of  court,  or  of  any  proceedings  that 
would  indicate  an  actual  conveyance  or  transfer  of  the  property 
by  the  Modzynski  to  the  plaintiff. 

But  even  if  it  was,  it  came  too  late.  The  plaintiff  having 
g^ven  notice  to  rescind  that  contract  in  May  last,  the  other 
party,  if  he  went  on,  went  on  at  his  own  expense. 

The  defendant  received  this  money  as  a  kind  of  agent  be- 
tween the  two  parties,  and  he  would  not  be  bound  to  pay  inter- 
est on  it  until  this  suit  was  brought,  when  the  demand  was 
made  for  the  return  of  the  money.  According  to  his  testimony, 
the  plaintiff  was  to  pay  only  1,800  thalers,  and  according  to  the 
value  of  thaler  coins  in  this  country,  a  thaler  is  worth  about 
seventy  cents,  being  three  marks — worth  more  in  Germany,  a 
mark  generally  passing  there  for  nearly  a  quarter  of  a  dollar  in 
our  money ;  but  the  quotation  in  this  country  is  that  a  Prussian 
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thaler  is  worth  seventy  cents.  If  on  that  basis  Mr.  Schneider 
received  $1,020,  it  would  be  equal  to  a  little  more  than  1,800 
thalers,  the  whole  amount  of  purchase  money  to  be  paid  by  the 
plaintiff. 

By  Mr.  Miller:  $1,260  that  would  be,  if  the  court  please. 

By  the  Court :  Well,  that  would  be  about  $240  more,  then, 
than  he  received ;  but  it  seems  that  they  never  tendered  the 
deed  to  the  plaintiff. 

[But  one  radical  defect  here  is  that  Mrs.  Modzynski  had  no 
title  that  she  could  convey,  and  all  this  expense  and  delay  was 
because  she  had  no  title  to  convey — hunting  up  heirs  and 
appointing  guardians  and  protracting  the  thing  over  two  years, 
until  the  plaintiff  got  weary  and  demanded  his  money;  and 
nearly  three  years  expired  before  there  was  anything  like  a 
tender  of  conveyance.]  [6] 

Under  all  of  these  circumstances,  gentlemen,  I  think  the 
plaintiff  is  entitled  to  recover  back  the  money  he  paid  to 
Mr.  Schneider,  and  Mr.  Schneider  is  protected,  because  he  says 
the  Modzynski  heirs  are  here  in  court  assisting  him  in  trying 
this  case.  [I  instruct  you,  therefore,  to  find  for  the  plaintiff 
in  the  sum  of  $1,020,  with  interest  from  the  time  the  suit  was 
lm)ught.]  [6]  Mr.  Schneider  had  the  use  of  the  money,  or  a 
good  portion  of  it,  for  a  couple  of  years  before  suit  was  brought, 
but  I  do  not  think  the  plaintiff  can  recover  interest  on  that. 
The  interest  for  that  time  would  be,  I  think,  an  ample  compen- 
sation for  the  expense  he  has  had. 

Verdict  and  judgment  for  plaintiff  for  $1,081.20.  Defendant 
appealed. 

Errors  atstffned  were  (2-6)  above  instructions,  quoting  them. 

John  F.  Miller^  for  appellant. 

G.  H.  Stengel^  for  appellee. 

Opinion  by  Mb.  Justice  Fell,  January  4, 1897 : 
We  are  of  opinion  that  neither  the  statement  filed  in  this 
case  nor  the  testimony  presented  at  the  trial  discloses  any 
ground  for  a  recovery  against  the  defendant.  He  entered  into 
no  contract  with  the  plaintiff,  and  violated  no  duty  which  he 
owed  him.    An  t^ent  who  receives  money  paid  on  account  of 
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a  contract  for  the  purchase  of  real  estate  made  with  his  prin- 
cipal cannot  be  held  liable  in  an  action  by  the  purchaser  to 
recover  the  money  back  on  proof  of  facts  which  would  entitle 
the  purchaser  to  rescind  the  contract.  The  contract  in  this 
case  was  made  between  the  plaintiff  and  Mrs.  Modzynski  for  the 
purchase  by  him  of  her  land  in  Germany.  They  agreed  upon 
the  terms  of  purchase,  and  went  together  to  the  defendant  to 
have  the  contract  reduced  to  writing.  It  was  then  arranged 
that  the  plaintiff  should  pay  the  purchase  money  in  instal- 
ments to  the  defendant  for  the  vendor,  and  that  the  defendant 
was  to  see  to  the  proper  transfer  of  the  title  when  the  whole 
of  the  price  should  have  been  paid.  In  procuring  the  transfer 
of  the  title  he  seems  to  have  represented  both  parties,  but  in 
receiving  the  purchase  money  he  was  acting  for  the  vendor 
only,  and  he  offered  to  return  it  if  she  would  agree.  As  this 
view  of  the  case  is  conclusive  of  the  plaintiff's  right  to  recover, 
it  is  unnecessary  to  consider  in  detail  the  other  assignments  of 
error  further  than  to  say  that  a  peremptory  instruction  for  the 
plaintiff  should  not  have  been  given,  as  the  question  whether 
there  had  been  any  breach  of  contract  and  whether  the  offer  to 
rescind  was  made  in  time  were  fairly  raised  by  the  testimony. 

As  there  is  doubt  whether  the  title  has  become  vested  in  the 
plaintiff,  and  as  to  the  means  by  which  a  reconveyance  can  be 
made  should  it  become  necessary,  it  is  evident  that  another 
form  of  proceeding  is  better  adapted  to  secure  a  satisfactory 
adjustment  of  the  rights  of  the  parties. 

The  judgment  is  reversed. 


Gallagher  Brothers,  Appellants,  v,  John  Davis  for  use 
of  Mrs.  Annie  M.  Purdy. 

Sheriff^  8  interplecuier'^Evidetice — Province  of  court  and  Jury. 

On  the  tiial  of  a  shenfiTs  interpleader  to  determine  the  title  of  certain 
machinery,  it  appeared  that  A  had  bought  the  raachineiy  and  used  it  to 
erect  a  manufacturing  plant  upon  land  leased  from  D.  Subsequently  D 
executed  a  mortgage  upon  the  land,  and  upon  foreclosure  proceedings, 
the  plaintiffs  in  the  interpleader  bought  the  premises.  A  continued  in 
possession  and  continued  to  operate  the  manufacturing  plant,  paying  rent 
for  the  premises  after  the  sheriff's  sale  to  the  plaintiffs  who  knew  that  he 
was  the  owner  of  the  maehineiy.    A  still  owed  for  the  macbinery,  and 
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judgment  having  been  obtained  against  him,  levy  was  made  upon  the 
maehineiy,  whereupon  the  plaintiffs  claimed  to  be  the  owners  of  it  and 
this  issue  was  framed  in  which  the  execution  creditora  of  A  were  made 
defendants.  Held^  (1)  that  the  burden  of  proof  was  on  the  claimants ; 
(2)  that  as  the  testimony  was  insufficient  to  go  to  the  jury  it  was  proper 
to  give  binding  instiiictions  in  favor  of  the  defendant  in  the  interpleader. 

Practice^  S,  C. — Assignments  of  error  not  according  to  rule. 

An  assignment  of  eiTor  in  the  following  form  **  The  court  erred  in  its 
opinion  on  rule  for  new  Uial  and  its  findings  of  facts  in  the  opinion  for 
the  same  reasons  that  it  erred  in  the  verdict  directed  in  this  case  "  is  not 
according  to  rufe  in  tliat  it  fails  to  call  attention  to  any  specific  eiTor. 

Argued  Nov.  5, 1896.  Appeal,  No.  161,  Oct.  T.,  1896,  by 
plaintiffs,  from  judgment  of  C.  P.  No.  3,  Allegheny  Co.,  May  T., 
1896,  No.  1,  on  verdict  for  defendant  in  sheriff's  interpleader. 
Before  Stekrett,  C.  J.,  Green, Williams,  Mitchell,  Dean 
and  Fell,  J  J.    Affirmed. 

Sheriff's  interpleader  to  determine  the  ownership  of  certain 
machinery. 

The  court  gave  binding  instruction  for  defendant  in  the 
interpleader. 

Verdict  for  defendant. 

Porter,  J.,  subsequently  stated  the  facts  in  an  opinion  filed, 
as  follows : 

This  is  a  feigned  issue  to  determine  the  ownership  of  certain 
wheels,  belting,  shafting  and  other  machinery  levied  upon  by 
the  sheriff  as  the  property  of  C.  G.  Huggins.  The  uncontra- 
dicted evidence  discloses  the  following  facts :  In  1887  the  de- 
fendant in  the  execution,  C.  G.  Huggins,  with  John  J.  Davis 
and  a  man  named  Johnson,  formed  a  partnership  under  the 
style  of  "  The  Allegheny  Roasting  Company  "  for  the  purpose 
of  engaging  in  the  business  of  roasting  coffee,  etc.  They  leased 
a  lot  from  the  wife  of  John  J.  Davis  and  thereon  erected  a 
building.  They  placed  in  this  building,  in  the  manner  in  which 
machinery  is  usually  attached,  such  wheels,  shafting,  roasters 
and  other  machinery  aa  was  necessary  to  carry  on  the  titide,  and 
engaged  regularly  in  the  business  for  which  they  had  associ- 
ated. In  1888  or  1889,  Johnson  sold  out  his  interest  to  John 
J.  Davis  and  C.  G.  Huggins,  who  continued  the  business  down 
to  January  1, 1891,  when  Huggins  bought  the  interest  of  Davis 
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in  the  machinery,  fixtures  and  business,  for  81,750,  and  agreed 
not  to  remove  the  same  until  the  purchase  price  of  the  interest 
was  paid.  For  the  amount  which  he  was  to  pay  Davis  for  the 
interest  he  gave  a  note,  which  the  latter  subsequently  assigned 
to  Mrs.  Annie  M.  Purdy,  who,  on  February  27,  1894,  entered 
judgment  on  the  note  and  caused  execution  to  be  levied  upon 
the  machinery  in  question  as  the  property  of  said  C.  G.  Hugging. 

Upon  the  same  day  that  Davis  sold  out  to  Huggins,  the  lat- 
ter took  a  new  lease  for  the  ground  upon  which  the  machinery 
was  placed  from  Lillie  M.  Davis,  the  wife  of  his  former  part- 
ner ;  said  lease  was  for  four  years  from  January  1,  1891,  and 
gave  to  Huggins  the  privilege  of  renewal  upon  its  expiration. 
Huggins  went  into  and  continued  in  the  sole  and  exclusive 
possession  of  the  entire  property  down  until  the  levy  by  the 
sheriff  upon  the  machinery  in  question. 

On  September  27, 1892,  the  owner  of  the  land,  Mrs.  Davis, 
executed  a  mortgage,  in  which  her  husband,  J.  J.  Davis,  joined, 
upon  the  lot  in  question  to  the  United  Security  Life  Insurance 
and  Trust  Company.  Huggins  was  at  that  time  in  possession 
and  no  inquiry  was  made  as  to  his  rights.  In  December,  1893, 
the  ground  was  sold  upon  proceedings  on  the  mortgage  to 
Gallagher  Brothers,  the  plaintiffs  in  this  issue.  All  this  tim« 
Huggins  was  openly  in  possession  of  the  lot  and  Gallagher,  the 
purchaser,  who  was  his  brother-in-law,  knew  this  and  testifies  ■ 
that  he  knew  that  Huggins  had  bought  the  machinery  and 
given  a  note  for  it.  After  Gallagher  had  bought  the  lot  at 
sheriffs  sale  he  told  Huggins  to  continue  on,  and  rent  was  sub- 
sequently paid  to  Gallagher.  The  machinery  never  was  in 
Gallagher's  possession.  In  his  testimony  he  seemed  to  be  desir- 
ous of  giving  the  impression  that  he  had  actually  taken  posses- 
sion, but  when  he  was  squarely  asked  the  question,  Q.  "So 
he  turned  everything  over  to  you,  did  he?'*  A.  "Who?" 
Q,  "  Huggins."  A.  "  I  don't  know  whether  he  did  or  not ;  it 
waa  sold  out  at  sheriff's  sale,  and  he  throwed  up  the  sponge,  J 
just  i*ented  the  place  to  him.  He  said  nothing  to  me  at  all.'' 
The  whole  testimony  shows  nothing  which  indicates  that  Gal- 
lagher ever,  prior  to  the  levy  by  the  sheriff,  made  any  claim  to 
Huggins  that  he,  Gallagher,  owned  the  machinery.  After 
Huggins  had  unsuccessfully  attempted  to  strike  down  the  claim 
of  Mrs.  Purdy  and  had  been  defeated  in  a  jury  trial,  he  and  his 
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brother-in-law,  Gallagher,  may  have  jomed  forces  to  defeat  the 
collection  of  the  judgment,  but  they  were  then  too  late.  The 
only  claim  to  the  property  set  up  by  Gallagher  in  his  testimony 
is:  "I  bought  it  at  shetifE's  sale,  December,  1893  or  1894.'' 
That  is  the  sheriff's  sale  of  the  real  estate  of  Mrs.  Davis. 
Under  the  facts  in  evidence,  we  are  of  opinion  that  the  trade 
fixtures  did  not  pass  to  the  purchaser  of  the  real  estate,  at  the 
sheriff's  sale. 

Judgment  entered  on  the  verdict.    Plaintiffs  appealed. 

Error%  assigned  were  (1,  2)  in  giving  binding  instructions 
for  defendant ;  (3)  the  court  erred  in  its  opinion  and  its  find- 
ing of  facts  in  the  opinion,  for  the  same  reasons  that  it  erred  in 
the  verdict,  directed  in  this  case. 

A.  (7.  Patterson,  for  appellants. — It  was  error  to  withdraw 
the  case  from  the  jury :  Dohnert's  App.,  64  Pa.  811 ;  Bakewell 
V.  KeUer,  11  W.  N.  C.  800. 

As  a  matter  of  fact  Huggins  never  paid,  hence  he  never 
became  a  purchaser :  Union  Canal  Co.  v.  Young,  1  Wharton, 
432. 

Everything  put  into  and  forming  part  of  a  building  for 
machinery  purposes,  and  essential  to  the  manufacture,  is  part 
of  the  freehold:  Gray  v.  Holdship,  17  S.  &  R.  415;  Voorhis  v. 
Freeman,  2  W.  &  S.  116 ;  Pyle  v.  Pennock,  2  W.  &  S.  890 ; 
Ege  V.  KiUe,  84  Pa.  888 ;  Morris's  App.,  88  Pa.  868. 

Davis  is  estopped  to  claim  the  goods :  Bush  v.  Genther,  174 
Pa,  154 ;  Maple  v.  Kussart,  53  Pa.  852  ;  Jourdan  v.  Dean,  175 
Pa.  599 ;  Chapman  v.  Chapman  &  Gansamer,  59  Pa.  214. 

Carroll  P.  Davis,  for  appellee,  was  not  heard,  but  cited  in 
his  printed  brief :  Bloomingdale  v.  Victor,  147  Pa.  872 ;  Meyers 
V.  Prentaell,  88  Pa.  484;  Stewart  v.  Wilson,  42  Pa.  452;  Tre- 
mont  Coal  Co.  v.  Manly,  60  Pa.  884;  Ott  v.  Sweatman,  166 
Pa.  222 ;  Taylor  on  Landlord  &  Tenant,  119 ;  Lenox  v.  McCall, 
8  S.  &  R.  95 ;  Brown  v.  Gray,  5  Watts,  17 ;  Hottenstein  v. 
Lerch,  104  Pa.  460 ;  Rowe  v.  Ream,  105  Pa.  548 ;  Seeger  v. 
Pettit,  77  Pa.  440 ;  Hill  v.  Sewald,  58  Pa.  271 ;  Harmony  B. 
Assn.  V.  Berger,  99  Pa.  824 ;  Bank  v.  North,  160  Pa.  808. 
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Pbr  Cubiam,  January  4, 1897 : 

This  is  a  feigned  issue  under  the  sheriffs  interpleader  act  to 
determine  whether  the  title  to  certain  articles  of  personal  prop- 
erty levied  on  by  the  sheriff  aa  the  property  of  Curtis  G.  Hug- 
gins,  was  in  the  plaintiffs  or  not.  As  claimants  of  the  property 
in  question,  the  burden  of  proof  was  on  Gallagher  Brothers,  the 
plaintiffs  in  the  issue.  The  learned  trial  judge,  being  of  opin- 
ion that  the  testimony  introduced  by  them  was  insufBcient  to 
go  to  the  jury,  withdrew  the  case  from  their  consideration  and 
directed  them  to  render  a  verdict  for  the  defendant,  which  was 
accordingly  done.  This  action  of  tiie  court  is  the  subject  of 
complaint  in  the  first  and  second  specifications. 

A  careful  consideration  of  the  testimony  has  satisfied  us  that, 
in  the  circumstances,  there  was  no  error  in  holding  that  the  evi- 
dence was  insufficient  to  justify  its  submission  to  the  jury,  and 
in  directing  a  verdict  for  defendant. 

The  remaining  so  called  specification  may  be  dismissed  with 
the  remark  that  it  is  not  according  to  rule,  in  that  it  fails  to 
call  attention  to  any  specific  error  of  the  court 

There  is  nothing  in  the  case  that  requires  further  notice. 

Judgment  affirmed. 


John  J.  Davis,  for  use  of  Mrs.  Annie  M.  Purdy,  v.  C.  G. 
Huggins,  Appellant. 

Jtidgmtnt— Evidence— Failure  of  consideration — Partnership . 

H.  and  D.  were  partners  in  a  manufacturing  establishment,  owning  the 
machinery  in  a  building  which  they  rented  from  D.^s  wife.  They  dis- 
solved partnership,  H.  buying  out  D/s  interest,  giving  him  therefor  a 
judgment  note.  On  the  same  day  U.  took  a  renewal  lease  from  D.*s  wife. 
Subsequently  D.  and  his  wife  executed  a  mortgage  of  the  real  estate, 
which  was  subsequently  foreclosed  and  the  property  sold.  On  an  issue 
to  determine  the  validity  of  the  judgment  entered  upon  the  judgment  note 
which  H.  had  given  D.,  it  was  proper  to  exclude  evidence  of  the  mortgage 
and  its  foreclosure  for  the  purpose  of  showing  that  D.^s  share  of  the  fix- 
tures had  been  conveyed  away  by  the  foreclosure  proceedings,  and  that 
therefore  there  had  been  a  failure  of  consideration  for  the  judgment  note. 

Argued  Nov.  5,  1896.  Appeal,  No.  167,  Oct  T.,  1896,  by 
defendant,  from  judgment  of  C.  P.  No.  3,  Allegheny  Co., 
May  T.,  1894,  No.  80,  on  verdict  for  plaintiff.    Before  Steb- 
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BBTT,  C.  J.,  Gbebn,  Williams,  Mitchell,  Dsan  and  Fell,  J  J. 
Affirmed. 

Issue  to  determine  the  validity  of  a  judgment  entered  upon 
a  judgment  note.    Before  Kennedy,  P.  J. 

At  the  trial  it  appeared  that  for  several  years  prior  to  Jan- 
uary 1, 1891,  the  appellant,  Curtis  G.  Huggins,  and  the  appel- 
lee, John  J.  Davis,  were  copartners,  and  that  they  jointly  owned 
a  mill  for  roiisting  coffee,  peanuts,  etc.,  also  for  grinding  coffee, 
etc.,  that  they  conducted  their  business  under  the  firm  name 
and  style  of  the  Allegheny  Roasting  Company,  at  No.  248 
Howard  street,  in  Allegheny  City,  Pa.  Their  mill  was  erected 
on  a  leasehold  which  they  obtained  from  Lillie  M.  Davis,  the  wife 
of  the  said  John  J.  Davis,  running  from  about  1887  to  the  first 
day  of  January,  A.  D.  1891,  at  which  time  they  agreed  upon  a 
dissolution  of  their  copai*tnership  business  and  executed  three 
papers ;  the  first,  a  lease  from  Lillie  M.  Davis  to  Huggins ;  the 
second,  a  judgment  note  from  Huggins  to  John  J.  Davia  for 
♦1,750.59,  the  third  the  following  agreement,  known  as  "  Ex- 
hibit, A." 

"  This  is  to  certify  that  John  J.  Davis  has  sold  his  interest  in 
the  AJlegheny  Roasting. Company  to  Curtis  G.  Huggins  for  the 
sum  of  seventeen  hundred  and  fifty  dollars  and  fifty-nine  cents 
(♦1,750.59) ;  for  the  said  amount  Curtis  G.  Huggins  has  given 
the  said  John  J.  Davis  a  judgment  note  to  bear  interest  at  6 
per  cent,  payable  quarterly,  and  it  is  further  agreed  that  the 
title  to  the  said  Allegheny  Roasting  Company,  for  which  this 
note  is  given,  shall  remain  in  said  John  J.  Davis  until  this  note 
is  fully  paid.  Further  agreed  that  Curtis  G.  Huggins  shall 
not  sell  the  Allegheny  Roasting  Company  or  take  any  partner 
until  the  said  John  J.  Davis  is  fully  paid,  and  in  consideration 
of  this  contract  John  J.  Davis  agrees  to  wait  on  the  payment 
of  judgment  note  four  years  from  January  1,  1891,  also  if  not 
convenient  to  pay  all  at  that  time  to  renew  the  note  and  extend 
the  time. 

"  Witness  my  hand  and  seal  1st  day  of  January,  1891. 

"C.  G.  Huggins.  [seal]. 

**  John  J.  Davis.  [seal]. 

"  Minnie  F.  Gallagher,    [seal]. 

«  Lillie  M»  Davis."  [seal]. 


Digitized  by  VjOOQIC 


510  DAVIS  to  use  v.  HUGGIN8,  AppeUant 

Statement  of  Facts.  [179  Pa. 

Subsequently  Mr.  and  Mrs.  Davis  joined  in  a  mortgage  of 
the  real  estate,  and  in  1893,  this  mortgage  was  foreclosed  and 
the  property  sold  at  sheriflf 's  sale  to  Gallagher  Brothers.  When 
the  defendant  was  on  die  witness  stand,  his  counsel  made  the 
following  offer : 

Mr.  Smith :  I  offer  "  Exhibit  A,"  which  is  a  sale,  or  provides 
for  a  sale  of  Mr.  Davis'  interest  in  the  Allegheny  Roasting  Com- 
pany, and  I  offer  by  this  witness  on  the  stand  to  explain  what 
this  interest  in  the  Allegheny  Roasting  Company  consisted  of, 
for  the  purpose  of  showing  that  it  consisted  of  his  share  of  these 
fixtures ;  for  the  further  purpose  of  showing  that  they  belonged 
to  the  real  estate  and  were  carried  away  by  this  mortgage  of 
Mr.  and  Mrs.  Davis,  and  that  therefore  Mr.  Davis  was  unable 
to  convey  them  as  he  purported  to  in  his  agreement,  and  to 
show  a  failure  of  consideration  in  that  way. 

Objected  to  as  immaterial,  for  the  reason  that  Mr.  Huggins 
has  said  that  he  knew  that  the  fixtures  belonged  to  Mr.  Davis 
before  1891.  Objected  to  further  because  these  men  were  part- 
ners, and  partners  are  supposed  to  know  all  the  goods  or  prop- 
erty that  the  firm  owns.  They  are  bound  by  a  knowledge  of 
tlie  books. 

The  Court :  Objection  sustained,  and  at  the  instance  of  coun- 
sel for  the  defendant,  exception  noted  and  bill  sealed.  [1] 

"  Q.  Mr.  Huggins,  at  the  time  that  you  folks  went  there  to 
begin  this  business  was  this  building  and  machinery  there  then  ? 
A.  No,  sir.  Q.  Who  put  the  stuff  there?  A.  The  firm,  the 
Allegheny  Roasting  Company.  Q.  On  Mrs.  Davis'  property? 
A.  Yes.  Q.  Under  what  right  did  you  take  there  then,  had 
you  a  lease  from  Mrs.  Davis  ?  A.  We  had  a  lease  as  far  as  I 
remember.  Q.  You  were  there  as  tenants  of  Mrs  Davis? 
A.  Yes,  sir.  Q.  Did  you  pay  her  rent?  A.  Yes,  sir.  Q.  And 
you  erected  these  fixtures  for  the  purpose  of  your  trade? 
A.  Yes,  sir." 

Mr.  Smith :  I  offer  this  mortgage  in  evidence,  recorded  in 
mortgage  book,  vol.  680,  page  84,  from  John  J.  Davis  and  Lil- 
lie  M.  Davis,  his  wife,  to  the  United  Security  Life  Insiirance  & 
Trust  Company  of  Pennsylvania,  mortgage  dated  the  27  th  of 
September,  1892,  for  the  consideration  of  13,000,  for  the  pur- 
pose of  showing  that  the  pmperty  which  it  was  intended  should 
be  conveyed,  in  pursuance  of  this  agreement  "  Exhibit  A  "  was 
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sold  or  conveyed  by  Mr.  and  Mrs.  Davis,  and  has  not  and  can- 
not now  be  conveyed  by  Davis  to  Huggins,  for  the  purpose  of 
showing  failure  of  consideration. 

Objected  to  as  before. 

The  Court:  Objection  sustained,  and  at  the  instance  of  coun- 
sel for  defendant,  exception  noted  and  bill  sealed.  [2] 

The  court  charged  as  follows : 

[Under  all  the  evidence  in  this  case,  your  verdict  must  be 
for  the  plaintiff  for  the  amount  of  his  claim,  and  I  so  instruct 
you.  [3] 

Verdict  and  judgment  for  plaintiff.     Defendant  appealed. 

Urrors  assiffued  were  (1,  2)  rulings  on  evidence,  but  not  quot- 
ing the  bill  of  exceptions ;  (3)  above  instruction. 

A.  0.  Patterson^  with  him  Craiff  Smith,  for  appellant. — Both 
parties  considered  that  the  agreement  was  not  a  consideration 
or  payment  to  consummate  a  sale  between  tiiem,  but  only  a 
means  to  bring  about  that  desired  end :  Union  Canal  Co.  v. 
Young,  1  Wharton,  432 ;  Youst  v.  Martin,  3  S.  &  R.  423 ;  Ash- 
mead  v.  Hean  &  Moulfair,  13  Pa.  584 ;  Duff  v.  Patterson,  159 
Pa.  812. 

Everything  put  into  and  forming  part  of  a  building,  or  ma- 
chinery for  manufacturing  purposes,  and  essential  to  the  manu- 
factory, is  part  of  the  freehold:  Gray  v.  Holdship,  17  S.  &  R. 
415 ;  Voorhis  v.  Freeman,  2  W.  &  S.  116 ;  Pyle  v.  Pennock,  2 
W.  &  S.  390  ;  Ege  v.  Kille,  84  Pa.  333 ;  Morris's  App.,  88  Pa. 
368. 

Carroll  P.  Davis^  for  appellee. — A  judgment  note  may  be 
entered  up  at  any  time :  Volkenand  v.  Drum,  143  Pa.  626. 

Huggins  bought  the  interest  of  Davis  in  the  Allegheny  Roast- 
ing Company,  and  the  written  contract  defines  what  he  bought. 
These  men  were  partners,  there  was  no  confidential  relationship 
between  them,  and  Huggins  was  bound  to  know  what  Mr. 
Davis's  interest  consisted  of :  Geddes's  App.,  80  Pa.  442. 

The  testimony  offered  would  tend  to  make  a  contract  other 
than  what  the  parties  intended  to  make,  and  did  make :  Clarke 
V.  Allen,  132  Pa.  40 ;  Morton  v.  Berens,  67  Pa.  459. 
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Pennsylvania  cases  all  recognize  the  tenant's  right  to  remove 
trade  fixtures  during  his  term :  Seeger  v.  Pettit,  77  Pa.  440 ; 
Hill  V.  Sewald,  58  Pa.  271 ;  Harmony  Bldg.  Assn.  v.  Berger, 
99  Pa.  824 ;  Taylor  on  Landlord  and  Tenant,  sec.  119 ;  Brown 
v.  Gray,  5  Watts,  17. 

It  is  to  be  presumed  that  the  mortgagee  knew  that  he  took 
subject  to  Huggins's  lease,  and  whether  he  knew  it  or  not,  he 
could  not  disturb  Huggins  in  the  enjoyment  of  what  he  bought 
from  Davis  :  Hottenstein  v.  Lerch,  104  Pa.  460 ;  Rowe  v.  Ream, 
105  Pa.  548. 

The  third  specification  of  error  is  in  giving  binding  instruc- 
tion to  find  for  plaintiff,  and  in  so  doing  the  court  below  is  sus- 
tained by  this  court  in  English's  Appeal,  119  Pa.  535 ;  Phillips 
V.  Meily,  106  Pa.  544;  Jackson  v.  Pajme,  114  Pa.  67. 

A  purchaser  of  personal  property,  in  full  possession  thereof, 
cannot  refuse  to  pay  for  it  because  a  third  party  has  asserted  a 
superior  title  and  threatened  to  bring  suit  for  the  recovery  of 
the  property,  or  its  value.  The  notice  and  threat  to  sue,  with- 
out more,  did  not  absolve  the  defendant  from  his  liability  to  pay 
his  notes :  Geist  v.  Stier,  134  Pa.  224. 

Per  Curiam,  January  4, 1897 : 

In  view  of  the  evidence  in  support  of  the  plaintiff's  claim, 
and  the  absence  of  any  testimony  on  which  to  base  a  valid 
defense,  the  learned  president  of  the  common  pleas  was  clearly 
right  in  directing  the  jury  to  find  in  favor  of  the  plaintiff  for 
the  full  amount  of  his  claim.  There  was  no  error  in  excluding 
the  offers  recited  in  the  first  and  second  specifications  respec- 
tively, nor  is  there  anything  in  the  case  that  requires  further 
notice. 

Judgment  afi&rmed. 
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Win.  G.  Henderson  v.  Allegheny  Heating  Co.,  Appellant. 

Negligence — Explosion  of  gaa — Contributory  negligence— Naiural  gets 
company. 

In  an  action  against  a  natural  gas  company  to  recover  damages  for  per- 
sonal injuries  su£fered  by  an  explosion  in  a  building,  it  appeared  that  the 
building  was  not  supplied  with  either  natuml  or  artificial  gas,  or  with 
pipes  for  conducting  the  same.  The  defendant  had  two  lines  of  pipe  laid 
ill  the  street  in  front  of  the  building,  the  larger  of  which  was  used  for 
general  distribution,  and  the  smaller  for  premises  near  the  exploded 
building.  The  smaller  pipe  was  within  a  few  feet  of  the  cellar  wall  of 
the  building.  Some  months  prior  to  the  accident  a  sewer  pipe  was  laid 
from  the  rear  of  the  building  through  the  cellar  and  out  beneath  the 
smaller  gas  pipe  into  a  main  sewer.  The  soil  in  the  neighborhood  was 
largely  sand  and  gravel.  The  evidence  showed  that  for  a  couple  of 
weeks  prior  to  the  accident  escaping  gas  had  been  detected  in  the  imme- 
diate vicinity.  The  explosion  occurred  immediately  after  a  ti*apdoor 
leading  into  the  cellar  of  the  building  was  opened ;  and  soon  afterwards, 
when  the  gas  pipe  immediately  in  front  of  the  premises  was  uncovered, 
an  old  rusty  break  therein  was  discovered.  The  evidence  as  to  whether 
the  company-  had  been  notified  of  the  escaping  gas  was  conflicting.  Held^ 
(1)  that  the  case  was  for  the  JU17;  (2)  that  a  judgment  and  verdict  for 
plaintiff  should  be  sustained. 

Argued  Nov.  5,  1896.  Appeal,  No.  162,  Oct.  T.,  1896,  by 
defendant,  from  judgment  of  C.  ?•  No.  3,  Allegheny  Co., 
May  T.,  1895,  No.  442,  on.  verdict  for  plaintiff.  Before  Stbb- 
BETT,  C.  J.,  Gbbbn,  Williams,  Mitchell,  Dbak  and  Fell,  J  J. 
Affirmed. 

Trespass  for  personal  injuries.    Before  McClung,  J. 

In  addition  to  the  facts  stated  in  the  opinion  of  the  Supreme 
Court  there  was  evidence  which  tended  to  show  that  the  plain- 
tiff had  notified  the  defendant  on  Februaiy  9, 1895,  that  gas 
was  escaping  in  the  neighborhood  of  the  building  in  which  he 
was  working,  and  which  subsequently  exploded. 

Defendant's  point  and  answer  thereto  were  as  follows : 
1.  That  under  all  the  evidence  in  the  case,  there  can  be  no 
recovery  by  the  plaintiff  against  the  defendant.    An%wer :  Re- 
fused. 

Verdict  and  judgment  for  plaintiff  for  $1,550.  Defendant 
appealed. 

Vol.  clxxix— 33 
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Error  a%9igned  was  above  instruction,  quoting  it. 

Wm.  it,  Hall^  Jr,^  for  appellant,  cited  as  to  negligence: 
Koelsch  V.  Phila.  Co.,  152  Pa.  365 ;  Holly  v.  Boston  Gas  Light 
Co.,  8  Gray,  123 ;  Hutchinson  v.  Boston  Gas  Light  Co.,  122 
Mass.  219;  as  to  contributory  negligence:  Beittenmiller  v. 
Bergner  &  Engel  Brewing  Co.,  22  W.  N.  C.  33 ;  Lanigan  v. 
New  York  Gas  Light  Co.,  71  N.  Y.  29 ;  Hunt  v.  Lowell  Gas 
Light  Co.,  1  Allen,  343 ;  Holly  v.  Boston  Gas  Light  Co.,  8 
Gray,  128  ;  Bartlett  v.  Boston  Gas  Light  Co.,  117  Mass.  538 ; 
Sherman  v.  Fall  River  Iron  Works,  2  Allen,  624 ;  Kibele  v. 
PhUa.,  105  Pa.  41 ;  Oil  City  Gas  Co.  v.  Robinson,  99  Pa.  1 ; 
Richards  v.  Willard,  176  Pa.  181. 

Jame9  S.  Young^  with  him  S.  U.  Trent^  for  appellee,  cited, 
Koelsch  V.  Phila.  Co.,  162  Pa.  361 ;  Oil  City  Gas  Co.  v.  Robin- 
son, 99  Pa.  1 ;  Kibele  v.  Phila.,  106  Pa.  41 ;  Ottersbach  v. 
Phila.,  161  Pa.  111. 

Opinion  by  Mr.  Chief  Justice  Stkbrbtt,  January  4, 1897 : 
The  question  presented  by  the  single  specification  of  error 
in  this  case  is  whether  the  testimony  relating  to  the  defendant 
company's  negligence,  and  the  alleged  contributory  negligence 
of  the  plaintiff  himself,  Was  of  such  a  character  as  to  justify  its 
submission  to  the  jury.  The  learned  trial  judge,  being  of  opin- 
ion that  it  was,  refused  the  defendant's  request  for  binding  in- 
structions, and  submitted  both  questions  to  the  jury  in  a  very 
elaborate  charge  to  which  no  exception  was  taken.  In  defend- 
ing his  action  in  thus  ruling,  a  detailed  review  of  the  testimony 
is  wholly  unnecessary.  A  brief  reference  to  the  salient  facts 
and  the  character  of  the  evidence  will  be  quite  sufficient  for 
the  purpose. 

The  explosion  which  caused  plaintiff's  injury  occurred  Feb- 
ruary 27,  1895,  in  a  tobacco  and  cigar  manufactory  on  Ohio 
street  in  Allegheny  City.  The  buildmg  was  not  supplied 
with  either  natural  or  artificial  gas,  or  with  pipes  for  conduct- 
ing the  same.  The  company  defendant  had  two  lines  of  pipe 
laid  in  the  street  in  front  of  the  building,  one  of  which  was  an 
eight-inch  pipe  used  for  the  general  distribution  of  gas  in  that 
neighborhood,  and  the  other  a  three-inch  pipe  used  in  supply- 
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ing  gas  to  premises  quite  near  the  exploded  building.  This 
pipe  passed  within  a  few  feet  of  the  cellar  wall  of  said  build- 
ing. Some  months  prior  to  the  accident  a  sewer  pipe  was  laid 
from  the  rear  of  the  building  through  the  cellar,  and  out  be- 
neath the  smaller  gas  pipe,  and*  thence  into  the  main  sewer  in 
Ohio  street.  The  soil  in  the  neighborhood  was  composed  largely 
of  sand  and  gravel. 

Plaintiffs  theory  of  the  explosion  was  that  gas  had  been 
escaping  from  a  break  in  the  smaller  pipe  for  some  time,  and 
passed  through  the  loose  soil  until  it  reached  the  recently  laid 
sewer  pipe,  and  thence  followed  the  same  into  the  cellar  where 
it  had  been  accumulating  until  the  explosion  occurred.  In  sup- 
port of  this  theory  part  of  the  evidence  was  to  the  effect  that 
escaping  gas  had  been  detected  at  that  point  for  a  couple  of 
weeks  prior  thereto.  The  explosion  occurred  immediately 
after  the  trap  door  leading  to  the  cellar  was  opened ;  and  soon 
thereafter,  when  the  gas  pipe  immediately  in  front  of  the  prem- 
ises was  uncovered,  an  old  rusty  break  therein  was  discovered. 
It  was  also  tei^tified  on  behalf  of  the  plaintiff  that  more  than 
two  weeks  before  the  accident  defendant  company  was  notified 
of  the  presence  of  escaping  gas  in  the  neighborhood,  but  noth- 
ing was  done  in  response  thereto.  It  was  denied  that  any  such 
notice  was  given ;  and  testimony  in  rebuttal  of  plaintiffs  case 
generally  was  introduced  by  defendant. 

Without  further  reference  to  the  testimony  introduced  by  the 
respective  parties,  it  is  sufficient  to  say  it  was  more  or  less  con- 
flicting, and  presented  questions  of  fact  which  a  jury  alone  could 
legally  determine.  It  therefore  follows  that  there  was  no  error 
in  refusing  to  charge  ^^  That  under  all  the  evidence  in  the  case 
there  can  be  no  recovery  by  the  plaintiff." 

Judgment  affirmed. 
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James  A.  Murphy,  T.  J.  Hamilton  and  F.  J.  Oesterling, 
now  for  use  of  James  A.  Murphy  and  Thos.  J.  Ham- 
ilton V.  Samuel  L.  Marshdl,  Appellant 

[Marked  to  be  reported.] 

Landlord  and  tenarU^Lease-^Dislress — Eviction. 

A  lease  provided  that  the  Ies8oi*s  might  enter  upon  the  premises  at  any 
time  during  the  term  for  the  purpose  of  putting  up  a  "  to  let"  or  ''for 
sale  "  sign ;  and  further,  that  if  at  any  time  the  tenant  should  attempt  to 
remove  his  goods  without  having  paid  the  rent  due,  the  lessors  might  stop 
such  removal  by  disti*aint.  It  also  contained  a  warrant  of  attorney  to  con- 
fess judgment  in  ejectment  and  for  the  amount  of  rent  due.  £arly  in  the 
morning  of  July  1,  when  a  monthly  instalment  of  rent,  payable  in  advance 
for  that  month,  was  due,  and  the  tenant  was  also  in  arrears  for  the  rent 
of  the  two  next  preceding  months,  ho  began  to  remove  his  goods,  when 
they  were  distrained.  *  The  officer  who  made  the  distraint  kept  them  upon 
the  premises  until  the  day  of  sale,  changing  the  locks  on  the  doors.  The 
same  day  a  *'to  let"  sign  was  placed  on  the  building.  Subsequently 
judgment  in  ejectment  for  the  premises  and  for  the  amount  of  rent  due 
was  entered  by  virtue  of  the  power  of  attorney  in  the  lease,  and  a  writ  of 
habere  facias  and  a  tl.  fa.  were  issued.  On  July  16,  the  sheriff  delivered 
possession  to  the  lessors  under  the  writ  of  habei-e  facias.  Upon  a  petition 
to  open  the  judgment,  defendant  alleged,  inter  alia,  that  he  did  not  owe 
for  the  July  rent  included  in  the  judgment,  because  the  lessors  had  taken 
possession  of  the  premises  on  July  1,  putting  up  a  "to  let^*  stign,  and 
changing  the  looks  on  the  doors,  thus  excluding  him  from  possession,  and 
that  the  sheriff  had  delivered  possession  to  the  lessors  by  virtue  of  the 
writ  of  habere  facias  on  July  16.  There  was  no  evidence  that  the  officer 
making  the  distress  excluded  the  lessee  from  possession,  or  that  he  did 
more  than  was  necessary  in  protecting  the  goods  under  the  landlord's 
warrant.  HM^  (1)  that  the  levy  under  the  landlord's  warrant  was  not  an 
eviction  and  did  not  suspend  liability  for  rent ;  (2)  that  the  changing  of 
the  locks  on  the  doors  by  the  officer  who  executed  the  warrant  did  not 
prejudice  the  landloi*ds*  right  under  the  contract ;  (3)  that  the  entering 
for  the  purpose  of  placing  a  **  to  let**  sign  on  the  building  was  not  an 
eviction,  inasmuch  as  it  was  authorized  by  the  lease;  (4)  that  the  lessors 
were  entitled  to  the  rent  for  the  month  of  July. 

Landlord  and  tenant — Waiver— Estoppel — Delay  in  giving  possession  of 
ihe  building. 

Where  a  tenant  has  regularly  paid  twenty-five  separate  months*  rent 
without  complaining  that  the  premises  were  not  completed  and  delivered 
to  him  the  first  month  of  the  term  as  provided  by  the  lease,  he  cannot 
thereafter  set  up  such  claim  as  a  defense  to  the  payment  of  rent. 
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Argued  Nov.  6,  1896.  Appeal,  No.  176,  Oct.  T.,  1896,  by 
defendant,  from  order  of  C.  P.  No.  2,  Allegheny  Co.,  July  T., 
1896,  No.  831,  discharging  rule  to  open  judgment  Before  Ster- 
BBTT,  C.  J.,  Gbbbn,  Williams,  Mttchbll,  Dean  and 
FsLL,  JJ.    Afi&rmed. 

Rule  to  open  judgment    Before  Whitb,  P.  J. 

The  facte  appear  by  the  opinion  of  the  Supreme  Court. 

Error  assigned  was  order  discharging  rule  to  open  judgment 

F.  C.  McQirr^  of  Marron  ^  McOirry  with  him  D.  F.  Fatter- 
son  and  John  Marron^  for  appellant,  cited,  Tiley  v.  Moyers,  48 
Pa.  404. 

J.  S.  Ferguson^  with  him  K  G.  Ferguson  for  appellees. 

Opinion  by  Mb.  Justice  Dean,  January  4, 1897: 
On  February  12, 1894,  plaintiffs  leased  to  defendant  a  five 
story  brick  building  on  Penn  avenue  in  the  city  of  Pittsburg 
for  a  term  of  five  years,  and  on  the  7th  day  of  November,  1894, 
a  large  building  in  the  rear  of  the  one  first  leased  for  the  term 
of  four  years  and  four  months.  Defendant  went  into  posses- 
sion and  occupied  the  buildings  as  a  retail  grocery  store  up 
until  1st  of  July,  1896.  The  rent  of  the  fiirst  property  was 
•70,000  for  the  five  years,  payable  monthly  in  advance;  the 
lessee,  among  other  covenants,  agreed  to  pay  all  water  taxes ; 
it  was  further  agreed  that  if  he  should  at  any  time  attempt  to 
remove  any  of  his  goods  mthout  having  paid  the  total  rent  and 
water  taxes  reserved,  the  lessors  should  have  the  right  to  stop 
the  removal  by  landlord's  warrant  and  distraint.  In  case  of 
violation  of  any  of  the  terms  of  the  lease,  there  was  given  to 
the  lessors  a  power  of  attorney  to  confess  judgment  in  an  amica- 
ble action  of  ejectment  for  the  premises,  also  judgment  for  the 
amoiint  due  according  to  the  terms  of  the  lease,  and  on  ten 
days'  notice  to  the  lessee,  issue  habere  facias  possessionem  with 
fi.  fa.  for  amount  of  judgment  and  costs,  with  attorney's  com- 
mission, without  firat  obtaining  leave  of  court.  On  the  Ist  day 
of  July,  1896,  a  monthly  instalment  of  rent  payable  in  advance 
for  that  month  was  due;  besides,  the  lessee  was  in  default  for 
rent  of  the  immediately  preceding  months  of  June  and  May, 
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the  whole  amounting  to  $3,702.90.  Before  daylight  of  that 
morning,  lessee  commenced  removing  his  goods  from  the  prem- 
ises, and  by  the  middle  of  the  day,  a  large  portion  of  the  stock 
had  been  packed  up,  carted  away  and  delivered  to  others  to 
whom  he  alleged  he  was  indebted.  At  that  hour  a  considerable 
quantity  of  lie  goods  yet  remained  on  the  leased  premises; 
then  learning  of  lessee^s  removal,  plaintiffs  took  out  a  land- 
lord's warrant  and  distrained  them  for  rent  in  arrears ;  the  sale 
on  this  warrant  realized  $1,539.60.  On  July  3,  the  lessors,  aver- 
ring violation  of  the  contract,  confessed  judgment  in  ejectment 
against  lessee  for  the  premises,  by  virtue  of  the  warrant  of  attor- 
ney, and  also  judgment  for  amount  of  rent  alleged  to  be  unpaid, 
$3,702.90,  which  included  all  the  rent  for  May  and  June  past 
due,  and  that  for  July  payable  in  advance,  also  a  balance  of 
water  tax  and  attorney's  commissions.  On  the  same  day,  as 
stipulated  for  in  the  lease,  notice  was  given  lessee  of  the  entry 
of  the  judgment,  and  that  writs  of  habere  facias  and  fi.  fa. 
would  be  issued  at  expiration  of  ten  days,  which  writs  were 
accordingly  issued  on  16th  of  July  following.  On  July  25, 
1896,  Marshell  presented  his  petition  to  the  common  pleas, 
praying  that  the  judgment  be  opened,  and  he  let  into  a  defense, 
averring :  1.  That  he  owed  nothing  for  water  tax,  and  the  July 
rent  of  $1,166.66,  included  in  the  judgment,  was  not  payable 
because  the  lessors  had  taken  possession  of  the  premises  on 
July  1,  and  had  immediately  put  up  a  "  to  let "  sign  on  the 
building,  and  changed  the  locks  on  the  doors,  thus  excluding 
him  from  the  possession.  2.  That  on  July  16,  by  virtue  of  the 
habere  facias,  the  sheriff  had  delivered  to  lessors  the  possession. 
3.  That  he  was  entitled  to  a  credit  of  $1,539.60,  amount  realized 
from  the  distraint.  4.  That  he  was  entitled  to  a  deduction  for 
one  month's  rent,  because  possession  had  not  been  delivered 
him  for  more  than  a  month  after  commencement  of  the  term 
specified  in  the  lease.  On  these  averments  the  court  granted 
a  rule  to  show  cause  why  judgment  should  not  be  opened. 
Considerable  evidence  was  taken;  the  court  discharged  the 
rule  as  to  all  except  the  wator  tax  for  1896,  $246.75,  for  which 
the  lessors  entered  a  credit.  From  this  decree  the  lessee  now 
appeals,  assigning  for  error  the  refusal  of  the  court  to  open  the 
judgment.  The  main  contention  is  as  to  the  rent  payable  iu 
advance  for  July. 
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If  it  had  appeared  that  the  landlords  had  taken  possession  on 
July  1,  because  the  tenant  was  in  default,  and  had  excluded 
him  therefrom,  and  put  up  a  ^'  to  let "  sign  on  the  building,  that 
would  have  been  such  an  unequivocal  assertion  of  his  right 
to  possession  and  denial  of  the  tenant's  right  as  constituted  an 
eviction  and  suspension  of  the  rent  But  there  was  evidence 
tending  to  show  an  entirely  different  state  of  facts.  The  rent 
was  due  on  July  1,  and  the  right  to  distrain  therefor  on  that 
day  followed  as  a  consequence.  The  officer  making  the  dis- 
traint levied' on  all  tiie  goods  remaining  in  the  building;  he 
was  not  bound  to  remove  them,  but  could  for  the  purpose  of 
safety  keep  them  there  until  appraisement  and  sale :  for  that 
purpose,  to  a  certain  extent,  necessarily,  he  was  in  possession  of 
the  premises,  as  the  custodian  of  the  goods.  Further  than  this, 
there  is  no  evidence  that  he  excluded  the  tenant  from  the  pos- 
session. Marshell  himself,  while  denying  any  intention  to  de- 
feat the  landlord's  collection  of  rent,  admits  part  of  the  goods 
were  packed  up  the  night  of  June  30  with  a  view  to  removing 
them,  and  that  he  intended  to  abandon  the  possession  on  July  1, 
and  to  that  end  conunenced  early  in  that  morning  to  cart  tbem 
away ;  that  the  levy  on  the  landlords'  warrant  prevented  the 
removal  of  t^ose  seized.  His  possession,  in  a  reasonable  view 
of  his  own  testimony,  was  not  disturbed  except  to  t^e  extent 
t^e  execution  of  the  warrant  disturbed  it.  This  was  in  no  sense 
an  eviction,  and  could  not  therefore  suspend  liability  for  rent. 
If  the  landlords  had  received  rent  for  the  month  of  July,  or 
had  resumed  possession  and  excluded  the  tenant,  it  might  well 
be  argued  the  tenant  was  relieved  from  payment,  for  it  would 
be  inequitable  to  permit  the  exaction  of  a  double  rent.  But 
the  weight  of  the  evidence  shows  the  contrary ;  the  tenant  evi- 
dently sought  to  abandon  the  building  on  July  1,  and  remove 
his  goods  from  the  reach  of  the  landlords'  warrant.  On  July  16 
they  took  possession  of  t^eir  abandoned  building  in  the  manner 
stipulated  in  the  contract,  and  it  remained  vacant  so  far  as  con- 
cerns payment  of  any  rent  by  others  for  the  whole  of  that 
month.  Then  why  should  not  the  tenant  pay,  when  the  con- 
tract so  stipulated  and  the  landlords  demand  it?  It  is  argued, 
the  landlords,  immediately  after  July  1  put  up  a  ^*  to  let "  sign  on 
the  building,  which  implies  a  resumption  of  possession  by  them ; 
but  the  contract  expressly  stipulates  as  follows :  '^  The  said  les- 
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sore  hereby  reserve  the  right  to  enter  upon  the  said  premises 
for  the  purpose  of  putting  up  and  maintaining  a  ^  to  let '  or 
'  for  sale  *  sign  thereon,  and  to  put  up  the  same  at  any  time 
during  the  term."  As  without  any  violation  of  the  agreement 
this  could  have  been  done  while  the  tenant  was  in  actual  pos- 
session, it  certainly  could  be  done  after  he  had  abandoned  the 
premises.  In  fact,  it  is  possible  the  tenant  might  have  had 
some  grounds  of  complaint  if  the  landlords  had  not  made  proper 
effort  to  secure  an  occupant.  As  to  changing  the  locks  of  the 
doore,  that  was  done  by  the  constable  who  executed  the  distress, 
and  who  had  no  keys  to  the  old  locks.  His  conduct,  in  the  per- 
formance of  his  duty,  cannot  prejudice  the  landlords*  right 
under  the  contract. 

As  to  the  complaint  made,  that  the  $1,539.60  realized  on  the 
distress  warrant  was  included  in  the  judgment,  the  appellant  is 
not  injured,  for  it  is  admitted  it  was  entered  as  a  credit  on  the 
execution  issued  on  the  judgment.  As  to  the  deduction  claimed 
because  the  building  was  not  completed  and  delivered  to  appel- 
lant the  firet  month  of  the  term,  as  provided  in  his  contract,  he 
paid  regularly  twenty-five  separate  months'  rent  thereafter  with- 
out complaint,  and  took  for  each  a  written  receipt  in  full, 
without  demand  for  abatement.  After  twenty-five  distinct  op- 
portunities for  the  assertion  of  this  credit,  and  yet  no  word 
uttered,  if  even  the  claim  had  been  well  founded  in  the  begin- 
ning, it  ought  to  now  be  presumed  he  waived  it. 

We  see  no  error  in  the  decree ;  it  is  therefore  affirmed. 
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.520  Charles  H.  Voight,  Richard  Floyd  and  Amanda  F. 
Voight,  Executoi's  of  Louis  H.  Voight,  Appellants,  v. 
John  C.  Wallace. 

Party  walls — Parly  walls  by  stattUe,  preseriplion  or  agreen^ni— Rights 
of  grantee. 

Since  the  passage  of  the  act  of  April  10,  1849,  P.  L.  600,  the  right  of 
the  first  builder  to  a  party  wall  is  considered  an  interest  in  the  realty 
which  passes  to  the  grantee  of  the  land,  and  the  act  applies  to  a  paity  wall 
whether  made  such  by  statnte,  prescription  or  agreement. 

Parly  wall — Contract — Bights  of  grantee. 

The  owner  of  a  lot  built  on  one  part  of  it.  and  then  conveyed  the  other 
part,  milking  the  middle  line  of  the  wall  of  the  building  which  he  had 
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18970  Syllabus— Arguments. 

erected  the  dividing  line  between  the  two  lots,  calling  it  a  party  wall  in 
the  description,  and  stipulating  in  the  deed  that  the  grantee,  his  heirs  or 
assigns,  should  not  make  use  of  the  wall  for  building  without  paying  a 
stipulated  pnoe  therefor.  Without  any  reservation  of  the  wall  or  light  to 
compensation  he  then  conveyed  the  remaining  lot  to  another  party,  who 
subsequently  became  the  owner  of  the  lot  first  sold,  subject  to  the  original 
reservation,  and  then  used  the  wall.  EM,  that  the  oiiginal  owner,  hav- 
ing parted  with  all  interest  in  the  land,  was  not  entitled  to  recover  the 
price  stipulated  for  the  use  of  the  party  wall. 

Argued  Nov.  5, 1896.  Appeal,  No.  176,  Oct.  T.,  1896,  by 
plaintiffs,  from  order  of  C.  P.  No.  1,  Allegheny  Co.,  Sept.  T., 
1896,  No.  912,  discharging  rule  for  judgment  for  want  of  a  suf- 
ficient affidavit  of  defense.  Before  Sterbett,  C.  J.,  Green, 
Williams,  Mitchell,  Dean  and  Fell,  JJ.    Affirmed. 

Rule  for  judgment  for  want  of  a  sufficient  affidavit  of  defense. 
The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

JError  assiffned  was  discharging  above  rule. 

John  S.  Lamhiey  with  him  A.  M.  Broum^  for  appellants. — It 
^-as  decided  as  early  as  1818  in  Hart  v.  Kucher,  5  S.  &  R.  1, 
and  afterwards  followed  in  many  cases  down  to  Dannaker  v. 
Riley,  14  Pa.  486  (1850),  that  the  right  to  compensation  for  the 
use  of  a  party  wall  did  not  pass  from  the  first  owner  by  his 
conveyance  of  the  house  and  lot,  and  that  it  was  a  mere  per- 
sonal right.  To  remedy  this  the  act  of  April  10,  1849,  was 
passed.  The  effect  of  this  was,  as  is  said  by  Justice  Wood- 
ward in  Knight  v.  Beenken,  80  Pa.  372  (1858)  to  make  "the 
interest  to  be  in  law  what  it  always  was  in  fact,  an  interest  in 
the  realty  and  not  a  mere  personal  right."  The  parties  in  inter- 
est, however,  might,  under  that  statute,  prevent  its  operation 
by  expressing  a  contrary  intent  as  has  been  done  in  this  case, 
and  then  the  right  to  recover  the  costs  of  the  wall  would  remain, 
as  before  the  passage  of  tiie  statute,  a  mere  personal  right. 

When  a  house  is  built  on  the  dividing  line  of  two  lots  owned 
by  the  same  person  the  whole  is  his,  and  it  is  not  necessary  to 
consider  how  much  of  the  building  rests  on  each  lot.  There  is 
no  room  for  the  operation  of  statutes  which  are  only  intended 
to  apply  where  the  land  is  owned  by  different  persons :  Doyle 
V.  Ritter,  6  Phila.  577;  Beaver  v.  Nutter,  82  Leg.  Int  179, 
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Finley  v.  Stuebiiig,  88  Leg.  Int.  386;  Oat  v.  Middleton,  2 
Miles,  247 ;  Norris  v.  Adams,  2  MUes,  S87. 

Whether  a  covenant  will  or  will  not  run  with  the  land  does 
not  so  much  depend  on  whether  it  is  to  be  performed  on  the 
land  itself  as  on  whether  it  tends  directly  or  necessarily  to 
enhance  its  value,  or  render  it  more  beneficial  or  convenient 
to  iiiose  by  whom  it  is  owned  or  occupied :  Gibson  v.  Holden, 
116  III.  199;  Spencer's  Case,  5  Coke,  16;  Kerr  on  Real  Prop- 
erty, sec.  1221 ;  Fennell  v.  Guffey,  139  Pa.  841 ;  Williams  v. 
Short,  155  Pa.  480;  Executors  v.  Lewis,  1  Clark,  422;  Linde- 
man  v.  Lindsey,  69  Pa.  93 ;  Keteltas  v.  Penfold,  4  E.  D.  Smith, 
122 ;  Weyman's  Executors  v.  Ringold,  1  Bradford,  52 ;  Hart 
V.  Lyon,  90  N.  Y.  663 ;  Sharp  v.  Cheatham,  88  Mo.  498 ;  Roche 
V.  Ulhnan,  104  lU.  11 ;  Stewart  v.  Aldrich,  8  Hun,  241. 

Where  there  is  an  agreement  that  if  either  party  build  a  wall, 
and  that  the  wall  remain  the  property  of  the  builder  until  the 
adjoining  owner  uses  it  as  a  party  wall  and  pajrs  one  half  of  the 
costs  of  building  it,  any  subsequent  purchaser  of  the  land  who 
uses  the  wall  must  pay  for  that  use,  whether  the  agreement  is 
held  to  be  a  covenant  running  with  the  land  or  not.  If  it  is  a 
covenant  running  with  the  land  he  pajrs  under  the  agreement 
If  it  is  not  such  a  covenant  he  must  pay  for  the  use  of  the  wall: 
Richardson  v.  Tobey,  121  Mass.  457 ;  Day  v.  Caton,  119  Mass. 
513 ;  Standish  v.  Lawrence,  111  Mass.  Ill ;  Sharp  v.  Cheatham, 
88  Mo.  498 ;  Roche  v.  Ullman,  104  111.  11. 

Parties  may  by  clear  and  express  words  in  deeds  of  convey- 
ance create  liens  either  for  purchase  money  or  for  performances 
of  collateral  conditions.  They  will  be  binding  upon  themselves 
and  their  privies,  and  run  with  the  land.  And  an  action  of 
assumpsit  or  debt  may  be  maintained  against  the  assignee  or 
subsequent  purchasers  of  said  land  for  the  enforcement  tiiereof : 
Hiester  v.  Green,  48  Pa.  96 ;  Heist  v.  Baker,  49  Pa-  9 ;  Blank 
V.  Kline,  156  Pa.  613. 

The  acceptance  of  a  deed  and  the  enjoyment  of  the  estate 
estops  the  person  claiming  it  from  denying  the  covenant,  even 
though  he  had  not  signed  or  sealed  the  deed :  Atlantic  Dock 
Co.  V.  Leavitt,  54  N.  Y.  85 ;  Trustees  of  Columbia  College  v. 
Lynch,  70  N.  Y.  440;  Randall  v.  Latham,  86  Conn.  48;  Bui^ 
bank  v.  Pillsbury,  48  N.  H.  475 ;  Emerson  v.  Mooney,  50  N.  H. 
315 ;  Trotter  v.  Hughes,  2  Keman,  74 ;  Thornton  v.  Trammel, 
39  Ga.  202. 
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J.  A.  JEvans,  of  Mc  Clung  ^  JEvatis^  for  appellee. — The  con- 
struction of  a  wall  one  half  on  each  of  two  lots  owned  by  the 
same  person  does  not  of  itself  make  the  wall  a  party  wall.  But 
it  is  equaUy  true  that  when  the  title  to  the  two  lots  passes  to 
different  persons  the  wall  may  become  a  party  wall  by  the  stip- 
ulations in  the  deed  of  conveyance :  Haines  v.  Drips,  2  Pars. 
236 ;  Euwer  v.  Henderson,  1  Penny.  463. 

We  submit  that  the  execution  and  delivery  of  this  deed  by 
Voight  and  its  acceptance  by  Fisher  was  an  agreement  by  them 
that  the  wall  should  be  a  party  wall. 

If  this  is  a  party  wall  the  right  to  demand  contribution  for 
the  cost  of  construction  thereof  passed  from  Voight  to  Wallace 
on  the  conveyance  by  the  former  to  the  latter  of  the  dominant 
lot:  Knight  v.  Beenken,  30  Pa.  372. 

Opinion  by  Mb.  Justice  Fell,  January  4, 1897 : 
This  appeal  is  from  an  order  discharging  a  rule  for  judgment 
for  want  of  a  sufficient  affidavit  of  defense.  The  action  was  to 
recover  for  the  use  of  a  party  wall.  Prior  to  1892,  L.  H.  Voight 
purchased  a  lot  of  land  with  a  front  of  fifty-three  feet  and  ten 
inches  on  the  north  side  of  Liberty  street,  Pittsburg.  On  the 
easterly  part  of  the  lot  there  was  a  brick  building  twent}''  feet 
wide.  Voight  built  a  warehouse  on  the  westerly  part  with  side 
walls  twenty-two  inches  thick.  On  December  20,  1892,  he 
conveyed  to  Andrew  Fisher  twenty  feet  and  eleven  inches  of 
the  easterly  part  of  the  lot.  This  conveyance  included  the 
ground  covered  by  the  old  building  and  eleven  inches  of  the 
twenty-two  covered  by  the  east  wall  of  ihe  new  building,  and 
made  the  lines  between  the  lot  conveyed  and  that  retained 
by  him  the  middle  of  the  tweuty-two  inch  wall.  The  lot 
conveyed  is  described  as  beginning  "  at  the  centre  of  a  party 
wall  common  to  the  lot  herein  conveyed  and  the  lot  next  adjoin- 
ing to  the  west,  thence  northerly  through  the  centre  of  said 
party  wall*'  and  the  deed  contains  this  proviso:  '* Provided 
however  that  this  conveyance  shall  not  be  construed  to  give  the 
party  of  the  second  part,  his  heirs  or  assigns,  the  right  to  use 
any  part  of  the  party  wall  hereinbefore  described  for  any  build- 
ing hereafter  to  be  erected  upon  the  lot  of  ground  hereby  con- 
veyed, or  for  any  extension  or  increase  in  size  of  the  present 
building  standing  on  said  lot  of  ground,  until  he  or  they  shall 
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have  paid  to  the  parties  of  the  first  part,  their  heirs  or  assigns, 
the  sum  of  $1,950.75,  being  one  half  of  the  cost  of  said  party 
wall.  It  being  distinctly  agreed  and  understood  that  this  con- 
veyance does  not  give  to  the  party  of  the  second  part,  his  heirs 
or  assigns,  the  right  to  use  the  said  party  wall,  which  had 
recently  been  erected,  except  for  the  building  now  standing  on 
the  lot  hereby  conveyed  in  its  present  condition."  In  1894, 
Voight  conveyed  to  Wallace,  the  defendant  in  this  case,  the 
westerly  part  of  the  lot,  the  east  line  running  through  the 
middle  of  the  party  wall.  In  this  deed  there  was  no  reserva- 
tion of  the  wall  or  of  the  right  to  compensation.  In  the  same 
year  Fisher  conveyed  the  easterly  lot  to  Wallace,  reciting  in 
the  deed  the  reservation  in  the  deed  from  Voight  to  him.  In 
1895  Wallace,  being  the  owner  of  both  lots  erected  a  building 
on  the  easterly  lot,  using  the  party  wall,  and  this  action  is 
brought  by  Voight's  executors  to  recover  from  him  one  half  of 
the  cost  thereof. 

The  essential  facts  are  these:  the  owner  of  a  lot  built  on  one 
part  of  it,  and  then  conveyed  the  other  part,  making  the  middle 
line  of  the  wall  of  the  building  which  he  had  erected  the  divid- 
ing line  between  the  two  lots,  calling  it  a  party  wall  in  the 
description  and  stipulating  in  the  deed  that  the  grantee,  his 
heirs  or  assigns,  should  not  make  use  of  the  wall  for  building 
witliout  paying  a  stipulated  price  therefor.  He  then  conveyed 
the  remaining  lot  to  another  party,  who  subsequently  became 
the  owner  of  the  lot  first  sold,  and  used  the  wall. 

Before  the  act  of  April  10, 1849,  the  right  of  the  first  builder 
to  compensation  for  the  use  of  a  party  wall  was  regarded  as  a 
personal  right  which  did  not  pass  from  him  by  liis  conveyance 
of  the  house:  Dannaker  v.  Riley,  14  Pa.  435.  The  act  of 
1849  provides  that  "  In  all  conveyances  of  houses  and  buildings 
the  right  to  and  compensation  for  the  party  wall  built  thereunto 
shall  be  taken  to  have  passed  to  the  purchaser  unless  other- 
wise expressed."  Since  the  passage  of  this  act  the  right  of  the 
first  builder  to  a  party  wall  is  considered  an  interest  in  the 
realty  which  passes  to  the  grantee  of  the  land.  Knight  v. 
Beenken,  30  Pa.  872.  If  the  wall  in  question  was  a  party  wall 
within  the  meaning  of  the  act  of  1849,  the  right  of  Voight  to 
payment  when  it  should  be  used  passed  by  his  conveyance  to 
Wallace,  and  became  vested  in  him.    If  Fisher  had  used  the 
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wall,  Wallace  could  have  recovered  of  him,  and  when  Wallace 
became  the  owner  of  both  lots  the  duty  to  pay  and  the  right  to 
demand  payment  were  both  his. 

When  the  wall  was  built  it  was  not  a  party  wall  by  statute. 
It  was  built  wholly  on  the  land  of  the  builder,  and  not  by  vii- 
tue  of  a  statute  giving  the  first  builder  the  right  to  enter  upon 
the  land  of  an  adjoining  owner,  which  applies  only  where  the 
wall  is  built  on  lands  owned  by  different  parties.  Fisher  took 
the  easterly  lot  subject  to  the  easement  of  support  of  the  divi- 
sion wall,  but  with  no  duty  imposed  by  statute  to  pay  for  the 
use  of  the  wall.  The  act  of  1849  applies  however  to  a  party 
wall  whether  made  such  by  statute,  prescription  or  agreement 
It  provides  that  in  all  conveyances  of  houses  and  buildings  the 
right  to  and  compensation  for  the  party  wall  built  therewith 
shall  pass  to  the  purchaser  unless  otherwise  expressed.  The 
law  was  intended  to  prevent  the  inconvenience  and  injustice 
resulting  from  the  title  to  the  wall  being  in  one  person  and  the 
right  to  compensation  outstanding  and  a  secret  claim  in  the 
hands  of  another. 

The  effect  of  the  conveyance  from  Voight  to  Fisher  was  to 
make  the  wall  a  party  wall  by  agreement.  The  conveyance 
included  one  half  of  the  land  on  which  the  wall  stood,  thus 
fixing  the  line  so  that  the  wall  should  be  for  the  benefit  of  both 
lots,  and  creating  cross  easements  of  support.  The  parties  de- 
clared the  wall  to  be  "  a  party  wall  common  to  the  lot  herein 
conveyed  and  the  lot  next  adjoining  to  the  west,"  and  by  reserv- 
ing the  right  to  compensation  they  invested  it  with  the  statu- 
tory incident  of  a  party  wall.  In  the  statement  of  claim  filed 
the  plaintiff  avers  that  by  the  delivery  of  the  deed  and  its  ac- 
ceptance by  Fisher  "  the  said  wall  became  a  party  wall."  If  it 
was  a  party  wall  the  act  of  1849  operated  on  the  conveyance 
from  Voight  to  Wallace  and  passed  the  right  to  compensation 
to  him,  and  that  ended  Voight's  right  to  recover  from  anyone 
for  the  use  of  the  walL 

Judgment  affirmed. 
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1179     523 
40SC  <^    Charles  H.  Voight,  Richard  Floyd  and  Amanda  F.  Voight, 

Executor  of  Louis  H.  Voight,  deceased,  Appellants,  v, 

Andrew  Fisher. 

Argued  Nov.  6,  1896.  Appeal,  No.  177,  Oct.  T.,  1896,  by 
plaintiff,  from  order  of  C.  P.  No.  1,  Allegheny  Co.,  Sept.  T., 
1895,  No.  913,  discharging  rule  for  judgment  for  want  of  a 
sufficient  affidavit  of  defense.  Before  Stebrett,  C.  J.,  Green, 
Williams,  Mitchell,  Dean  and  Fell,  JJ.    Affirmed. 

John  S.  Lambie^  with  him  A.  M.  Brown^  for  appellants. 

J.  S.  FerguBon^  with  him  E.  Q-.  Ferguson^  for  appellee. 

Opinion  by  Mr.  Justice  Fell,  January  4, 1897 : 
This  case  was  argued  with  the  case  of  Voight  v.  Wallace, 
ante,  620,  in  which  the  opinion  of  the  court  has  been  filed.     For 
the  reasons  stated  in  that  opinion  the  judgment  in  this  case  is 
affirmed. 


Mary  Cleary  v.  The  Pittsburgh,  Allegheny  &  Manches- 
ter Traction  Company,  Appellant. 

Negligence^  Street  rcUlways—Crossijig — Province  of  court  arid  jury. 
In  an  action  against  a  street  railway  company  to  recover  damages  for 
personal  injuries  the  case  is  for  the  juiy  where  the  evidence  tends  to  show 
that  when  the  plaintiff,  a  foot  traveler,  was  about  to  cross  a  street  and 
stopped,  and  a  car  also  stopped  just  befoi<e  reaching  the  crossing,  the  motor- 
man  and  the  plaintiff  eacJi  apparently  expecting  the  other  to  wait,  and  then 
both  started  so  nearly  together  that  a  collision  became  unavoidable. 

Argued  Nov.  6,  1896.  Appeal,  No.  179,  Oct.  T.,  1896,  by 
defendant,  from  judgment  of  C.  P.,  No.  1,  Allegheny  Co., 
March  T.,  1896,  No.  450,  on  verdict  for  plaintiff.  Before 
Sterrett,  C.  J.,  Green,  Williams,  Mitchell,  Dean  and 
Fell,  JJ.    Affirmed. 
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Trespass  for  personal  injuries.    Before  Collier,  J. 

At  the  trial  it  appeared  that  plaintiff,  a  woman  sixty  years 
of  age,  was  injured  by  a  collision  with  one  of  defendant's  elec- 
tric cars  on  August  20, 1894,  at  about  half  past  seven  in  the 
evening.  The  accident  occurred  in  Pittsburg,  at  the  end  of 
the  Sixth  street  bridge  across  the  Allegheny  river,  between  the 
cities  of  Pittsburg  and  Allegheny.  The  car  which  struck  the 
plaintiff  stopped,  and  the  plaintiff  also  stopped  before  crossing, 
and  then  both  started  so  nearly  together  that  a  collision  was 
unavoidable. 

The  court  charged  in  part  as  follows : 

[Now  she  alleges  that  when  she  was  coming  along  the  path- 
way upon  which  she  was  lawfully  walking  and  came  to  the 
crossing  in  pursuing  her  journey  down  Sixth  street,  that  while 
she  was  on  the  pavement,  and  before  she  crossed,  she  looked  to 
see  if  there  was  a  car  about  to  go  over  the  crossing,  or  close 
enough  to  reach  it  before  she  could  cross.  She  says  she  did  not 
see  any,  and  tiien  continued  on  her  way ;  that  she  stepped  down 
on  the  crossing,  and  when  she  got  on  the  track  or  on  the  road- 
way, one  or  the  otiier,  she  looked  again.  This  was  in  the  dusk 
of  the  evening,  but  the  testimony  is  that  there  was  plenty  of 
light  from  the  electric  lights.  She  says  she  saw  no  car  about 
to  go  over  the  crossing.  Now,  you  will  observe  that  the  car 
has  a  right  to  pass  over  that  crossing  before  it  stops ;  it  has  a 
right  to  go  over  it  to  deliver  passengers,  and  not  stop  on  the 
crossing.  She  alleges  that  after  having  looked  the  second  time 
she  was  struck,  and  that  she  knows  no  more  about  it  until  she 
came  to  her  senses  in  the  hospital.]  [8]  [She  then  caUs  the 
witneira  Mr.  O'Hara,  who  says  he  was  standing  at  the  comer  of 
the  Kennedy  building,  the  old  Morgan  building,  on  the  comer 
of  SixUi  street  and  Duquesne  way.  He  says  it  was  about  dusk 
in  the  evening ;  that  he  saw  the  car  twenty  or  twenty-two  feet 
back  of  the  old  lady,  coming  at  a  good  speed.  He  said  he 
wouldn't  give  an  opinion  as  to  the  rate  at  which  the  car  was 
traveling,  but  that  it  was  a  pretty  good  speed  ;  that  somewhere 
about  the  tollhouse  he  observed  the  motorman  turn  his  head 
to  hollo,  or  say  something  to  the  motorman  on  another  car  which 
he  says  was  passing  in  the  opposite  direction  at  that  time ;  that 
when  the  car  got  to  the  comer  the  motorman  turned  his  head 
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back  again  to  check  up ;  that  he  observed  this  old  lady,  the 
plaintiff,  just  about  that  time  step  off  the  sidewalk  onto  the 
street,  and  you  will  remember  that  where  the  curve  comes 
around  there,  it  is  a  very  short  distance  from  the  track  to  the 
curb,  according  to  the  evidence.  He  says  that  she  stepped  down 
there,  and  when  she  got  on  the  track,  she  was  struck,  and  that 
he  went  with  another  man  to  pick  her  up.]  [4] 

If  the  old  lady  looked  and  found  that  the  car  was  not  close 
enough  to  pass  over  the  crossing  before  she  could  reasonably 
expect  to  get  over;  if  it  was  in  actual  motion  and  was  about 
to  cross  and  she  looked  and  saw  it,  then  her  duty  was  to  stop 
till  it  got  by,  because  it  had  the  right  to  cross ;  the  road  had 
the  superior  right  to  cross.  Again,  under  such  circumstances, 
if  she  did  not  look  (she  was  not  bound  to  stop ;  to  stand  still ; 
you  are  not  bound  to  stop  eveiy  time  you  come  to  a  railroad 
crossing  of  this  kind  in  the  streets,  and  if  you  see  a  car  two 
squares  away,  wait  till  it  goes  by  before  crossing),  and  there 
was  a  car  approaching  and  about  to  cross,  it  was  her  own  fault 

On  the  other  hand,  if  she  did  look,  and  being  an  old  lady,  and 
it  being  the  dusk  of  the  evening,  she  did  not  see  the  car,  and  it 
was  coming  on  at  a  pretty  good  rate  of  speed  on  this  down  grade, 
and  if  further — which  is  disputed — ^you  find  that  the  motorman 
was  not  paying  attention  to  his  business,  was  not  keeping  a  look- 
out for  this  crossing  on  a  down  grade,  but  just  before  the  accident 
happened,  up  at  the  tollhouse,  was  turning  his  face  in  another 
direction  and  talking  or  halloing  to  somebody  else,  although  he 
turned  back  and  looked  before  he  actually  got  to  the  crossing, 
or  if  you  find  that  all  of  these  circumstances,  speed  and  all, 
constituted  negligent  conduct  on  his  part,  and  that  the  old 
lady  was  on  the  road  or  on  the  track  at  the  time  he  started 
his  car  around  the  curve,  she  would  be  entitled  to  recover, 
provided  you  find  at  the  same  time  that  there  was  no  negli- 
gence on  her  part  which  contributed  in  any  way  to  the  acci- 
dent Under  such  circumstances,  seeing  her  there,  it  was  his 
duty  to  let  her  get  across ;  he  would  not  be  allowed  to  run  her 
down. 

On  the  part  of  the  defendant,  the  testimony  is  this:  The 
allegations  are  twofold,  either  one  of  which,  if  you  are  satis- 
fied with  the  testimony,  is  a  perfect  defense.  The  defendant 
company  alleges  two  facts  in  defense,  which,  if  true,  would 
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show  not  only  negligence  on  the  part  of  this  poor  old  lady, 
but  very  great  carelessness.  They  allege  that  she  undertook 
to  cross  this  narrow  place  while  the  car  was  about  twenty  or 
twenty-two  feet  back  of  her — ^both  of-  them  coming  from  Alle- 
gheny; that  while  it  was  in  the  dusk  of  the  evening,  the  elec- 
tiic  lights  were  sufficient  to  enable  any  one  to  see  anything  there 
clearly ;  that  the  car  came  along  in  the  usual  way,  and  the  mo- 
torman,  as  he  came  up,  checked  his  car ;  that  tlie  car  arrived 
simultaneously  with  the  old  lady  opposite  the  tollhouse,  and 
that  it  was  the  duty  of  the  old  lady,  under  such  circumstances, 
to  stop  and  let  the  car  pass.  Now,  that  is  the  law.  If  the  car 
got  there  simultaneously  wit^  the  old  lady,  before  she  started 
over,  she  was  bound,  if  she  saw  it  moving,  to  let  it  go  by,  be- 
cause it  had  the  superior  right  to  pass  over  the  crossing  on  its 
own  track,  as  your  common  sense  will  tell  you.  And  the  defend- 
ant offers  testimony  which  tends  to  show  that  to  be  the  fact,  but 
that  is  for  you  to  find  by  the  weight  of  the  testimony.  If  that 
is  true  (and  you  heard  the  testimony),  it  was  her  duty  to  stop 
and  wait  till  tlie  car  got  over,  and  then  cross. 

Then  t^ey  set  up  another  defense,  and  it  is  this :  That  when 
the  motorman  came  around  there  he  checked  up  if  he  did  not 
stop  full  before  he  went  over  the  crossing.  They  allege  that 
when  the  motorman  came  around  and  saw  the  old  lady  standing 
on  the  sidewalk,  I  believe;  or,  at  any  rate,  they  allege  that  she 
was  not  on  the  track ;  that  he  checked  up  or  actually  stopped, 
and  that  after  he  stopped,  and  just  as  he  started  to  go  over  the 
crossing,  she  started  across  in  front  of  the  car ;  that  he  halloed 
at  her,  and  I  believe  it  was  shown  that  some  other  person  or 
peisons  halloed  at  her,  and  that  thinking  all  was  right,  and 
that  she  was  not  on  the  track,  he  then  started,  as  he  had  a  right 
to  do,  to  go  over  t^e  crossing,  and  that  she  started  after  the  car 
had  actually  started.  If  that  was  true,  it  was  carelessness,  and 
no  matter  if  the  old  lady  is  to  be  pitied,  as  she  certainly  is,  she 
could  not  recover  anything  in  t^is  case.  If  you  find  that  fact, 
no  matter  how  we  may  sympathize  with  the  old  lady,  we  must 
administer  the  law  faithfully,  and  the  verdict  should  then  be 
for  the  defendant. 
The  court  refused  binding  instructions  for  defendant.  [1,  2] 
Verdict  and  judgment  for  plaintiff  $1,500.  Defendant  ap- 
pealed. 

Vol.  CLxxix— 84 
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Errors  assigned  were  (1,  2)  refusal  to  take  the  case  from  the 
jury;  (8,  4)  above  instructions,  quoting  them. 

A,  M,  Neeper^  for  appellant. — Plaintiff  was  guilty  of  contrib- 
utory negligence :  Carson  v.  Federal  Street  &  Pleasant  Valley 
Ry.,  147  Pa.  219 ;  R.  R.  v.  Bell,  122  Pa.  68 ;  Moore  v.  R.  R., 
108  Pa.  849;  Ehrisman  v.  Ry.  Co.,  160  Pa.  180;  Wheela- 
han  V.  Traction  Co.,  150  Pa.  187 ;  Omslaer  v.  Traction  Co., 
168  Pa.  519. 

John  Marran^  of  Marron  ^  McQirr^  with  him  Marshall  ^ 
Sproul  and  F,  0.  McOirr^  for  appellee.— Defendant  was  negli- 
gent: Woeckner  v.  Erie  Electric  Motor  Co.,  176  Pa.  461. 

Opinion  by  Me.  Justice  Mitchell,  January  4, 1897  : 

It  is  charitable  to  suppose  tliat  the  plaintiff's  recollection  was 
so  confused  after  the  accident  as  to  make  her  testimony  worth- 
less, for  she  testifies  that  she  looked  around  in  the  direction  of 
the  bridge  and  there  was  no  car  there,  whereas  the  uniform  and 
indisputable  testimony  of  everyone  else  who  saw  the  accident, 
including  her  own  witness  O'Hara,  was  that  the  car  which 
struck  her  was  within  fifteen  to  twenty  feet  of  her  at  that 
moment.  This  would  therefore  be  a  clear  case  of  contributory 
negligence  by  stepping  in  front  of  a  moving  car,  within  the  rule 
in  Carroll  v.  R.  R.  Co.,  12  W.  N.  C.  848,  were  it  not  for  the 
fact  that  appeai-8  clearly  even  in  the  defendant's  evidence,  that 
the  car  had  also  stopped.  We  have  therefore  the  case  of  a  foot 
passenger  about  to  cross  a  street,  a  car  stopped  just  before  reach- 
ing the  crossing,  each  apparently  expecting  the  other  to  wait, 
and  then  both  starting  so  nearly  together  that  a  collision  became 
unavoidable.  Under  such  circumstances  only  a  jury  could  say 
where  the  fault  lay. 

The  recital  of  the  testimony  by  the  judge  in  his  charge  did 
not  follow  the  language  of  the  witnesses  exactly,  indeed  it 
would  have  been  very  difficult  to  repeat  much  of  it  precisely, 
but  we  have  not  been  convinced  that  he  made  any  substantial 
misstatement  of  the  substance  of  it. 

Judgment  affirmed. 
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Mary  A.  Allison  and  William  H.  Powers  r.  Jennie  A.        Uisci?! 
Powers,  Appellant.  '^^^^^ 

Negligence — Damtiges-— Widow  and  children — Acts  of  April  15, 1851,  ami 
April  26,  I860. 

Under  the  acts  of  April  15,  1851.  P.  L.  674.  nnd  April  26,  1855,  P.  L. 
309,  where  a  widow  recovers  damages  for  the  death  of  her  husband,  chil- 
dren of  the  deceased  are  entitled  to  a  share  of  the  amount  recovered  as  in 
ease  of  intestacy. 

Argued  Nov.  6,  1896.  Appeal,  No.  181,  Oct.  T.,  1896,  by 
defendant,  from  decree  of  C.  P.  No.  1,  Allegheny  Co.,  June.  T., 
1896,  No.  92,  on  bill  in  equity.  Before  Stbrebtt,  C.  J.,  Gbebn, 
Williams,  Mitchell,  Dean  and  Fell,  JJ.    Affirmed. 

Bill  in  equity  for  an  account. 

The  facts  appear  by  the  opinion  of  Slaglb,  J.  which  was 
as  follows : 

finding  of  facts. 

This  bill  was  filed  by  plaintiffs,  praying  that  the  defendant 
be  declared  to  be  a  trustee  of  a  certain  fund  received  by  her, 
and  directed  to  file  an  account  of  the  money  so  received.  The 
cause  was  heard  on  bill,  answer  and  replication,  and  testimony 
taken.  Upon  the  pleadings  and  evidence,  the  facts  are  found 
as  follows : 

1.  On  the  16th  day  of  August,  1889,  William  J.  Powers  died 
from  an  accident  on  the  line  of  the  Western  Pennsylvania  Rail- 
road, upon  which  he  was  traveling  as  a  passenger. 

2.  He  left  surviving  him  his  widow,  Jennie  A.  Powers,  the 
defendant,  and  five  children,  Mary  A.  and  William  H.,  the 
plaintiffs,  and  Frank  T.,  Ida  M.  and  Clara  M.  Mary  A.  and 
William  H.  are  children  of  a  former  wife,  and  the  others,  chil- 
dren of  the  defendant. 

8.  At  the  time  of  William  J.  Powers'  death,  Mary  A.  Powers 
was  over  twenty-one  years  of  age,  having  become  of  age  on  the 
24th  day  of  January,  1888.  She  was  at  that  time  a  member  of 
her  father's  family,  and  so  continued  until  her  marriage  on 
August  19, 1891.  She  had  for  some  time  been  engaged  as  clerk 
in  a  store,  receiving  wages,  a  portion  of  which  she  gave  to  her 
Eather,  and  after  his  death  to  the  defendant. 
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4.  Wm.  H.  Poweis  was  at  the  time  of  his  father^s  death  a 
minor,  having  arrived  at  the  age  of  twenty-one  on  the  5th  day 
of  July,  1890.  He  was  also  at  that  time  engaged  at  work,  receiv- 
ing wages,  and  had  been  for  some  time  previous.  He  was  also 
a  member  of  his  father's  family,  and  remained  with  his  step- 
mother until  October  2, 1895.  He  had  given  his  wages  to  his 
father  during  his  life,  and  to  his  step-mother  until  about  June  15, 
1890,  when  he  quit  work,  and  says  he  was  unable  to  get  a  posi- 
tion. 

5.  On  the  22d  day  of  November,  1889,  Jennie  A.  Powers, 
the  defendant,  commenced  an  action  against  the  Pennsylvania 
Railroad  Company,  at  No.  701,  December  term,  1889,  in  this 
court,  to  recover  damages  for  the  death  of  Wm.  J.  Powers, 
which  she  alleged  to  have  been  caused  by  the  negligence  of  that 
company.  The  action  was  in  her  own  name,  but  the  statement 
contains  a  clause  as  follows :  ^^  That  said  plaintiff  and  family, 
consisting  of  Wm.  H.  Powers,  Frank  T.  Powers,  Ida  M.  Pow- 
ers and  Clara  M.  Powers  and  Mary  A.  Powers,  wife  and  chil- 
dren of  said  William  J.  Powers,  deceased,  are  deprived  of  the 
support  as  aforesaid,'*  etc.  Whereupon  she,  the  said  plaintiff, 
says  that  ^^  by  reason  of  the  negligence  of  the  defendant  afore- 
said she  and  the  said  minor  children  of  said  William  J.  Powers, 
deceased,  have  sustained  damages  to  the  extent  of  $50,000,  and 
are  entitled  to  recover  said  sum  from  the  defendant ;  and  there- 
fore, in  her  own  behalf  and  on  behalf  of  her  said  children,  she 
brings  suit." 

6.  On  the  10th  day  of  February,  1891,  the  defendant  received 
from  the  Pennsylvania  Railroad  Company  the  sum  of  1^000  in 
compromise  of  this  claim,  and  executed  a  release  of  all  claims 
and  demands  of  herself  and  children,  which  she  signed  and 
sealed  in  her  own  name  and  as  ^^  Trustee  for  William  H.,  Frank 
T.,  Ida  M.,  Clara  M.  and  Mary  A.  Powers,  minor  children  of 
William  J.  Powers,  deceased." 

7.  Of  this  amount  she  paid  to  her  attorneys  $600. 

8.  The  defendant  supported  WiUiam  H.  Powers  until  Octo- 
ber 2, 1895,  as  a  member  of  the  family. 

OPINION  OP  THB  COUBT. 

The  only  question  of  law  arising  out  of  the  facts  of  this  case 
is,  whether  the  money  recovered  by  the  widow  for  the  death  of 
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her  husband  may  be  retained  by  her  for  the  use  of  herself  and 
family,  or  is  to  be  distributed  among  herself  and  children  under 
the  intestate  laws.  At  common  law  no  right  of  action  existed 
in  such  a  case.  In  this  state  it  was  provided  by  the  act  of 
April  16, 1851,  P.  L.  674,  Purd.  Dig.  1603,  pi.  3,  and  the  act 
of  April  26, 1855,  P.  L.  809,  Purd.  Dig.  1603,  pi.  4  and  5. 

Counsel  for  defendant  contend  that  "  The  proper  interpre- 
tation of  these  acts  is,  that  the  husband  has  a  right  of  action 
for  the  death  of  his  wife ;  that  the  widow  has  a  right  of  action 
for  the  death  of  her  husband ;  and  in  neither  case  is  there  to 
be  a  division  with  children  or  parents  under  the  intestate  laws, 
and  that  a  division  is  only  required  in  the  case  of  recovery  by 
children  or  parents." 

We  would  be  disposed  to  adopt  this  view  of  the  law  if  it 
were  not  for  several  opinions  of  tiie  Supreme  Court  which  are 
in  direct  conflict  with  it,  and  by  which  we  feel  bound. 

In  Huntingdon  &  Broad  Top  Railroad  Company  v.  Decker, 
84  Pa.  419,  the  court,  referring  to  the  act  of  1855,  sayB :  "  In- 
stead of  confining  the  right  of  action  to  the  widow  and  per- 
sonal representatives,  it  designates  four  separate  parties,  to  one 
of  whom,  according  to  the  circumstances  of  each  case,  the  right 
of  action  is  given.  If  the  deceased  leaves  a  husband,  he  alone 
is  clothed  with  the  right  of  action ;  if  the  wife  is  the  survivor, 
she  is  entitled  to  bring  suit;  if  there  be  neither  surviving  hus- 
band nor  widow,  the  right  of  action  is  given  to  the  children ; 
and  if  there  be  neither  husband  nor  widow  nor  children  sur- 
viving, it  is  given  to  the  parents  of  the  deceased.  But  while 
the  right  of  action  is  given,  according  to  the  circumstances  of 
each  case,  to  one  of  the  four  designated  parties,  it  is  clear  from 
the  wording  of  the  acts  that  the  entire  sum  recovered  is  not 
always  to  be  retained  by  the  plaintiff  in  his  or  her  own  right 
It  is  to  be  distributed  among  the  relatives  named  in  the  propor- 
tion they  would  be  entitled  to  take  the  personal  property  of  the 
deceased  in  case  of  intestacy,  and  to  the  end  that  it  may  appear 
who  are  entitled  to  participate  in  the  damages  recovered  it  is 
required  that  the  declaration  shall  state  who  they  are.  In  the 
present  case  the  widow  has  the  right  of  action,  not  exclusively 
for  her  own  use,  but  for  the  joint  use  and  benefit  of  herself  and 
children." 

In  the  case  of  Boro.  of  South  Easton  v.  Reinhart,  18  W.  N. 
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CI  889,  it  is  said :  "The  widow  had  the  right  of  action^  not 
exclusively  for  herself  or  for  her  own  use,  but  for  the  joint  use 
of  herself  and  minor  children." 

In  Lehigh  Iron  Co.  v.  Rupp,  100  Pa.  95,  it  was  decided  that 
parents  have  not  a  joint  interest  with  a  childless  widow,  but 
the  court  said :  "  When  a  husband  or  wife  recovers  damages, 
and  there  ai*e  children  of  the  deceased,  the  provision  of  the  stat- 
ute of  distribution  under  the  intestate  laws  applies,  and  strictly 
accords  with  the  main  object  of  the  statute,  which  is  a  remedy 
for  the  loss  to  the  family." 

These  cases  settle  the  question^  that  the  recovery  by  the 
widow  is  "for  they^m^  use  of  herself  and  children."  But  it  is 
further  contended  that  she  has  the  right  to  retain  the  money 
for  the  support  of  herself  and  family.  But  this  question  also 
appears  to  be  settled  against  the  contention  of  defendant  by 
these  cases,  as  it  is  distinctly  stated  that  "  It  is  to  be  distributed 
among  the  relatives  named,  in  the  proportion  they  would  be 
entitled  to  take  the  personal  properly  of  the  deceased  in  case 
of  intestacy."  And  this  is  the  only  logical  conclusion,  as  the 
joint  interest  can  only  be  deduced  from  that  clause  of  the  act 
of  assembly  which  directs  that  it  shall  be  so  distributed.  It  \b 
also  in  accord  with  other  decisions  of  the  Supreme  Court,  which 
hold  that  the  rights  of  children  do  not  depend  on  the  continu- 
ance of  the  family  relation,  and  the  courts  cannot  inquire  into 
the  question  whether  one  child  is  injured  more  or  less  than 
another. 

In  the  case  of  the  North  R.  R.  R.  Company  v.  Robinson,  44 
Pa.  175,  it  was  held  that  "  An  action  against  a  railroad  company 
for  negligence  in  causing  the  death  of  a  father  is  properly  brought 
in  the  name  of  all  the  children ;  the  recovery  is  for  the  benefit 
of  all ;  the  amount  to  be  distributed  as  in  case  of  intestacy."  In 
this  case  only  one  of  the  four  children  was  dependent  upon  the 
father ;  she  wajs  a  widow,  and  resided  with  him.  The  other 
three  children  were  grown  up,  lived  separately  from  their  father, 
and  derived  no  part  of  their  support  from  him  at  the  time  of  his 
death.  In  answer  to  the  argument  that  only  those  who  could 
show  an  actual  damage  were  entitled  to  recover,  the  court  says : 
"If  such  were  to  be  the  rule,  we  should  have  tiie  indecent 
spectacle  of  an  investigation  whether  the  loss  of  a  parent  or  child 
was  or  was  not  in  fact  an  advantage  rather  than  a  loss,"  etc. 
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In  Schnatz  v.  Phila.  &  R.  R.  R.  Company,  160  Pa.  602,  the 
court  says :  "  The  act  itself  makes  no  distinction  between  chil- 
dren over  age  and  those  under,  between  those  married  or  single, 
between  those  having  homes  and  families  of  their  own  and  those 
still  members  of  the  parents'  household." 

In  view  of  these  decisions  and  opinions,  we  find  as  matter  of 
law  that  the  plaintiffs,  Mary  A.  Allison  and  Wm.  H.  Powers, 
have  an  interest  in  the  money  recovered  by  the  defendant,  Jennie 
A.  Powers,  and  that  the  same  is  distributable  to  them  respec- 
tively in  the  proportion  they  would  take  the  pereonal  property 
of  their  father,  Wm.  J.  Powers,  under  the  intestate  laws  of  this 
commcmwealth.  A  decree  will  therefore  be  entered  declaring 
her  to  be  a  trustee  of  said  fund  and  directing  her  to  state  an  ac- 
count of  the  same.  This  view  of  the  case  makes  it  unnecessary 
to  consider  the  effect  of  the  form  of  action  and  release. 

There  was  some  evidence  offered  at  the  heaiing  appropriate 
to  an  account,  but  we  think  the  better  practice  is  to  first  dispose 
of  the  question  of  liability  to  account  when  that  is  in  dispute, 
and  if  any  dispute  arises  as  to  the  account  itself,  dispose  of  it 
in  a  subsequent  hearing.  In  this  case  the  testimony  is  scarcely 
sufficient  for  an  intelligent  statement  of  account 

DECREE. 

And  now,  August  8, 1896,  this  cause  came  on  to  be  heard  on 
bill,  answer,  replication  and  testimony  taken,  and  thereupon, 
after  argument  by  counsel,  upon  consideration  thereof,  Jennie 
A.  Powers,  the  defendant,  is  adjudged  and  decreed  a  trustee, 
for  Mary  Allison,  (formerly  Mary  A.  Powers,)  and  William  H. 
Powei-s,  plaintiffs  above  named,  of  such  share  of  the  money 
recovered  by  her  from  the  Pennsylvania  Railroad  Company,  at 
No.  701,  December  term,  1889,  of  this  court,  as  is  due  to  them, 
respectively,  under  the  intestate  laws  of  the  state  of  Pennsyl- 
vania, as  children  and  heirs  at  law  of  William  J.  Powers,  de- 
ceased, and  it  is  further  ordered  that  Jennie  A.  Powers  file  in 
this  case  an  account  of  all  moneys,  so  recovered  by  her,  within 
ten  dajrs  from  the  date  of  this  decree ;  subject  to  a  decree  of 
distribution  by  the  court. 

On  August  18, 1896,  Jennie  A.  Powers  filed  an  account. 

On  August  20, 1896,  Mary  A.  Allison  filed  exceptions  to  tha 
account. 
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FINAL  DEOBEB. 

And  now,  to  wit,  September  16, 1896,  this  cause  came  on  to 
be  heard  on  an  account  filed  by  the  defendant,  Jennie  A.  Powers, 
and  exceptions  filed  thereto  by  Mary  A.  Allison,  one  of  the 
plaintiffs,  after  argument  of  counsel,  and  upon  consideration 
thereof,  it  is  ordered  and  decreed  that  the  said  Jennie  A.  Powers 
pay  forthwith  to  the  said  Mary  A.  Allison  the  sum  of  one  thou- 
sand two  hundred  and  fifty-one  dollars  and  thirty-four  cents, 
liquidated  as  follows : 

One  fifth  of  two  thirds  of  #7,400  being   .        .       «986.66 
Less  five  per  cent  commission      •        •        •  49.33 

937.33 
Interest  thereon  from  February  12, 1892,  to  date        314.01 

Total  *1,251.84 

It  is  further  ordered  and  decreed  that  said  Jennie  A.  Powers 
be  and  hereby  is  allowed  credit  for  the  several  amounts  charged 
in  her  account  against  the  interest  of  William  H.  Powers  as 
payment  in  full  to  him  for  the  same,  and  the  bill  be  dismissed 
as  to  him.  And  that  said  Jennie  A.  Powers  pay  the  costs  of 
this  suit. 

And  now,  to  wit,  September  22, 1896,  it  appearing  to  the  court 
that  an  error  was  made  in  the  calculation  of  interest  on  the 
amount  of  the  within  decree,  it  is  therefore  on  motion  of  both 
counsel  for  plaintiff  and  defendant,  ordered  that  said  decree  be 
and  hereby  is  amended  as  to  the  amount  thereof  as  follows : 

Amount  due  Mary  A.  Allison          .        .        .       t937.33 
Interest  from  February  12,  1892,  to  Septem- 
ber 16, 1896     258.38 

Total  $1,196.71 

Errors  assigned  among  others  were  (3,  4)  interlocutory  and 
final  decrees  as  above,  quoting  them. 

Levi  Bird  Duff^  with  him  James  M.  Cook,  for  appellant. — 
Assuming  the  act  of  1851  to  be  repealed,  and  looking  at  the 
case  under  the  act  of  1855,  the  only  question  is  whether  the 
sum  recovered  by  a  widow  as  damages  for  the  death  of  her 
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husband  by  negligence  must  be  distributed  to  herself  and  chil- 
dren under  t^e  intestate  law.  A  very  material  question  is  to 
what  persons  does  the  word  *^  them  *'  in  the  second  clause  of 
the  act  refer?  **  The  sum  recovered  shall  go  to  *  them '  in  the 
proportion,"  etc.  If  the  word  "them"  refers  to  all  of  the 
persons  named  in  the  clause,  "husband,  widow,  children  or 
parents,"  then  children  are  entitled  to  share  in  the  sum  recov- 
ered by  the  husband  (their  father),  and  in  the  sum  recovered 
by  the  widow  (their  mother),  and  in  default  of  children,  parents 
are  entitled  to  share  in  the  sum  recovered  by  the  widow.  The 
first  part  of  the  sentence  being  in  the  disjunctive,  and  contain- 
ing nouns,  both  singular  and  plural,  and  the  pronoun  "  them  " 
being  plural,  it  agrees  grammatically  only  with  the  plural  nouns. 
The  grammatical  interpretation  of  a  statute  is  the  proper  inter- 
pretation, unless  the  subject-matter  or  context  requires  a  differ- 
ent interpretation :  Dwarris  on  Statutes,  196.  There  is  no  such 
requirement  here. 

Interpreting  the  statute  grammatically,  the  division  under 
the  intestate  laws  would  take  place  only  in  case  of  recovery  by 
children  or  parents :  R.  R.  v.  Zebe,  88  Pa.  818 ;  Books  v.  Dan- 
ville, 96  Pa.  168. 

In  actions  by  the  husband  it  is  not  the  practice  to  name 
the  children  in  the  declaration :.  Railroad  v.  Jones,  128  Pa.  308. 
But  until  recently  in  actions  by  the  widow  it  was  the  practic  . 
to  name  the  children  in  the  declarations  as  parties  entitled  to 
share  in  the  sum  recovered :  Railroad  v.  Decker,  84  Pa.  426. 
Now,  however,  it  is  error  to  jom  the  children  as  parties :  Easton 
V.  Reinhart,  18  W.  N.  0.  889 ;  R.  R.  v.  Conway,  112  Pa.  611. 

It  is  held  in  Lehigh  Iron  Co.  v.  Rupp,  100  Pa.  96,  that  where 
a  husband  leaves  a  widow,  but  no  children,  and  a  father,  that 
the  father  is  not  entitled  to  share  with  the  widow  in  the  sum 
recovered. 

The  cases  relied  on  by  the  lower  court  are:  Railroad  v. 
Decker,  84  Pa.  419;  Easton  v.  Reinhart,  18  W.  N.  C.  889; 
Lehigh  Iron  Co.  v.  Ruj^  100  Pa.  96.  We  think  he  has  misin- 
terpreted these  cases.  Railroad  v.  Decker  decided  only  that  the 
action  was  well  brought  in  the  name  of  the  widow ;  the  remarks 
of  the  court  on  the  general  construction  of  the  acts  were  outside 
of  the  case  and  are  not  binding  authority.  These  remarks  were 
repeated  in  Boro.  v.  Reinhart  and  in  Lehigh  Iron  Co.  v.  Rupp, 
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and  in  other  cases,  but  in  none  of  them,  was  the  question  of 
distribution  between  the  widow  and  children  raised,  and  hence 
it  was  not  decided. 

Lems  McMullen^  for  appellee,  was  not  heard,  but  argued  in 
his  printed  brief. — The  contention  that  where  the  husband  or 
widow  recover  damages  for  the  death  of  one  or  the  other  and 
the  children  of  the  deceased,  the  sum  so  recovered  should  not 
be  distributed  to  them  in  the  proportion  thej  would  take  in  case 
of  intestacy,  is  contrary  to  the  plain  reading  of  the  act  of  assem- 
bly and  all  authority  construing  it :  Lehigh  Ii*on  Co.  v.  Rupp, 
100  Pa.  96 ;  North  P.  R.  R.  v.  Robinson,  44  Pa.  175 ;  Schnatz 
v.  PhUa.  &  R.  R.  R.  Co.,  190  Pa.  602. 

While  the  act  of  assembly  gives  the  widow  the  right  of  action, 
yet  the  entire  sum  recovered  is  not  to  be  retained  by  her  in  her 
own  right :  South  Easton  Borough  v.  Reinhart,  13  W.  N.  C. 
389 ;  Huntingdon  &  Broadtop  R.  R.  v.  Decker,  84  Pa.  419. 

Opinion  by  Me.  Chief  Justice  Stebbbtt,  Jan.  4, 1897 : 
The  facts  of  this  case  and  the  legal  conclusions  drawn  there- 
from are  so  clearly  presented  in  the  lewned  trial  judge's  state- 
ment that  extended  reference  to  either  is  quite  unnecessary. 

The  first  and  second  specifications  may  be  dismissed  with  the 
remark  that  there  is  no  error  either  in  finding  the  facts  recited 
in  the  former,  or  in  not  finding  as  complained  of  in  the  latter. 
The  court's  findings  must  therefore  be  accepted  as  the  estab- 
lished facts.  The  controlling  question  presented  thereby  is, 
whether  the  money  recovered  from  the  Pennsylvania  Railroad 
Company  by  the  defendant,  as  widow  of  WiUiam  J.  Powers, 
for  the  death  of  the  latter,  may  be  retained  by  her  for  the  use 
of  herself  and  family,  or  must  be  distributed  among  herself  and 
the  children  of  her  deceased  husband  under  the  intestate  laws? 
This  question  was  rightly  resolved  in  favor  of  the  plaintiffs  by 
holding  that  they  are  interested  in  the  money  recovered  by  their 
stepmother,  and  that  the  same  is  distributable  to  them  respec- 
tively in  the  proportion  they  would  take  the  personal  property 
of  their  deceased  father  under  the  intestate  laws  of  this  com- 
monwealth. This  ruling  is  in  strict  accord  with  the  letter  as 
well  as  the  spirit  of  the  acts  of  April  15, 1851,  and  April  26, 
1855,  and  in  harmony  with  several  decisions  of  this  court, 
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among  which  are,  Railroad  Co.  v.  Decker,  84  Pa.  419,  Boro.  of 
South  Easton  v.  Reinhart,  13  W.  N.  C.  389,  Lehigh  ton  Co. 
V.  Rupp,  100  Pa.  95;  Railroad  Co.  v.  Robinson,  44  Pa.  175, 
Schnatz  v.  Railroad  Co.,  160  Pa.  602. 

A  decree  was  accordingly  entered  declaring  the  defendant 
a  trustee  of  the  fund  collected  as  aforesaid,  and  directing  her 
to  file  an  account  of  the  same.  On  the  coming  in  of  that  ac- 
count, a  final  distribution,  as  to  the  respective  interests  of  the 
plaintiffs  in  the  fund,  was  entered ;  and  thereupon  this  appeal 
was  taken. 

The  question  involved  in  the  interlocutory  as  well  as  the 
final  decree,  has  been  so  ably  and  satisfactorily  discussed  and 
disposed  of  by  the  learned  trial  judge  that  nothing  need  be 
added  to  what  has  been  said  in  his  opinion  sent  up  with  the 
record.  On  that  opinion  the  decree  is  affirmed  and  the  appeal 
dismissed,  with  costs,  to  be  paid  by  the  appellant. 
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Martha  Burk  v.  William  E.  Howley,  appellant,  Roger  i  2i6      *476, 
O'Mara  and  Henry  Whitehouse.  \m 

•^  |R9SC«11 

Arrest  wilhotU  warrant — Hearing, 

While  an  aiTest  on  an  exigency  where  reasonable  grounds  of  suspicion 
exist  may  be  made  without  a  warrant,  it  is  the  duty  of  the  person  or  officer 
making  the  aiTest  to  take  the  accused  befoi*e  a  magistrate  for  formal  accu< 
sation  and  heanng  before  he  shall  have  been  locked  up. 

False  imprisonment — Evidence — Probable  cause. 

In  an  action  for  false  imprisonment,  evidence  as  to  a  conversation  be- 
tween the  plaintiff  and  the  officer  who  arrested  him,  not  in  the  presence  of 
defendant,  as  to  the  appearance  of  the  rooms  burglarized,  is  inadmissible. 

Malicious  prosecution — Arrest— Unjustifiable  detention — Probable  cause 
—Province  of  court  and  jury — Joint  trespassers. 

Probable  cause  does  not  depend  on  the  state  of  the  case  in  point  of  fact, 
but  on  the  honest  and  reasonable  belief  of  the  party  prosecuting.  What 
facts  and  circumstances  amount  to  probable  cause  is  a  question  of  law ; 
whether  they  exist  in  any  particular  case  is  a  question  of  fact.  When  the 
fai'ts  are  in  controversy,  the  subject  must  be  submitted  to  the  jury,  in 
which  event  it  is  the  duty  of  the  court  to  instruct  them  what  facts  will  con- 
stitute probable  cause,  and  submit  to  them  only  the  question  of  such  facts. 

In  an  action  for  malicious  prosecution,  it  appeared  that  the  plaintiff,  a 
colored  woman,  thirty  years  of  age,  had  been  in  the  service  of  defendant  for 
about  one  week.    While  she  was  sole  occupant  of  defendant's  house,  the 
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bouse  was  entered  and  a  large  quantity  of  silverware  stolen.  On  rising 
in  the  morning  plaintiff  immediately  notified  defendant  who  had  been 
sleeping  in  the  next  house.  An  officer  was  summoned  who,  in  the  pres- 
ence of  defendant,  charged  plaintiff  with  the  theft.  She  protested  her 
innocence,  but  was  arrested  without  a  warrant,  and  detained  in  a  station- 
house  at  the  defendant's  request  for  eight  days.  Defendant  knew  that 
plaintiff  had  a  good  character.  The  evidence  showed  that  her  detention 
was  for  the  purpose  of  forcing  her  to  confess  guilt.  The  officer  who  made 
the  arrest  testified  that  at  the  time  of  plaintiff's  atrest  defendant  stated  to 
the  officer  that  some  one  inside  the  house  must  have  opened  it,  and  the 
plaintiff  was  the  only  one  inside.  He  gave  no  intimation  to  the  officer  of 
plaintiff's  previous  good  character.  Eeld,  (1)  that  it  was  not  error  for  the 
court  to  charge  that  if  the  arrest  was  made  at  defendant's  instance,  with  his 
knowledge  and  consent,  it  was  sufficient,  although  he  may  not  have  ex- 
pressly directed  the  officer  to  arrest  the  plaintiff;  (2)  that  it  was  proper  to 
charge  that  if  defendant  was  a  party  to  the  detention  of  plaintiff  in  order 
to  force  a  confession  from  her,  he  became  a  party  to  the  illegal  imprison- 
ment; (8)  that  a  verdict  and  judgment  for  plaintiff  should  be  sustained: 
McCarthy  r.  De  Armit,  99  Pa.  64,  distinguished. 

Where  there  are  two  joint  trespassers,  the  party  injured  may  sue  both 
or  either,  and  if  he  proceeds  against  but  one,  that  one  cannot  relieve  him- 
self from  responsibility  by  showing  that  tlie  other  participated  in  the  ille- 
gal act. 

Argued  Nov.  6,  1896.  Appeal,  No.  160,  Oct.  T.,  1896,  by 
William  E.  Howley,  defendant,  from  judgment  of  C.  P.  No.  2, 
Allegheny  Co.,  July  T.,  1896,  No.  87,  on  verdict  for  plaintiff. 
Before  Stbrrbtt,  C.  J.,  Green,  Williams,  Mitchell,  Dean 
and  Fell,  JJ.    Affirmed. 

Trespass  for  malicious  prosecution.    Before  White,  J. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

At  the  trial  when  John  E.  Kramer,  the  officer  who  arrested 
plaintiff,  was  on  the  stand,  he  testified  as  follows  : 

**  A.  I  went  there  and  made  an  examination  of  the  house, 
and  was  led  to  believe  it  was  opened  from  the  inside.  That  is 
from  what  Howley  told  me ;  then  I  asked  to  see  the  girl  and  I 
had  a  talk  with  the  girl,  and  she  told  me  when  she  went  up 
stairs  that  night  she  was  positive  that  the  side  door  was  bolted. 
Q.  That  is  the  door  leading  up  from  the  cellar?    A.  Yes,  sir." 

Objected  to. 

By  the  Court:  Is  the  object  of  this  to  cast  suspicion  on  her? 

By  Mr.  Patterson  of  counsel  for  defendant:  No,  the  object  of 
this  is  to  show  that  the  officer  here  now  on  the  witness  stand 
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made  the  arrest,  and  that  he  made  it  because  he  had  reasonable 
grounds  to  believe  the  report. 

By  the  Court:  He  had  no  reasonable  ground  to  make  an 
wholly  illegal  arrest 

By  Mr.  Patterson :  I  offer  this  testimony  for  the  purpose  of 
showing  that  the  arrest  of  the  plaintiff  was  made  by  the  witness 
upon  the  stand,  and  I  offer  to  show  the  facts  which  were  devel- 
oped by  his  investigation  at  the  house,  together  with  the  dec- 
laration of  the  plaintiff,  for  the  purpose  of  showing  he  made 
that  arrest  because  he  had  reasonable  ground  to  believe  that  the 
plaintiff  was  guilty  of  either  having  committed  or  taken  part  in 
the  committing  of  an  offense. 

Objected  to. 

By  the  Court:  This  is  wholly  incompetent  An  officer  may 
arrest  a  party  on  view  without  a  warrant,  but  he  never  has  any 
right  to  arrest  a  party  on  suspicion,  unless  there  is  an  informa- 
tion and  warrant.  No  officer  has  a  right  to  arrest  a  party  on 
suspicion,  unless  it  is  followed  up  by  a  prosecution  and  convic- 
tion, and  where  there  is  no  prosecution  afterwards,  the  arrest 
is  wholly  illegal.  Officers  arresting  parties  on  suspicion,  arrest 
them  at  their  peril,  and  if  the  party  arrested  is  innocent,  they 
are  liable  for  damages  for  the  arrest. 

Objection  sustained.    Exception.  [9] 

The  court  charged  in  part  as  follows : 

[Now,  gentlemen,  there  is  no  controversy  here  but  what  this 
arrest  and  imprisonment  was  wholly  illegal.  Police  officers 
have  no  right  to  arrest  any  one  on  mere  suspicion.  They  have 
a  right,  under  the  act  of  assembly,  and  the  ordinance  of  the 
city,  to  arrest  on  view ;  that  is,  when  they  see  a  party  commit- 
ting a  crime  they  can  arrest  him  without  a  warrant,  but  they 
have  no  right  to  arrest  any  person  without  a  warrant  merely 
on  suspicion.  They  cannot  arrest  on  suspicion  a  suspicious 
character,  without  making  inquiries  of  the  person,  because  the 
ordinance  and  the  act  botii  say  they  can  ^^  arrest  suspicious  per- 
sons who  cannot  give  a  reasonable  account  of  themselves."  If 
they  arrest  a  man  merely  on  suspicion,  he  must  be  taken  at  once 
before  a  magistrate ;  he  is  entitled  to  a  hearing  instantly  without 
being  locked  up  at  all.  He  is  to  be  taken  before  a  magistrate, 
and  if  they  have  any  evidence  that  would  justify  an  information 
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then  an  information  on  oath  ought  to  be  made  and  a  warrant 
issued,  and  on  that  warrant  the  party  may  then  be  put  in  prison. 
But  they  have  no  right  to  arrest  a  pariy  on  suspicion,  to  lock  him 
up  at  once,  and  keep  him  there  several  dajrs  without  a  hearing, 
or  without  an  information.  I  am  aware,  gentlemen,  that  police 
officers  often  do  arrest  suspicious  persons,  and  very  frequently 
it  turns  out  that  the  party  was  guilty  of  some  crime.  Where 
this  is  an  arrest  without  a  warrant  on  suspicion  merely,  and  it 
is  followed  up  by  a  prosecution  and  conviction  of  the  crime, 
that  will  excuse  or  justify  the  illegal  arrest  But  it  is  neces- 
sary to  follow  it  up  and  get  a  conviction  in  order  to  justify  an 
illegal  arrest.  I  repeat  that  these  officers,  or  any  person  mak- 
ing complaint  to  an  officer,  who  becomes  a  party  to  the  arrest, 
must  see  that  the  accused  is  taken  at  once  before  a  magistrate 
without  being  locked  up  at  all,  and  has  a  hearing,  and  if  there 
is  evidence  that  will  justify  an  information,  then  information 
must  be  made  and  a  warrant  issued,  and  the  party  held  on  that 
warrant  Without  that  the  whole  proceeding  is  illegal.]  [2] 
[Now,  gentlemen,  I  have  tried  a  good  many  cases  of  illegal 
arrest  and  illegal  imprisonment,  but  I  never  knew  of  as  gross  a 
case  as  this.  I  said,  during  the  trial,  several  times,  when  testi- 
mony was  being  offered  that  looked  like  a  justification  of  this 
arrest,  that  there  could  be  no  justification  of  it,  and,  if  there 
was  any  evidence  offered  for  the  purpose  of  justifying  this 
arrest,  it  might  be  considered  by  the  jury  as  an  aggravation  of 
damages.  Some  evidence  that  would  justify  the  arrest  possibly 
might  be  produced  by  way  of  mitigating  damages,  but,  gentle- 
men, taking  all  the  testimony  we  have  in  this  case,  there  was 
nothing  that  would  justify  a  warrant  or  an  information  against 
this  girl  for  that  burglary.  There  was  nothing  but  the  baldest 
kind  of  suspicion  against  her.  Not  a  particle  of  evidence  that 
would  have  justified  Howley,  or  any  other  person,  in  making  an 
information  against  her  for  this  burglary,  and  nobody  ever  did 
make  such  an  information.]  [3] 

Now  the  question  is,  who  is  responsible  for  the  outrage  com- 
mitted upon  this  girl  ?  According  to  her  testimony,  and  that  is 
undisputed,  she  is  a  colored  girl  of  very  good  character.  She 
has  sustained  a  good  and  irreproachable  character  all  her  life* 
with  not  a  breath  of  suspicion  against  her.  Yet  she  is  arrested 
without  information  or  warrant,  and  locked  up  in  a  cell  for  eight 
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days  and  seven  nights  without  a  hearing.  Kept  among  the 
roughs  and  miserable  vagabonds  that  are  kept  in  these  station 
houses,  and  then  let  out  without  any  attempt  to  atone  for  the 
outrage  committed  upon  her.  Who  is  responsible  for  it? 
Every  person  who  was  a  party  to  it  is  responsible.  There  is. 
no  doubt  at  all  that  Kramer,  tiie  officer  that  was  taken  to  the 
house  by  Mr.  Howley,  might  also  have  been  prosecuted  and 
have  been  made  a  party.  But  the  question  is,  is  Mr.  Howley 
responsible ;  is  Mr.  Whitehouse  responsible,  both  or  either?  [It 
is  not  necessary  that  Mr.  Howley  should  have  directed  the  con- 
stable to  have  aiTested  her.  If  he  was  there  when  the  constable 
manifested  his  intention  to  arrest  her  and  take  her  to  the  lockup, 
and  he  sanctioned  it  by  his  acquiescence  without  saying  a  word, 
he  is  responsible.  She  was  his  hired  girl,  living  there  in  the 
house.  It  was  his  duty,  if  he  knew  that  the  constable  was  going 
to  arrest  her  for  burglarizing  his  house  on  facts  he  had  given 
to  the  constable,  it  was  his  duty  to  speak  out ;  it  was  his  duty 
to  say :  "  No,  I  know  there  is  no  information  made  against  her." 
There  has  been  no  attempt  to  make  an  information  against  her, 
and  if  he  stands  by  and  sees  his  own  hired  girl  arrested  on  a 
charge  of  burglarizing  his  house  and  stealing  his  silver  plate, 
and  he  said  nothing,  but  runs  into  another  house  as  soon  as  the 
constable  undertakes  to  take  her  away — if  that  is  what  he  did, 
and  for  that  purpose,  it  will  not  do  for  him  to  say  he  was  not 
there  when  the  constable  arrested  her.  If  he  was  there  during 
the  conversation  with  her,  and  told  the  constable  facts  which 
led  the  constable  to  believe  that  he  suspected  her  of  the  bur- 
glary, and  he  knew  that  the  constable  intended  to  arrest  her  for 
that  without  a  warrant,  and  he  acquiesced  in  it  in  that  way, 
sanctioning  and  consenting  to  it,  he  becomes  a  party  to  the 
illegal  arrest.]  [4] 

[But,  gentlemen,  suppose  that  he  knew  nothing  about  the 
arrest ;  suppose  he  did  not  know  anything  about  it  at  the  time 
she  was  taken  from  the  house.  If  he  afterwards  became  a  party 
to  her  illegal  imprisonment  he  would  be  responsible.  You 
recollect  the  testimony,  and  I  may  say  that  while  the  plaintiff 
says  he  was  there  at  the  time  she  was  arrested  and  told  to  get 
her  things,  he  denies  it,  and  says  he  was  not  there  at  the  time 
of  the  arrest  and  did  not  direct  the  constable  to  arrest  her. 
You  will  take  all  the  testimony  and  not  merely  one  side.     But 
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suppose  he  knew  nothing  about  the  arrest  at  the  time  the  con- 
stable took  her  from  the  house,  if  he  afterwards  became  a  party 
to  confining  her  or  keeping  her  in  the  lockup,  he  becomes 
responsible  for  the  illegal  imprisonment  Tou  have  the  testi- 
mony of  Mrs.  Briggs,  a  white  lady,  who  brought  this  colored 
girl  from  Ohio,  and  with  whom  she  lived  a  short  time,  and  the 
next  morning  when  the  papers  of  the  city  announced  the  bur- 
glary and  the  arrest  of  this  girl,  Mr.  Howley  came  to  see  her 
and  inquired  about  her.  Why  did  he  go  there  if  he  had  noth- 
ing to  do  with  this  arrest?  He  went  there  and  inquired  about 
this  girl,  and  Mrs.  Briggs  says  that  she  told  him  that  the  girl 
was  a  very  respectable  girl,  and  had  never  been  guilty  of  any- 
thing ;  that  she  was  honest.  She  says  that  he  replied :  ^  We 
will  keep  her  there  until  she  confesses."  He  denies  that,  but 
that  is  her  testimony.  Which  will  you  believe  ?  The  colored 
man  testified  that  he  went  there  with  Mr.  Howley  to  try  to 
extort  a  confession  from  this  girl.  She  had  told  them  on  Mon- 
day morning  when  the  constable  accused  her  of  it  that  she  had 
nothing  to  do  with  it  and  didn't  know  anything  about  it.  If 
she  was  kept  there  in  that  cell  for  eight  days  and  seven  nights 
for  the  purpose  of  extorting  something  from  her  after  her 
repeated  denials,  it  was  an  aggravation  of  the  most  serious 
character  in  this  case.]  [5] 

Mr.  Whitehouse  testified  that  he  had  charge  of  that  station. 
He  testified  that  he  knew  when  she  came  there,  and  that  he 
knew  there  was  no  information  against  her.  If  he,  having 
charge  of  that  station,  kept  the  girl  there  for  eight  days,  he 
becomes  a  party  to  her  imprisonment ;  when  he  had  the  power 
to  let  her  go,  and  kept  her  there  for  that  length  of  time,  he 
became  a  party  to  the  illegal  imprisonment  of  that  girl. 

These  station  houses  have  no  right  to  receive  persons  there 
unless  there  is  an  information  alleged  against  them  and  a  war- 
rant issued,  or  unless  the  officer  says  that  he  arrested  tjie  per- 
son on  view.  And,  if  arrested  on  view,  the  person  is  entitled 
to  an  immediate  hearing,  and  not  to  be  kept  there  seven  days 
and  nights.  According  to  his  testimony  Mr.  Whitehouse  knew 
there  was  no  warrant  against  her,  and  knew  she  was  kept  there 
without  any  legal  authority  whatever.  Now,  it  may  be,  gentle- 
men, as  I  said,  that  very  frequently  rough  characters,  thieves, 
or  persons  prowling  about,  or  that  lower  class  of  society  may 
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b&  arrested  and  put  in  these  lockups  over  night,  but  even  such 
persons  are  entiUed  to  a  hearing,  and  not  to  be  kept  in  the  lock- 
up without  a  hearing  or  without  any  information  made  against 
them.  [I  do  not  suppose  that  Mr.  Whitehouse  was  influenced 
by  any  unkind  feeling  towards  this  girl.  I  have  no  doubt  he 
thought  that  Mr.  Howley  was  the  party  who  had  caused  her  to 
be  brought  there,  and  he  thought  that,  simply  as  an  officer  in 
charge,  there  would  be  no  particular  responsibility  on  him,  and 
I  presume  that  if  there  is  a  verdict  against  these  two  parties, 
Mr.  Howley  is  the  one  that  will  have  to  foot  the  verdict,  although 
one  would  be  legally  responsible  as  much  as  the  other.]  [6] 

Now,  gentlemen,  if  Mr.  Howley  and  Mr.  Whitehouse,  or 
either  of  them,  are  legally  responsible  for  this  illegal  imprison- 
ment, what  are  the  damages  ?  It  is  not  only  for  the  confine- 
ment duriDg  those  da3rs  and  nights,  but  the  jury  may  take  into 
account  the  circumstances,  the  place  where  she  was  confined, 
the  surroundings,  so  far  as  they  became  a  mortification  of  her 
feelings,  and  the  mortification  and  annoyance  to  her,  as  well  as 
if  they  will  have  any  influence  or  effect  on  her  future  life. 
[The  damages  would  be,  first,  by  way  of  compensation,  and 
that  rests  largely  in  the  discretion  of  the  jury.  Compensation 
for  the  mortification,  for  the  exposure  before  the  public,  for  the 
injury  to  her  character  and  reputation  by  being  charged  with 
an  offense  of  that  kind,  and  any  expense  that  she  may  have 
been  at  in  consequence  of  this.  Of  course  publishing  the  mat- 
ter in  tiie  newspapers,  and  a  matter  as  notorious  as  this  was, 
the  g^rl  charged  with  being  a  party  to  the  burglary  of  a  house, 
imless  she  could  be  vindicated  in  some  way,  would  be  almost 
damning  character  for  all  time  to  come.  A  servant  girl,  who 
depends  upon  her  labor  for  her  support,  if  she  is  charged  with 
a  burglaiy  of  a  serious  character,  or  with  being  a  party  to  a 
burglary,  where  could  she  get  employment  again ;  in  what  fam- 
ily could  she  get  employment?  The  injury  to  her  reputation 
and  character  is  an  element  to  be  considered  by  the  jury  in  the 
way  of  compensation  merely.  But  in  certain  cases  juries  may 
go  beyond  compensation.  They  may  give  a  verdict  by  way  of 
punishing  the  wrong-doers.  What  are  called  punitive  or  vin- 
dictive damages,  and  where  there  has  been  a  gross  outrage  upon 
the  rights  of  an  individual  committed  either  in  a  malicious 
spirit  or  in  an  utterly  reckless  spirit,  the  jury  may  go  beyond 
Vol.  clxxix— 36 
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compensation,  and  may  give  vindictiye  damages,  what  is  called 
punitive  damages. 

Now,  gentlemen,  if  you  believe  that  Mr.  Howley  was  a  party 
to  her  being  arrested  and  kept  there  in  prison  eight  days  and 
seven  nights,  without  an  information  being  made  against  her, 
and  without  her  having  an  opportunity  for  a  hearing,  and  he 
kept  her  there  for  the  purpose  of  trying  to  extort  from  her  a 
confession  of  her  guilt,  after  her  repeated  declarations  at  first 
that  she  knew  nothing  about  it,  it  would  be  a  case  for  exem- 
plary damages,  something  by  way  of  punishing  him  for  the 
wrong  committed,  as  well  as  compensation  for  her.]  [7] 

Verdict  for  plaintiff  against  William  E.  Howley  and  Henry 
J.  Whitehouse  for  $8,260,  on  which  judgment  was  entered 
against  Howley  for  -$8,000,  plaintiff  remitting  all  above  that 
amount,  and  new  trial  granted  as  to  Whitehouse.  Howley, 
defendant,  appealed. 

Errors  amgned^tvQ  (1)  answer  to  defendant's  point;  Uie 
point  and  answer  being  quoted  in  the  opinion  of  the  Supreme 
Court;  (2-7)  above  instructions,  quoting  them;  (8)  that  the 
charge  was  unduly  favorable  to  plaintiff ;  (9)  ruling  on  evi- 
dence, quoting  the  bill  of  exceptions. 

2>.  F,  Patterson^  with  him  E,  J,  Kent^  for  appellant. — There 
was  abundant  evidence  to  warrant  a  finding  that  when  appel- 
lant reported  the  burglary  to  the  police  authorities  he  left  the 
entire  control  of  the  matter  in  their  hands. 

That  the  court  below  erred  in  the  instruction  given  to  the 
jury  in  the  part  of  the  charge  embodied  in  the  second  assign- 
ment of  error  clearly  appears  from  the  ruling  of  this  court  in 
the  case  of  McCarthy  v.  De  Armit,  99  Pa.  68. 

There  was  good  cause  for  more  than  mere  bald  suspicion  of 
the  appellee,  and  there  was  very  reasonable  grounds  to  suspect 
that  she  was  implicated  in  the  crime. 

The  parts  of  the  charge  embraced  in  the  sixth  and  seventh 
assignments  of  error  first  impressed  upon  the  jury  that  Howley 
was  the  responsible  defendant  who  would  "  have  to  foot  the 
verdict,"  and  then  encourages  them  to  extreme  liberality  in  fix- 
ing the  damages. 
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Frank  Ammon^  with  him  Samuel  A.  Ammon^  for  appellee, 
cited  Constitution  of  Penna.,  article  1,  sec.  8 ;  Wakely  v.  Hart, 
6  Binn.  319. 

Opinion  by  Mb.  Justice  Dean,  January  4, 1897:   . 

On  the  night  of  Sunday,  November  11,  1894,  the  dwelling 
house  of  William  E.  Howley,  defendant,  was  entered,  and  a 
quantity  of  silverware  and  other  articles,  to  the  value  of  $800 
stolen.  The  plaintiff,  Martha  Burk,  a  colored  woman  thii'ty 
years  of  age,  had  been  in  the  service  of  Howley  for  about  one 
week,  and  on  the  night  of  the  theft  slept  in  the  house.  She 
was  the  sole  occupant,  and  in  charge  of  the  house.  Howley 
had  just  been  married,  and  he  and  his  wife  were  staying  with 
his  mother,  who  lived  next  door.  The  property  taken  liad 
been  kept  in  the  dining  room  on  the  first  floor  of  the  Howley 
house.  Martha,  on  rising  in  the  morning  about  six  o'clock,  dis- 
covei'ed  the  robbery,  and  at  once  gave  the  alarm  to  Howley,  next 
door ;  he  immediately  on  examination  directed  that  nothing  be 
disturbed  until  he  brought  an  officer ;  he  then  left  and  soon 
returned  with  officer  Kramer,  who  in  prfesence  of  Howley 
charged  Martha  with  the  theft ;  she  protested  her  innocence, 
but  was  arrested  without  warrant,  taken  to  the  patrol  box  a  short 
distance  off,  and  from  there,  in  an  open  patrol  wagon,  to  Oakland 
police  station,  placed  in  a  cell,  where  she  was  kept  eight  days 
and  nights,  during  which  time  she  slept  on  a  wooden  bunk,  with- 
out blankets,  surrounded  by  such  vagabonds  and  criminals  in 
other  and  adjoining  cells  as  the  criminal  population  of  a  large 
city  daily  empties  into  a  police  station  house.  She  alleged  that 
by  this  rude  treatment  and  exposure  she  was  made  ill  and  con- 
tracted rheumatism,  which  disabled  her  from  service  for  that 
winter,  besides  subjecting  her  to  expense  for  medical  attendance. 
She  had,  so  far  as  appears,  always  borne  a  good  character,  and 
had  not  before  been  charged  with  any  crime  or  misdemeanor. 
The  theft,  and  her  arrest  for  it,  formed  the  subject  of  sensational 
items  for  the  newspapers  the  same  and  the  next  day.  She  then 
brought  this  action  to  recover  damages  for  false  imprisonment 
against  Howley,  officer  Whitehouse,  keeper  of  the  station,  and 
Roger  O'Mara,  chief  of  police.  On  the  trial  in  the  court  below 
it  was  shown  no  information  was  ever  made  or  warrant  lodged 
against  her ;  in  the  absence  of  regular  proceedings  by  inf orma- 
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tion,  either  before  or  after  her  arrest,  her  detention  for  eight  days 
was  wholly  illegal,  and  the  court  below  so  held.  There  was  no 
evidence  connecting  chief  of  police  O'Mara  with  either  the  arrest 
or  imprisonment,  and  as  to  him,  the  court  properly  directed  a  ver- 
dict for  defendant.  As  to  Howley,  the  court,  in  effect,  instructed 
the  jury  the  arrest  under  the  circumstances  without  warrant, 
and  her  detention  in  prison  without  lodging  information  against 
her,  was  illegal,  and  those  guilty  of  it  were  answerable  in  dam- 
ages ;  and  further,  that  if  Whitehouse,  even  though  not  con- 
cerned in  the  arrest,  detained  her  in  prison,  with  knowledge 
that  she  had  not  been  arrested  on  view  of  the  officer  in  commis- 
sion of  a  felony,  nor  by  warrant  on  information  made,  he  also 
was  answerable  to  her  in  damages  for  the  long  detention.  The 
jury  rendered  a  verdict  for  plaintiff  against  both  defendants  for 
♦8,250.  On  motion  for  a  new  trial  heard  before  the  full  bench, 
a  new  trial  as  to  Whitehouse  was  granted ;  as  to  Howley  an 
order  was  made  that  if  plaintiff,  as  to  him,  released  all  of  the 
verdict  in  excess  of  $3,000,  the  motion  for  a  new  trial  be  over- 
ruled, and  judgment  be  entered  on  the  verdict  for  that  amount ; 
otherwise  that  a  new  trial  be  granted  to  him  also.  Plaintiff 
filed  the  release,  and  judgment  was  accordingly  entered  against 
Howley  for  the  reduced  amount,  and  we  now  have  this  appeal 
by  him. 

The  appellant  prefers  nine  assignments  of  error,  all  except 
the  last  alleging  errors  of  law  in  the  charge  of  the  court.  The 
first  complaint  is  to  the  refusal  of  the  court  to  unqualifiedly 
affirm  defendant's  written  point,  as  follows :  "  If  the  jury  believe 
that  the  house  of  the  defendant,  W.  E.  Howley,  was  robbed, 
and  he  made  known  that  fact  to  the  police  au^orities  of  the 
city,  and  truthfully  stated  to  said  authorities  the  facts  tending 
to  cast  suspicion  upon  the  plaintiff  as  the  thief,  but  that  he 
made  no  information  charging  her  with  the  offense,  nor  caused 
a  waiTant  to  be  issued  for  her  arrest,  nor  had  any  part  in  mak- 
ing or  directing  her  arrest  and  imprisonment,  the  verdict  of  the 
jury  should  be  in  favor  of  the  defendant,  W.  E.  Howley." 
Answer:  "This  point  is  too  broad,  and  cannot  therefore  be 
affirmed.  It  is  not  necessary  to  a  conviction  that  Howley  should 
have  been  an  active  party  in  making  or  directing  the  arrest  and 
imprisonment  of  the  plaintiff.  If  the  arrest  was  made  at  his 
instance,  with  his  knowledge  and  consent,  it  is  sufficient,  al- 
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though  he  may  not  have  directed  the  ofiScer  to  arrest  her.  But 
further,  even  if  the  arrest  was  without  his  knowledge  and  con- 
sent, yet,  if  he  was  a  party  to  continuing  her  in  the  lock-up  in 
the  hope  of  getting  a  confession  of  some  kind  from  her,  he  then 
became  a  party  to  the  illegal  imprisonment." 

To  a  proper  apprehension  of  the  scope  of  this  request,  and 
the  significance  of  the  court's  answer,  the  facts  should  be 
recalled.  The  arrest  presumably  was  illegal,  the  detention  pal- 
pably so.  There  was  evidence  on  part  of  plaintiff  that  her 
arrest  was  brought  about  by  statements  of  Howley  to  the  offi- 
cer. Ej^mer,  the  officer  who  made  the  arrest,  thus  testifies : 
"  Q.  You  can  state  whether  he  (Howley)  said  anything  to  you 
about  suspecting  her  of  having  committed  the  robbery?  A.  He 
said  somebody  on  the  inside  of  the  house  must  have  opened  •it^ 
and  he  said  she  was  the  only  one  on  the  inside  of  the  house  that 
he  knew  was  there."  This  witness  was  put  on  the  stand  by 
defendant,  and  thereby  he  impliedly  asked  the  court  and  jury 
to  credit  his  testimony,  which  shows  that  Howley  directed  sus- 
picion against  the  girl,  which  suspicion  had  no  other  foundation 
than  that  some  one  inside  the  house  must  have  opened  it,  and  she 
was  the  only  one  inside.  He  does  not  intimate  to  the  officer 
the  girl's  previous  good  character  which  he  had  satisfied  him- 
self of  when  he  employed  her  the  week  before,  and  which,  if 
known  to  the  officer,  would  have  prompted  him  to  caution. 
Whether  these  facts  would  have  warranted  an  information  of 
belief  before  a  magistrate  that  she  was  guilty,  or  whether  he 
would  have  issued  thereon  a  warrant  for  her  arrest,  or  whether 
on  hearing  these  facts  they  would  have  justified  her  commitment 
or  holding  to  bail,  were  not  the  questions  to  be  determined.  The 
question  was  whether  Howley,  by  words  or  acts  had  pointed 
her  out  to  the  officer  brought  to  tiie  house  by  him  as  the  thief? 
Howley  called  the  officer  to  the  stand  to  testify  he  had  so 
pointed  her  out.  In  view  of  this  and  other  evidence  to  the  same 
effect,  the  court  refused  to  affirm  the  point,  and  explained  why ; 
it  was  too  broad,  in  view  of  defendant's  own  evidence.  The 
court  properly  said  in  answer  to  it :  "  If  the  arrest  was  made 
at  his  instance,  with  his  knowledge  and  consent,  it  is  sufficient, 
although  he  may  not  have  expressly  directed  the  officer  to  arrest 
her."  But  further  it  would  have  been  manifest  error  to  have 
affirmed  the  point,  and  to  have  directed  a  verdict  for  defendant, 
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because  there  was  evidence  to  sustain  another  ground  of  recov- 
ery. The  plaintiff  had  been  illegally  imprisoned  for  eight  days. 
Mrs.  Florence  Briggs,  a  highly  respectable  woman,  in  whose 
service  plaintiff  had  been  for  two  or  three  years,  and  who  had 
known  her  for  ten  years,  testifies  that  Howley  called  on  her 
the  day  after  the  arrest,  and  after  Mrs.  Briggs  had  told  him  of 
the  plaintiff's  established  good  character,  and  that  the  charge 
of  dishonesty  against  her  was  incredible,  he  replied :  "  We  had 
her  locked  up,  and  we  will  keep  her  locked  up  until  she  does 
confess  ....  I  don't  want  to  punish  the  girl,  I  just  want  to 
find  my  silverware.  I  won't  punish  her  if  she  will  just  tell  me 
who  assisted  her.  I  don't  believe  the  girl  herself  did  it,  but  she 
had  an  assistant.  All  I  want  is  for  her  to  admit  the  theft." 
There  was  evidence  that  frequent  visits  were  made  to  the  star 
tion  by  Howley  and  his  brother,  and  plaintiff  was  importuned 
by  them  to  confess  her  guilt,  which  she  persistently  denied,  and 
that  at  last,  by  direction  of  Howley,  she  was  released.  No  com- 
ment is  needed  on  such  conduct;  that  an  humble  citizen  who 
has  always  borne  a  good  character  can  on  mere  suspicion,  at  the 
instigation  of  a  private  person,  be  arrested,  locked  up  and  de- 
tained in  a  station  house  with  its  disagreeable  surroundings  for 
eight  days,  without  information  or  warrant,  and  this  with  the 
knowledge  of,  if  not  with  the  connivance  of  two  officers  of  the 
law,  suggests  its  own  comment.  But  there  was  ample  evidence 
to  show  she  was  detained  in  prison  by  request  of  Howley,  and 
that  she  was  not  released  until  he  authorized  it.  His  purpose 
was  to  extort  a  confession  of  guilt,  a  revival  in  a  somewhat 
milder  form  of  the  rack  and  thumbscrew  process  to  establish 
crime,  and  just  as  flagrantly  unlawful.  The  court  was  bound 
to  say  in  its  qualified  answer  to  the  point,  as  it  did  say :  "Even 
if  the  arrest  was  without  (Howley's)  knowledge  and  consent, 
yet  if  he  was  a  party  to  continuing  to  keep  her  in  the  lock-up 
in  the  hope  of  getting  a  confession  of  some  kind  from  her,  he 
then  became  a  party  to  the  illegal  imprisonment."  The  point, 
as  framed  might  properly  have  been  peremptorily  denied. 

The  assignments  of  error  from  second  to  eighth  inclusive  are 
mainly  to  the  charge  of  the  court  defining  the  authority  to  arrest 
for  a  felony  on  reasonable  grounds  of  suspicion,  without  war- 
rant. The  court  distinctly  said  that  while  an  arrest,  on  an 
exigency  where  reasonable  grounds  of  suspicion  existed,  might 
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be  made,  it  was  the  duty  of  the  person  or  oflScer  making  the 
arrest  to  take  the  accused  before  a  magistrate  for  formal  accusa- 
tion and  hearing,  that  the  exigency  which  prompted  the  arrest  on 
suspicion  could  not  justify  such  a  detention  as  this  without  hear- 
ing.    In  this  there  was  no  error.     To  sustain  however  the  charge 
of  error  in  this  particular  appellant  cites  and  relies  on  McCarthy 
V.  DeArmit,  99  Pa.  68.    That  case  is  undoubtedly  the  law,  but 
the  scope  of  the  decision  must,  to  a  great  extent,  be  defined  by 
the  facts  there  appearing.    It  was  an  arrest  made  by  the  direc- 
tion of  Mayor  McCarthy  of  Pittsburg.     In  the  aggravated  riots 
of  1877,  many  persons,  more  than  twenty,  in  efforts  to  suppress 
the  riots  and  keep  the  peace  had  been  murdered  by  the  lawless. 
One  man,  called  *•  Pat,  the  avenger,'*  was  seen  to  have  shot  two 
of  the  state  troops,  and  was  accused  of  killing  more.     Many 
arrests  of  rioters  were  made,  but  "  Pat "  could  not  be  found ; 
a  reputable  citizen  informed  an  officer  that  the  real  name  of  the 
accused  person  was  DeArmit,  and  strongly  intimated  he  lived  on 
48th  street;  the  mayor  on  investigation,  directed  his  arrest  late  on 
Saturday  night ;  on  Monday  morning  he  was  taken  before  a  judge  ' 
on  a  writ  of  habeas  corpus,  but  was  held  for  a  further  hearing ; 
on  Monday  afternoon,  a  respectable  witness  informed  the  mayor 
he  had  seen  the  man  "  Pat"  when  he  shot  the  soldiers,  and  had 
also  that  day  seen  DeArmit,  and  DeArmit  was  not  the  same 
man.     The  mayor  immediately  informed  the  district  attorney 
of  this,  and  DeArmit  was  discharged  by  the  judge  before  whom 
the  writ  was  returnable.     DeArmit  brought  suit  for  damages 
against  the  mayor.    At  the  trial,  among  others,  this  point  was 
put  to  the  court  and  answered :  ^*  The  testimony  of  defendant 
if  believed  does  not  disclose  any  gfround  of  probable  cause,  and 
the  verdict  should  be   for  plaintiff.     Answer:  this  point  is 
affirmed."     This  was  generally  the  purport  of  the  instructions. 
The  verdict  was  for  plaintiff  in  sum  of  $2,500,  and  defendant 
appealed  to  this  court.    The  judgment  was  reversed,  Tbun- 
KBV,  J.  in  delivering  the  opinion,  after  a  citation  of  most  of  the 
authorities,  saying :  "  Probable  cause  does  not  depend  on  the 
state  of  the  case  in  point  of  fact,  but  upon  the  honest  and  rea- 
sonable belief  of  the  party  prosecuting.  .  .  .  What  facts  and 
circumstances  amount  to  probable  cause  is  a  question  of  law. 
Whether  they  exist  in  any  particular  case  is  a  question  of  fact* 
When  the  facts  are  in  controversy  the  subject  must  be  sub- 
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mitted  to  the  jury,  in  which  event  it  is  the  duty  of  the  court  to 
instruct  them  what  facts  will  constitute  probable  cause,  and 
submit  to  them  only  the  question  of  such  facts.  This  princi- 
ple is  well  settled.  If  all  the  evidence  is  insufficient  to  estab- 
lish probable  cause  the  court  shall  so  instruct  the  jury."  Then 
after  adverting  to  the  facts  at  length  this  is  the  conclusion : 
"  By  law  the  Mayor  is  the  chief  conservator  of  the  peace  of 
Pittsburg.  Upon  the  verity  of  the  testimony  adduced  by  the 
defendants,  the  mayor  had  probable  cause  to  suspect  that  the 
plaintiff  had  committed  the  crime.  The  condition  of  the  com- 
munity during  the  time  covered  by  the  testimony,  was  material 
for  him  to  consider,  with  the  fact  that  citizens  appeared  in  fear 
and  evaded  the  inquiries  of  the  detective  officer.  Probably 
they  feared  the  mob  or  the  murderer.  ...  If  the  mayor  had 
good  reason  to  suspect,  it  was  his  duty  to  act  to  the  end  that 
the  felon  should  not  escape." 

The  charge  before  us  in  the  assignments  complained  of,  in 
substance,  instructs  the  jury  this  arrest  was  without  probable 
cause,  or  rather  that  there  were  no  reasonable  grounds  of  sus- 
picion. Clearly,  there  are  no  facts  in  tiiis  case  to  which  the 
principle  announced  in  McCarthy  v.  DeArmit  will  apply.  De- 
Armit  in  a  time  of  turbulence,  destruction  of  property  and 
murder,  was  pointed  out  to  the  mayor  as  one  who  had  deliber- 
«'\tely  shot  two  men ;  he  was  arrested  at  the  direction  of  the 
chief  executive  of  the  city  who  was  doing  his  utmost  to  quell 
the  riots;  the  arrest  was  at  midnight  of  Saturday,  an  hour  when 
magistrates  are  not  accessible ;  on  the  first  juridical  day  there- 
after, Monday,  in  the  morning,  he  was  brought  before  a  judge 
and  remanded ;  on  the  afternoon  of  the  same  day,  he  was  dis- 
charged ;  his  apprehension  without  warrant  was  not,  under  the 
circumstances,  unreasonable,  neither  was  his  detention,  and  the 
court  below  was  reversed  for  peremptorily  instructing  the  jury 
that  the  arrest  was  illegal.  But  this  colored  girl  was  not 
charged  with  riot  and  murder  in  a  time  of  great  public  alarm, 
and  suspected  of  planning  an  escape.  When  Howley  started 
and  announced  he  was  going  for  an  officer  she  voluntarily 
remained  in  the  house.  He  could  almost  as  easily  have  pro- 
cured a  warrant  and  put  it  in  the  hands  of  an  officer,  then 
returned  with  him,  as  return  with  the  officer  and  instigate  her 
arrest  without  warrant.     But  why  detain  her  in  a  cell  for  more 
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than  a  week?  Obviously  because  there  were  no  reasonable 
grounds  of  suspicion  on  which  to  base  an  information.  His 
whole  subsequent  conduct  shows  that  the  imprisonment  was 
prompted  for  the  purpose  of  extorting  an  admission,  without 
which  there  was  no  reasonable  ground  to  suspect  guilt  Cleariy, 
if  the  exigency  called  for  a  sudden  arrest  without  warrant,  no 
such  exigency  existed  for  the  eight  days  following,  every  hour 
of  which  was  an  illegal  detention. 

The  ninth  assignment  is  to  ruling  out  part  of  the  testimony 
of  officer  Kramer,  a  witness  called  by  defendant.  Kramer  was 
not  a  party  to  the  suit ;  if  he  had  been,  the  evidence  would  have 
been  admissible.  The  offer  was  to  prove  a  private  conversation 
he  had  with  plaintiff  immediately  before  her  arrest  as  to  the 
appearance  of  the  rooms,  but  not  in  presence  of  Howley.  What 
she  said  to  Kramer,  if  Howley  did  not  hear  it,  would  not  pro- 
tect him,  for  Kramer  testified  positively  that  the  arrest  was 
made  partly  at  Howley's  suggestion,  and  not  solely  on  his  own 
responsibility.  The  only  effect  the  testimony  could  have  had, 
if  admitted,  would  have  been  to  show  that  Kramer  ought  to 
have  been  joined  in  the  suit  with  Howley.  Of  two  joint  tres- 
passers, the  plaintiff  could  sue  both  or  either ;  and  if  she  pro- 
ceeded against  but  one,  that  one  could  not  relieve  himself  from 
responsibility  by  showing  the  other  participated  in  the  illegal 
act. 

As  the  constitutional  mandate  that  "The  people  shall  be 
secure  in  their  persons,  houses,  papers  and  possessions,  from 
unreasonable  searches  and  seizures  "  is  still  in  force,  we  think 
the  judgment  should  be  affirmed. 

It  is  affirmed  accordingly. 


City  of  Pittsburg  v.  Ada  P.  Maxwell,  Appellant. 

[Marked  to  be  reported.] 

Road  law^AssessmerUs—Appeala— Municipal  liens. 

An  owner  of  six  lots  on  the  same  street  in  a  city,  assessed  for  the  cost 
of  the  same  improvements,  eiinnot  by  appeal ino^  from  the  assessment  as 
to  four  of  them  suspend  the  city's  proceeding  to  collect  the  assessments 
on  the  two  not  appealed  from  until  the  event  of  the  appeal :  Pennsyl- 
vania Steel  Co/s  Appeal,  161  Pa.  571,  distinguished. 
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JudgmeTil^Ret^ietih- Practice,  8.  C. — Boad  law. 

A  judgment  is  not  to  be  reversed  at  random,  or  for  suspicion  of  error. 
Where  it  may  be  erroneous  or  not,  according  to  the  existence  of  circum- 
stances wliich  do  not  appear,  every  intendment  of  fact  is  to  be  made  in 
support  of  it. 

Six  lots  owned  by  the  same  person  were  assessed  for  benefits,  and  the 
report  of  the  viewers  was  confirmed  nisi.  The  owner  appealed  frarn  the 
assessment  and  demanded  a  juiy  trial.  The  city  subsequently  filed  :%  lien 
against  two  of  the  lots.  On  a  rule  to  show  cause  why  the  lien  shouhl  not 
be  stiicken  off  as  premature,  the  city  averred  that  no  appeal  was  taken 
from  the  assessment  against  the  two  lots  against  which  liens  were  0]ed. 
The  court  discharged  the  rule  without  giving  any  reasons  for  the  oi-der. 
The  owner,  who  is  the  appellant,  nowhere  states,  either  in  the  history  of 
the  case  or  the  argument,  that  the  appeal  was  as  to  all  the  lots.  Beid, 
that  the  Supreme  Court  would  assume  under  the  circujnstances  that  the 
grounds  of  the  order  were  that  the  court  below  found  as  a  fact  fi\»m  the 
ivcord  that  no  appeal  w:is  Uiken  as  to  the  two  lots  against  which  liens 
were  filed,  and  therefore  the  order  discharging  the  rule  should  be  affirmed. 

Argued  Nov.  6, 1896.  Appeal,  No.  180,  Oct,  T.,  1896,  by 
defendant,  from  order  of  C.  P.  No.  3,  Allegheny  Co.,  Aug.  T., 
1896,  M.  L.  D.,  discharging  rule  to  show  cause  why  municipal 
lien  should  not  be  stricken  from  the  record.  Before  Ster- 
RETT,  C.  J.,  Green,  Williams,  Mitchell,  Dean  and  Fell,  J  J. 
Affirmed. 

Rule  to  show  cause  why  municipal  lien  should  not  be 
stricken  off. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court, 

Error  assiffned  was  order  discharging  nile  to  strike  off  munici- 
pal liens. 

Chas.  A.  O'Brien^  for  appellant, — This  case  is  ruled  by  Penn- 
sylvania Steel  Co.'s  App.,  161  Pa.  571. 

Thomas  D.  Camakan^  with  him  Clarence  Burleigh^  for  appel- 
lee. 

Opinion  by  Mr.  Justice  Dean,  January  4, 1897  : 

The  appellant  is  the  owner  of  six  separate  and  distinct  lots 

of  ground  fronting  on  O'Hara  street  in  the  city  of  Pittsburg, 

The  city,  by  proper  ordinances,  graded,  paved  and  curbed  the 

street  under  act  of  1891,  then  had  viewers  appointed  to  assess 


Digitized  by  VjOOQIC 


CITY  OF  PITTSBURG  v.  MAXWELL,  Appellant      555 
1897.]  Opinion  of  tlie  Court. 

damages  and  benefitB.  Assessments  were  made  against  Mrs. 
Maxwell  of  benefits ;  of  what  amount,  or  on  what  particular  lot 
or  lots  of  those  she  owned,  nowhere  appears  from  the  assess- 
ment itself,  in  either  of  these  paper-books ;  the  report  of  viewers 
is  not  printed,  nor  even  abstracts  from  it,  wliich  would  give  us 
the  required  information  in  so  important  a  particular ;  it  does 
appear,  that  the  report  was  confirmed  nisi  on  September  26, 
1895.  But  Mrs.  Maxwell  appealed  from  the  assessment  made 
by  the  viewers,  and  demanded  a  jury  trial.  The  appeal  and 
decree  thereon  are  not  printed;  whether  she  appealed  from 
assessment  of  damages  and  benefits  on  any  particular  lot  or  lots, 
we  do  not  know  from  the  appeal  itself.  On  June  2, 1896,  the 
city  filed  a  lien,  claiming  the  sum  of  $1,825,  with  interest, 
against  all  that  certain  lot  of  ground  beginning  on  east  side  of 
O'Hara  street  at  the  comer  of  Elmer  street,  thence  along  said 
O'Hara  street  201.71  feet  to  the  comer  of  Holden  street,  and 
thence  extending  back  153.12  feet  to  an  alley.  Tlie  claim,  as 
expressed  in  the  lien,  is  for  "grading,  paving  and  curbing 
O'Hara  street  from  Fifth  avenue  to  Pennsylvania  railroad, 
which  was  assessed  against  the  property  by  report  of  viewers 
confirmed  absolutely  January  2,  1896." 

On  the  24th  of  July,  1896,  Mrs.  Maxwell  presented  her  peti- 
tion to  the  court,  praying  that  the  lien  be  stricken  from  the 
record,  on  the  grounds  that  on  April  21, 1896,  the  confirmation 
absolu^  had  been  vacated,  because  of  her  pending  appeal,  and 
therefore  as  to  her,  the  filing  of  a  lien  was  premature ;  that  the 
city  must  await  the  event  of  her  appeal.  Thereupon,  the  court 
granted  a  rule  on  the  city  to  show  cause  why  the  lien  should 
not  be  stricken  off.  To  this  the  city  made  answer  that  by  an 
inspection  of  the  record  of  the  appeal  it  appeared  that  Mrs.  Max- 
well appealed  only  as  to  two  certain  lots  of  her  property,  641 
and  645,  fronting  65  feet  on  O'Hara  street,  and  extending  back 
100  feet,  upon  each  of  which  was  erected  a  twons^tory  dwelling 
house ;  that  petitioner  now  sought  to  have  the  order  vacating 
the  confirmation  apply  to  all  her  property,  those  lots  as  to  which 
the  assessment  was  not  appealed  from,  as  well  as  to  those  that 
were.  After  hearing  the  court  on  September  15,  1896,  dis- 
charged petitioner's  rule,  filing  no  opinion.  The  effect  of  the 
decree  is  to  leave  petitioner's  property,  lots  641  and  645,  sub- 
ject to  the  municipal  lien.    From  this  decree  she  appeals. 


Digitized  by  VjOOQIC 


556      CITY  OF  PITTSBURG  v.  MAXWELL,  Appellant 

Opinion  of  the  Court.  [179  Pa. 

We  are  left  in  the  dark  as  to  the  reasons  for  the  decree. 
The  court  probably  found  as  a  fact,  from  the  record,  that  the 
appeal  and  demand  for  jury  trial  were  as  to  some  other  of  the 
six  lots  than  the  two  against  which  the  lien  is  filed.  We  think 
this  probable,  because  appellant  nowhere  states,  either  in  his 
history  of  the  case  or  argument,  that  the  appeal  and  demand 
for  jury  trial  were  as  to  the  assessments  made  against  all  the 
lots,  while  the  city  distinctly  avers  in  its  answer  to  the  rule 
that  no  appeal  was  taken  from  the  assessment  against  these 
two.  But  "  a  judgment  is  not  to  be  reversed  at  random  or  for 
suspicion  of  error.  Where  it  may  be  erroneous  or  not,  accord- 
ing to  the  existence  of  circumstances  which  do  not  appear, 
every  intendment  of  fact  is  to  be  made  in  support  of  it:" 
Gram's  Appeal,  4  W.  44.  On  the  assumption  then  that  the 
grounds  of  the  decree  were  that  no  appeal  was  taken  as  to 
these  two  lots,  the  question  raised  is  whether  the  owner  of  six 
lots  on  same  street,  assessed  for  the  cost  of  the  same  improve- 
ments, can  by  appealuig  from  the  assessment  as  to  four  of  them, 
suspend  the  city^s  proceeding  to  collect  the  assessments  on  the 
two  not  appealed  from  until  the  event  of  the  appeal. 

Appellant  argues  that  must  be  the  necessary  consequence, 
and  for  this  view  is  cited  Pa.  Steel  Go's  Appeal,  161  Pa.  571. 
But  that  case  is  not  in  point.  There  the  court  of  common  pleas 
appointed  viewers  to  assess  damages  for  the  opening  of  a  street, 
who  filed  their  report  awarding  the  steel  company  $3,550  for 
land  taken.  When  the  report  of  the  viewers  was  filed,  the 
steel  company  filed  exceptions,  and  also  on  the  same  day  took 
an  appeal  to  the  court  for  a  jury  trial.  As  to  the  exceptions 
the  court  below  ruled  they  all  raised  questions  of  fact  to  be 
,  determined  by  a  jury  and  overruled  all  but  one.  Treating  tiiis 
as  a  final  decree,  the  company  appealed  to  this  court  and  made 
application  to  Justice  Thompson  in  vacation  for  an  order  sus- 
pending proceedings  while  the  appeal  was  pending;  it  was 
ordered  that  all  proceedings  be  stayed  until  this  court  had 
passed  on  the  appeal  from  the  decree  overruling  the  exceptions. 
Thereupon  the  borough  of  Harrisburg  moved  in  this  court  to 
quash  the  appeal  of  the  steel  company  and  set  aside  the  order  of 
Justice  Thompson,  on  the  ground  that  the  decree  overruling  the 
exceptions  was  not  final,  therefore  no  appeal  lay  from  it.  This 
court,  the  present  Chief  Justice  rendering  the  opinion,  held  the 
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decree  was  not  final,  and  the  appeal  therefrom  was  premature ; 
that  there  could  be  no  final  decree  until  after  the  verdict  on  the 
appeal  by  the  steel  company  to  the  court  of  common  pleas  from 
the  assessment  by  the  viewers.  In  the  course  of  the  opinion  tlie 
Chief  Justice  says :  "  That  appeal  is  still  pending  and  undeter- 
mined in  the  court  below.  It  involves,  among  other  things, 
the  determination  by  jury  trial  of  the  amount  of  damages  to 
which  the  steel  company  is  entitled  for  property  taken,  in- 
jured or  destroyed.  Unless  the  proceeding  should  prove  to  be 
so  fatally  defective  as  to  require  dismissal  without  consider- 
ation of  the  case  on  its  merits,  there  cannot,  in  the  nature  of 
things,  be  a  final  decree  in  the  case  until  the  question  of  dam- 
ages is  settled  by  the  verdict  of  a  jury." 

Appellant's  counsel  relies  on  this  language  to  sustain  his 
present  appeal ;  as  will  be  seen  from  the  facts,  it  does  not  touch 
his  case.  The  land  taken  from  the  steel  company  was  in  one 
tract,  and  damages  awarded  in  the  lump  for  the  land  taken. 
Of  course  there  could  not  "  in  the  nature  of  things  *'  as  stated 
by  the  Chief  Justice,  be  a  final  decree  until  the  verdict  of  the 
jury  on  the  appeal  determined  as  a  question  of  fact  the  amount 
of  damages.  But  the  appeal  as  to  four  of  these  lots  in  no  way 
affects  the  benefits  assessed  against  the  two  unappealed  from  ; 
whatever  may  be  the  event  of  the  appeal  the  amount  of  bene- 
fits assessed  against  the  two  is  not  diminished.  The  only  possi- 
ble effect  is  that  if  in  her  appeal  as  to  the  other  lots,  she  is 
successful  in  largely  diminishing  the  assessments  against  them, 
her  ability  to  pay  tiie  lien  on  the  two  wiU  be  increased.  That 
is  a  contingency  which  can  have  no  place  in  our  determination 
of  this  contention.  The  decree  of  the  court  below  is  affirmed 
and  the  appeal  dismissed. 


Peter  Nemier,  Appellant,  v.  Thomas  B.  Riter  and  William     223 
H.  Conley,  trading  as  Riter  &  Conley. 

Negligence— Master  and  servant— Fellow  servant— Defedive  floor. 

In  an  action  by  a  workman  against  his  employer  to  recover  damages 
for  personal  injuries  caused  by  one  of  the  planks  of  the  flooring  over  a 
pit  slipping  from  the  edge  of  a  joist,  it  appeared  that  it  was  sometimes 
necessary  to  remove  the  flooring  over  the  pit  wlien  the  pit  was  to  be  used ; 
this  was  done  by  the  regular  carpenter  of  the  shop.    £ight  days  before 
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tlie  accident  the  floor  had  been  removed,  and  when  tlie  cai*penter  was 
about  to  put  it  down  again,  the  foreman  suggested  to  him  that  the 
plank  should  be  nailed  to  cross-pieces,  so  that  they  could  he  taken  up 
and  replaced  in  one  piece.  The  carpenter  replied  that  the  planks  in  use 
were  not  long  enough,  and  he  was  told  to  pat  the  floor  down,  and  to 
see  the  supenntendent  and  get  lumber  to  make  a  cover  in  one  piece.  He 
put  the  floor  down  without  nailing  it,  and  applied  for  new  lumber,  and 
two  da3'8  after  the  first  application  he  called  the  superintendent's  at- 
tention to  the  fact  that  the  lumber  had  not  been  furnished  him.  Beld^ 
(1)  that  the  evidence  was  insufficient  to  show  negligence  upon  the  part  of 
the  defendants ;  (2)  that  the  negligence,  if  any,  was  that  of  the  carpenter, 
a  fellow-workman ;  (8)  that  a  nonsuit  was  properly  entered. 

Argued  Nov.  6,  1896.  Appeal,  No.  185,  Oct.  T.,  1896,  by 
plaintiff,  from  judgment  of  C.  P.  No.  3,  Allegheny  Co.,  Aug.  T., 
1893,  No.  424,  entering  nonsuit.  Before  Sterrett,  C.  J., 
Geeen,  Wiltx^ms,  Mitchell,  Dean  and  Fell,  J  J.    AflBrmed. 

Trespass  for  personal  injuries. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

Error  aBsigned  was  entiy  for  nonsuit. 

L.  K.  Porter^  with  him  S,  (?.  Porter ^ioT  appellant, — It  is  the 
duty  of  the  master  to  furnish  the  employee  with  suitable  ma- 
chinery and  appliances ;  to  furnish  mat-erials  sufficient  in  quan- 
tity and  suitable  in  character :  Ross  v.  Walker,  139  Pa.  50 ; 
Cooley  on  Torts,  2d  ed.  663  ;  Cougle  v.  McKee,  151  Pa.  602; 
Murphy  v.  Grossan,  98  Pa.  495;  Wharton  on  Negligence, 
sec.  208 ;  Wilson  v.  Willimantic  Linen  Co.,  50  Conn.  433. 

W,  P.  Potter^  with  him  Wm.  A.  Stone^  for  appellees,  cited 
Ross  V.  Walker,  139  Pa.  50. 

Opinion  by  Mr.  Justice  Fell,  January  4, 1897 : 
The  duty  of  the  defendants  in  regard  to  the  safety  of  their 
premises  and  the  competency  of  their  workmen  was  not  in  dis- 
pute, nor  was  the  manner  in  which  the  duty  had,  in  general, 
been  performed.  The  claim  of  liability  was  upon  the  ground 
that  their  superintendent  in  a  particular  instance  failed  to  fur- 
nish suitable  material  for  the  construction  of  a  floor  on  which 
the  plaintiff  was  injured.  The  case  rests  entirely  upon  the  tes- 
timony of  the  carpenter  who  built  the  floor.     If  he  asked  for 
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new  planks  for  the  reason  that  a  safe  floor  could  not  be  made 
with  the  old  ones,  the  case  should  have  gone  to  the  jury.  If 
his  request  for  new  material  was  to  enable  him  to  build  a  differ- 
ent kind  of  floor,  and  the  old  material  was  suitable  for  a  floor 
of  the  kind  that  had  been  in  use,  and  the  only  defect  was  in  not 
nailing  the  planks,  the  negligence  was  that  of  a  fellow-workman, 
and  the  nonsuit  was  properly  entered. 

The  plaintiff  was  employed  in  operating  a  machine  used  for 
punching  boiler  plate.  In  order  to  secure  more  space  for  the 
handling  of  curved  plates  an  excavation  or  pit  ten  feet  long  by 
eight  feet  wide  and  three  feet  deep  had  been  made  directly  in 
front  of  the  machine.  In  making  the  pit  a  section  of  the  floor 
had  been  taken  up,  and  this  was  replaced  when  the  use  of  the 
pit  was  not  required.  The  floor  consisted  of  two-inch  planks 
nailed  to  two-by-eight  joists.  It  was  the  business  of  the  car- 
penter who  was  constantly  employed  at  the  defendant's  shops 
for  such  work  to  take  up  and  put  down  the  floor  when  required. 
The  last  time  he  put  it  down  he  omitted  to  nail  the  planks  to 
the  joist.  After  the  floor  had  been  in  use  eight  days  one  of  the 
planks  slipped  from  the  edge  of  a  joist,  causing  the  plaintiff's 
injury.  The  plaintiff  had  been  employed  in  the  shop  for  three 
years ;  knew  of  the  pit  and  of  the  manner  in  which  it  was  cov- 
ered, and  was  familiar  with  all  of  his  surroundings.  Shortly 
before  the  accident  he  had  worked  for  eight  weeks  in  the  pit,  and 
immediately  before  it  he  had  worked  for  eight  days  on  the  floor. 
There  was  no  defect  in  the  planks  or  joist,  and  the  floor  as  laid 
was  solid  and  strong,  and  would  have  been  entirely  safe  if  nailed. 
The  accident  resulted  from  one  of  the  planks  becoming  dis- 
placed ;  it  would  have  been  avoided  if  the  plank  had  been  nailed 
to  the  joists.  These  facts  ai*e  clearly  established,  and  are  not 
in  dispute ;  but  there  is  a  part  of  the  testimony  from  which  it 
is  claimed  that  an  inference  may  be  drawn  which  will  sustain 
the  right  of  action. 

It  had  been  the  custom  of  the  carpenter  in  removing  the  floor 
to  take  the  planks  up  separately.  When  he  was  about  to  put 
it  down  the  last  time  before  the  accident  the  foreman  suggested 
to  him  that  the  planks  should  be  nailed  to  cross-pieces  so  that 
they  could  be  taken  up  and  replaced  in  one  piece  like  a  trap- 
door. He  replied  that  that  would  require  new  planks,  as  the 
pieces  then  in  use  were  not  long  enough,  and  he  was  then  told 
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to  put  the  floor  down,  as  it  was  wanted  for  immediate  use,  and 
to  see  the  superintendent  and  get  lumber  to  make  a  cover  in 
one  piece.  He  put  the  floor  down  and  told  the  superintendent 
that  he  would  need  new  planks  to  make  such  a  cover  as  the 
foreman  wished,  and  again  at  the  end  of  two  days  called  his 
attention  to  the  fact  that  the  lumber  had  not  been  received. 
This  is  the  substance  of  the  testimony  of  a  witness  very  willing 
to  shift  from  his  own  shoulders  the  responsibility  for  the  acci- 
dent, and  it  is  all  that  can  be  made  of  it.  He  admits  that  he 
had  material  to  construct  the  floor  as  it  had  been  constructed 
befoi*e,  and  tliat  it  would  have  been  safe  if  the  planks  had  been 
nailed.  He  sajrs  he  put  it  down  for  temporary  use,  and  un- 
doubtedly he  failed  to  nail  it  because  he  expected  to  take  it  up 
soon.  But  this  was  wholly  at  his  own  instance.  He  knew  that 
the  floor  was  to  remain  until  the  work  for  which  the  machine 
was  then  wanted  should  be  finished;  he  was  supplied  with 
suitable  materials,  ample  in  quantity  and  quality,  and  his  dis- 
cretion as  to  the  manner  in  which  the  work  should  be  done  was 
not  interfered  with  in  the  slightest  degree.  His  request  for  the 
new  material  was  not  for  the  reason  that  it  was  needed  to  make 
a  secure  floor,  but  to  make  a  floor  of  a  different  kind,  and  he 
told  no  one  that  he  had  not  made  the  floor  secure.  Making 
every  allowance  for  the  fact  that  the  witness  was  a  German,  and 
not  able  to  express  his  thoughts  clearly  in  our  language,  and 
giving  the  plaintiff  the  benefit  of  every  inference  of  fact  that 
can  be  reasonably  drawn  from  the  testimony,  we  think  that  he 
has  not  succeeded  in  showing  any  negligence  on  the  part  of  the 
defendants. 

The  judgment  is  affirmed. 


i93  6111  John  Hasel  r.  Herman  Beilstein,  Appellant 


f22l 


991  1^  ^"  ^  ^^^^  ^"  equity  to  compel  the  reassignment  and  delivery-  of  personal 
roperty,  it  appeared  that  the  plointiflf,  who  was  an  elderly,  illiterate  man, 
unable  to  read  or  wiite  English,  or  to  speak  it  perfectly,  had  assigned 
and  delivered  all  of  his  personal  property,  which  constituted  his  whole 
estate,  to  the  defendant,  an  intimate  acquaintance,  whose  advice  the  old 
man  was  in  the  habit  of  seeking,  and  with  whom  he  was  accustomed  to 
leave  his  papers  and  property.    The  court  below  found  that  the  trant- 
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action  was  not  a  gift,  but  a  '*  transfer  to  the  defendant  in  ti*nst  and  con- 
fidence to  keep  for  the  plaintiff,  subje<^t  to  his  demands.'^  The  plaintiff 
testified  to  this  effect,  and  his  testimony  was  corroborated  by  tliat  of 
another  witness  who  stated  that  the  defendant  told  him  he  only  took  care 
of  the  money,  and  that  he  exhibited  a  little  book  in  which  he  kept  the 
account  ••  so  that  he  could  show  it  to  the  old  man  again."  Held,  (I)  that 
the  burden  of  proof  was  on  the  defendant  to  sustain  the  assignment  as 
a  gift ;  (2)  that  evidence  of  the  penurious  and  miserly  habits  of  the  old 
man  was  admissible  on  the  question  whether  or  not  the  transfer  was  a 
gift ;  (3)  that  a  decree  in  favor  of  tlie  plaintiff  on  the  ground  that  it  was 
a  transfer  •*  to  the  defendant  in  trust  and  confidence  to  keep  for  the  plain- 
tiff subject  to  his  demands,"  was  based  upon  sufficient  evidence,  and 
should  be  sustained. 

Argued  Nov.  6, 1896.  Appeal,  No.  189,  Oct  T.,  1896,  by 
defendant,  from  decree  of  C.  P.  No.  1,  Allegheny  Co.,  Dec.  T., 
1895,  No.  338,  on  bUl  in  equity.  Before  Sterrett,  C.  J., 
Grben,  Williams,  Mitchell,  Dean  and  Fell,  J  J.   Affirmed. 

Bill  in  equity  to  compel  a  reassignment  and  redeliver)"  of 
personal  property. 

The  facts  are  stated  in  the  opinion  of  the  court  below. 

At  the  trial,  Charles  Ober,  George  Shillinger  and  Father 
Kemper  testified  under  objection  and  exception  that  the  plain- 
tiff was  a  man  of  very  penurious  and  miserly  habits,  and  that 
he  would  not  trust,  or  give  anything  to,  any  one.  [13-17] 

Collier,  J.,  filed  the  following  opinion : 
findings  op  fact. 

In  1891  the  plaintiff,  John  Hasel,  then  75  years  of  age,  old 
and  unable  to  work,  determined  to  go  to  the  Soldiers'  Home, 
at  Dayton,  Ohio.  At  that  time  he  was  possessed  of  the  follow- 
ing property,  viz :  Three  mortgages,  the  principal  sums  of 
which  amounted  to  four  thousand,  seven  hundred  (4,700)  dol- 
lars, cash  on  deposit  in  the  Dollar  Savings  Bank  of  Pittsburg 
and  in  the  German  National  Bank  of  Allegheny,  and  a  one 
thousand  (1,000)  dollar  bank  note — these  three  items  amount- 
ing to  four  thousand  and  fifty-five  (4,055)  dollars.  These, 
with  a  small  pension  and  a  small  amount  of  almost  worthless 
furniture  was  all  the  property  he  possessed. 

On  September  12, 1891,  the  plaintiff  gave  into  the  possession 
of  the  defendant,  the  one  thousand  dollar  bank  note.     On  tiie. 
Vol.  clxxix — 86 
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26tli  day  of  October,  1891,  plaintiff,  defendant  and  one  John 
Shauber,  Jr.  went  to  the  German  National  Bank  of  Allegheny 
City,  and  plaintiff  drew  his  check  in  favor  of  the  said  John 
Shauber,  Jr.,  for  the  whole  amount  of  his  deposit,  viz :  $2,155.34, 
which  amount  was  placed  to  the  credit  of  said  Shauber.  This 
transaction  was  wholly  without  consideration.  Plaintiff's  bank 
book  was  afterwards  given  into  the  care  of  the  defendant.  On 
the  next  day,  October  27,  1891,  plaintiff  and  defendant  went 
to  the  Dollar  Savings  Bank  of  Pittsburg,  and  plaintiff  trans- 
ferred his  entire  deposit  to  the  defendant,  viz.,  nine  hundred 
(900)  dollars,  without  any  consideration.  On  the  next  day, 
October  28,  1891,  the  plaintiff,  at  Esquire  Brinker's  oflSce, 
made  a  will,  in  which  he  gave  to  his  brother  in  Germany  ten 
(10)  dollars  and  all  the  rest  of  his  property  to  the  defend- 
ant, and  to  John  Shauber,  Jr.,  share  and  share  alike.  Beilstein 
and  John  Shauber,  Jr.,  the  same  who  had  the  day  before  re- 
ceived the  deposit  of  plaintiff  in  the  German  National  Bank, 
were  both  present  at  the  making  of  the  will.  The  will  also 
made  Herman  Beilstein  and  John  Shauber,  Jr.,  executors. 
The  plaintiff  had  also  relatives  in  Butler  county,  Pennsylvania. 
This  will  went  into  the  possession  of  the  defendant.  Immedi- 
ately after  the  making  of  this  will,  the  plaintiff  and  defendant 
went  to  the  courthouse,  and  there  the  plaintiff  assigned  the 
three  aforementioned  mortgages  to  the  defendant,  viz.,  the 
Kirschner  mortgage  of  $2,800 ;  the  Happ  mortgage  of  *1,000 
and  the  Wiegand  mortgage  of  $900.  The  assignment  of  each 
of  these  mortgages  is  in  the  words  following : 

"  For  value  received,  I,  John  Hasel,  mortgagee,  do  sell,  assign, 
transfer,  and  set  over  to  Herman  Beilstein,  his  heirs  and  assigns, 
this  mortgage  and  all  moneys  secured  thereby.  Witness  my 
hand  and  seal,  October  28th,  1891. 

(Signed)  "  John  Hasel.       [Seal]. 

*'  Attest :     Geoegb  T.  Hetzel." 

No  one  was  present  when  these  assignments  were  made  except 
the  plaintiff  and  defendant  and  Mr.  Hetzel,  who  wrote  the  as- 
signments, and  they  were  without  consideration. 

With  the  exception  of  what  might  be  due  on  his  pension,  and 
the  small  lot  of  furniture  aforementioned,  the  foregoing  assign- 
ments and  transfers  comprised  ttie  plaintiff's  entire  estate,  of 
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which  John  Shauber,  Jr.,  got  two  thousand  and  one  hundred 
and  fifty-five  (2,155)  dollars,  and  the  defendant,  six  thousand 
and  six  hundred  (6,600)  dollars. 

On  the  31st  of  October,  1891,  the  plaintiff  was  accepted  by 
the  proper  authorities,  and  a  few  days  after  entered  the  "  Home" 
at  Dayton,  Ohio. 

In  October,  1892,  the  plaintiff  demanded  of  the  defendant  a 
return  of  the  property  transferred  to  him,  and  was  refused,  and 
has  demanded  it  twice  since  and  been  refused. 

The  plaintiff  could  neither  read  or  write  English.  He  could 
sign  his  name  in  English,  but  understood  the  spoken  language 
very  imperfectly.  He  was  penurious,  saving  and  close,  to  a 
very  remarkable  degree,  even  miserly. 

For  some  time  prior  to  these  transactions  the  defendant,  was 
custodian  of  his,  the  plaintiff's  papers,  mortgages,  bonds,  bank 
books,  etc.,  advising  him  about  some  of  his  business,  plaintiff 
having  confidence  in  defendant,  as  defendant  himself  says, 
"  After  he  got  attached  to  me,  he  trusted  in  me."  [The  defend- 
ant, though  present  at  all  the  transfers  of  plaintiff's  property, 
and  at  the  transfers  to  himself  he  and  the  defendant  alone  were 
present,  (except  the  officers  who  wrote  the  transfers)  did  not 
explain  to  plaintiff  the  nature  and  effect  of  the  transfers.]  [4] 
[Nor  did  the  defendant,  at  the  time  of  the  transfer  of  the 
three  mortgages  to  him — knowing  that  without  consideration 
the  plaintiff  had  then  transferred  away  eight  thousand,  seven 
hundred  and  fifty-five  (8,755)  dollars  of  his  property,  and  prac- 
tically stripped  himself  in  his  old  age  of  his  entire  estate — 
explain  to  the  plaintiff  the  nature  and  effect  of  these  assign- 
ments upon  his  future  financial  condition,  or  upon  the  wiU 
which  he  had  just  made,  giving  all  his  property  to  Beilstein  and 
Shauber,  share  and  share  alike.]  [6]  [At  no  time  during  these 
transactions  did  the  plaintiff  liave  independent  advice  or  coun- 
sel from  any  one.]  [6] 

[We  find  that  the  plaintiff  did  not  make  a  free  and  voluntary 
gift  to  the  defendant  of  the  property  transferred  to  him,  but 
that  said  property  was  transferred  to  the  defendant  in  trust  and 
confidence  to  keep  for  the  plaintiff,  subject  to  his  demand ;]  [7] 
[and  we  further  find  that  the  plaintiff  did  not  fully  understand 
the  nature  and  effect  of  the  transfers  of  property  made  to  the 
defendant ;  and  that  the  gifts  to  Beilstein  were  not  made  in- 
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telligently,  and  with  a  full  knowledge  by  plaintiff  of  the  true 
cliaracter  of  the  transactions.]  [8]  On  the  mortgage  given  by 
William  Kiischner,  the  defendant  admits  in  his  testimony  that 
he  has  received  $700  interest,  and  on  Happ  mortgage,  $125, 
interest,  and  on  the  Wiegand  mortgage,  $46.00  interest.  The 
Happ  mortgage  was  on  the  6th  day  of  February  assigned  to 
Martin  Schaeffer  by  the  defendant,  and  the  Wiegand  mortgage 
was  assigned  on  the  26th  day  of  December,  1891,  by  the  defend- 
ant to  the  12th  Ward  Premium  B.  &  L.  Association  of  Alle- 
gheny City.  It  is  also  admitted  that  defendant  drew  $20.66  of 
the  funds  in  the  Dollar  Savings  Bank. 

We  find  that  the  defendant  did  not  receive  any  of  the  sums 
of  $2,165  or  of  $161.25  deposited  in  the  German  National  Bank, 
and  that  he  cannot  be  charged  therewith. 

CONCLUSIONS  OF  LAW. 

[In  our  findings  of  fact  that  the  plaintiff  transferred  his  prop- 
erty to  the  defendant  in  trust  and  confidence  to  keep  for  him, 
subject  to  his  demand,  we  acted  under  the  well  known  rule  that 
where  the  answer  is  a  responsive  one  it  must  be  overcome  with 
two  witnesses,  or  one  witness  and  corroborative  circumstances, 
but  we  do  not  believe  we  need  have  gone  that  far.  In  cases  like 
the  present  one  we  believe  the  rule  to  be  as  follows :  Whenever 
a  person  obtains  by  voluntary  donation  a  large  pecuniary  benefit 
from  another,  he  is  bound,  if  that  transaction  is  questioned,  to 
prove  that  the  transaction  was  righteous,  and  that  the  donor 
voluntarily  and  deliberately  did  the  act,  knowing  its  nature  and 
effect.  This  rule  is  not  confined  to  cases  of  attorney  and  client, 
parent  and  child,  etc.,  but  is  general :  Cook  v.  Lamotte,  15 
Beavan,  234. 

Again,  "  Whenever  one  person  obtains  by  voluntary  donation 
a  large  pecuniary  benefit  from  another,  the  burden  of  proving 
that  the  transaction  is  righteous  is  upon  the  person  taking  the 
benefit,  but  proof  that  the  donor  knew  and  understood  what  he 
was  doing  is  sufficient.  Where,  the  donee  occupies  a  con- 
fidential relation  to  the  donor,  and  the  amount  of  the  gift  bears 
a  large  proportion  to  the  estate  of  the  donor,  the  donee  must 
prove  that  the  gift  was  made  intelligently,  and  with  a  full  knowl- 
edge by  the  donor  of  the  true  character  of  the  transaction: " 
Clark  V.  Clark,  174  Pa.  309. 
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Applying  these  rules,  the  defendant  has  not  only  failed  to 
prove  that  the  donor  knew  and  understood  what  he  was  domg, 
its  nature  and  effect,  or  that  the  gift  was  made  intelligently, 
and  with  a  full  knowledge  by  the  donor  of  the  true  character 
of  the  transactions,  but  the  testimony  satisfies  the  court  just  the 
opposite  was  the  case,  and  we  have  so  found.]  [9] 

[As  the  Kirschner  mortgage  for  $2,800  is  still  in  the  possession 
of  the  defendant,  he  must  be  decreed  to  reassign  it  to  the  plain- 
tiff, and  as  the  fund  in  the  Dollar  Savings  Bank  is  in  the  name 
of  the  defendant,  he  must  be  decreed  to  retransfer  it  to  the  plain- 
tiff. As  the  Happ  and  Wiegand  mortgages  have  been  disposed 
of  by  the  defendant,  amounting  to  4^1,900,  and  as  defendant  has 
received  $700  interest  on  the  Ku-schner  mortgage,  and  *125 
interest  on  the  Happ  mortgage,  and  j(45.00  interest  on  the 
Wiegand  mortgage,  and  ako  $20.66  from  the  Dollar  Savings 
Bank  account,  the  defendant  must  be  decreed  to  pay  to  the 
plaintiff  said  sums,  amounting  to  two  thousand  seven  hundred 
and  ninety  dollars  and  sixty-six  cents  ($2,790.66),  with  interest 
at  6  per  cent  on  the  Happ  and  Wiegand  mortgages  from  the 
date  of  their  assignment  by  the  defendant  to  date  of  the  decree. 
As  to  the  $1,000  loan  charged  in  the  bill,  it  must  be  dismissed 
widiout  prejudice  to  proceed  at  law,  and  as  to  the  two  items  of 
$2,155  and  $161.25  in  the  German  National  Bank,  the  bill  must 
also  be  dismissed.  There  must  also  be  an  injunction  restrain- 
ing defendant  from  disposing  in  any  way  of  the  Kirschner  mort- 
gage or  the  fund  in  the  Dollar  Savings  Bank.  Defendant  to 
pay  costs,  etc.]  [10] 

DECREE. 

And  now  to  wit,  September  1, 1896,  this  cause  came  on  to  be 
heard  at  the  above  term  and  upon  consideration  thereof  it  is 
ordered,  adjudged  and  decreed  as  follows,  viz :  The  defendant, 
Herman  Beilstein,  shall  forthwith  reassign  to  the  plaintiff,  John 
Hasel,  the  mortgage  given  by  William  Kirschner  to  plaintiff  for 
$2,800,  recorded  in  the  recorder's  office  in  and  for  Allegheny 
county,  in  mortgage  book,  vol.  299,  page  98.  He  shall  also 
forthwith  retransfer  to  him  the  fund  in  the  Dollar  Savings  Bank 
of  Pittsburg.  It  is  further  ordered,  adjudged  and  decreed,  that 
the  plaintiff  pay  unto  the  said  John  Hasel  the  sum  of  two 
thousand  seven  hundred  and  ninety  dollars  and  sixty-six  cents 
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($2,790.66),  being  Jl,900  on  the  Happ  and  Wiegand  mortgages, 
t700  interest  collected  on  the  Kirschner  mortgage,  $125  interest 
on  the  Happ  mortgage,  and  $45.00  on  the  Wiegand  mortgage, 
and  $20.66  drawn  from  the  Dollar  Savings  Bank,  together  with 
interest  at  six  per  cent  on  the  Happ  and  Wiegand  mortgages 
from  the  date  of  their  assignment  by  the  defendant  to  the  date 
of  this  decree,  to  wit:  On  the  Happ  mortgage  from  February  5, 
1894,  to  September  1, 1896,  $1,000,  at  six  per  cent,  amounting 
to  one  hundred  and  fifty-four  dollars  and  thirty-three  cents 
($154.33) ;  and  on  the  Wiegand  mortgage  of  $900,  interest  at 
six  per  cent,  from  December  26,  1891  to  September  1,  1896, 
amounting  to  two  hundred  and  fifty-two  dollars  and  ninety  cents, 
($252.90),  making  in  all  the  sum  of  three  thousand  one  hundred 
and  ninety-seven  dollars  and  eighty-nine  cents  ($3,197.89),  to  be 
paid  by  the  defendant,  to  the  plaintiff,  John  Hasel. 

It  is  further  ordered,  adjudged  and  decreed  that  an  injunc- 
tion issue  restraining  the  defendant,  Herman  Beilstein,  from 
disposing  in  any  way  of  the  Kirschner  mortgage,  recorded  in 
mortgage  book  299,  page  98,  or  the  fund  now  remaining  in  the 
Dollar  Savings  Bank,  of  Pittsburg. 

It  IB  also  ordered,  adjudged  and  decreed  that  all  costs  of  this 
proceeding  be  paid  by  the  defendant  herein. 

Errors  assigned  among  others  were  (4-10)  portions  of  opin- 
ion as  above,  quoting  them;  (11)  decree,  quoting  it;  (13-17) 
rulings  on  evidence,  quoting  the  bill  of  exceptions. 

James  FitzsimmonSy  with  him  A.  ff.  and  IT.  H,  Rowand^  for 
appellant. — Unless  undue  influence  is  found  on  the  part  of  the 
appellant,  or  unless  some  fraud  or  deceit  has  been  practised,  or 
unless  the  appellee  was  at  that  time  of  unsound  mind,  unless 
such  proof  appears,  the  court  is  not  warranted  in  finding  facts 
as  indicated  by  his  opinion :  Clark  v.  Clark,  174  Pa.  309. 

There  was  not  one  spark  of  evidence  indicating  that  there 
was  anything  like  a  confidential  relation  existing  between 
Hasel  and  Beilstein. 

We  submit  to  the  court  that  the  evidence  in  this  case  shows 
all  the  requisites  of  a  good  and  valid  gift  of  John  Hasel  to 
Herman  Beilstein :  Hunter  v.  Atkins,  3  Myl.  &  K.  113 ;  Toker 
V.  Toker,  31  Beav.  629;  Villers  v.  Beaumont,  1  Vem.  100; 
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2  White  &  Tudor's  Leading  Cases  in  Equity,  p.  582 ;  2  Kent's 
Commentaries,  588 ;  Yard  v.  Patton,  1  Harris,  286 ;  Phillips 
V.  Meily,  106  Pa.  536 ;  Jackson  v.  Payne,  114  Pa.  67 ;  Jones 
V.  Backus,  114  Pa.  182;  North  v.  Williams,  120  Pa.  109; 
Greenfield's  Est.,  14  Pa.  489;  Walsh's  App.,  122  Pa.  177; 
Kraus  V.  Stein,  173  Pa.  221;  Fassett's  App.,  167  Pa.  451. 

J,  McF.  Carpenter^  with  him  Samuel  L,  Dille^  for  appellee. — 
Having  set  up  a  gift  as  a  defense,  it  is  incumbent  upon  the  ap- 
pellant to  show  that  it  was  righteous,  or  it  Avill  be  set  aside  in  a 
couiii  of  equity.  It  must  appear  clearly  and  strongly  that  the 
donor  knew  and  understood  what  he  was  doing,  and  the  effect 
it  might  have  in  impairing  his  ability  to  provide  for  himself 
and  others ;  that  he  acted  on  competent  and  independent  advice, 
and  had  a  full  disclosure  of  the  effects  and  consequences ;  and 
that  he  made  the  gift  freely  and  voluntarily,  wholly  free  from 
undue  influence  or  solicitation  on  the  part  of  the  donee :  Cooke 
V.  Lamotte,  15  Beav.  234;  Hunter  v.  Atkins,  3  Myl.  and 
K.  113 ;  2  White  &  Tudor's  Leading  Cases  in  Equity,  p.  596 ; 
Clark  V.  Clark,  174  Pa.  326 ;  Hoghton  v.  Hoghton,  15  Beav. 
278;  Rhodes  v.  Bate,  1  Ch.  App.  252;  Darlington's  App., 
86  Pa-  512 :  Greenfield's  Est,  14  Pa.  489. 

The  fact  that  the  gift  as  claimed  is  irrevocable  is  sufficient 
of  itself  to  cast  the  burden  upon  the  donee :  Russell's  App., 
75  Pa.  288;  Miskey's  App.,  107  Pa.  629;  Worrall's  App., 
110  Pa.  364. 

Opinion  by  Mr.  Justice  Mitchell,  January  4, 1897 : 
It  may  be  seriously  questioned  whether  the  learned  judge 
below  did  not  state  the  law  too  broadly  when  he  held  the  gen- 
eral rule  to  be  that  whenever  a  person  obtains  by  voluntary 
donation  a  large  pecuniary  benefit  from  another,  he  has  the 
burden  of  proof  to  sustain  the  transaction.  There  is  high 
English  authority  for  such  position,  though  Lord  Romilly,  in 
Cooke  V.  Lamotte,  15  Beavan,  234,  cited  by  the  judge  below, 
adopts  it  with  much  reserve,  but  the  American  courts  have 
not  usually  required  such  proof  from  the  donee  until  he  is  put 
on  the  defensive  by  the  appearance  in  the  case  of  some  indica- 
tion of  weakness  of  mind,  undue  influence,  fraud,  deception, 
confidential  relation,  or  other  element  to  render  the  transaction 
at  least  suspicious.    See  Stepp  v.  Franipton,  ante,  p.  284. 
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But  it  is  not  necessary  to  enter  on  this  debatable  ground,  as 
the  donee  in  the  present  case  clearly  stood  in  confidential  rela- 
tion to  the  donor.  The  latter  was  old  and  illiterate,  a  German 
not  able  to  read  or  write  English,  and  speaking  and  understaxd- 
ing  it  imperfectly.  The  appellant  was  a  younger  man,  also  a 
German,  but  carrying  on  business  in  the  ordinary  way  in  an 
English  speaking  community.  An  intimacy  sprang  up  between 
the  two,  resulting  in  the  plaintiff  making  appellant's  store  a 
place  of  daily  resort,  putting  his  papers  and  property,  mort- 
gages, bonds,  bankbooks,  etc.  in  the  latter's  hands  for  safe 
keeping,  and  seeking  his  advice  upon  business  matters.  When 
under  such  circumstances  the  plaintiff  by  writings  in  the  Eng- 
lish language  divested  himself  of  his  entire  property,  handing 
over  the  larger  part  to  the  appellant,  and  the  rest  to  appellant's 
brother-in-law,  Shauber,  even  if  it  was  a  gift,  the  rule  of  equity 
in  its  least  stringent  form  requires  that  the  donee  should  show 
that  it  was  freely  and  voluntarily  made,  with  full  knowledge  of 
the  nature  of  the  act,  and  its  effect  upon  the  donor  in  relation 
to  his  estate.  The  decree  of  the  court  below  could  well  be  sus- 
tained on  this  ground  alone. 

But  the  learned  judge  goes  farther  and  finds  that  it  was  not 
a  gift  at  all,  but  a  transfer  ^^  to  the  defendant  in  trust  and  con- 
fidence to  keep  for  the  plaintiff,  subject  to  his  demand."  This 
is  decisive  of  the  whole  case  and  renders  superfluous  any  dis- 
cussion of  the  assignments  of  error  to  subordinate  findings  of 
fact.  It  is  argued  for  appellant  that  this  conclusion  is  reached 
by  the  court  below  in  disregard  of  the  weight  alwajrs  given  in 
equity  to  a  responsive  answer  in  denial.  But  the  learned  judge 
states  expressly  that  he  had  given  the  appellant  the  benefit  of 
that  rule,  and  after  an  examination  of  the  evidence  we  find  no 
reason  to  differ  with  his  conclusion.  The  testimony  of  the 
plaintiff  liimself  is  supported  by  that  of  Fallhaber,  that  appel- 
lant told  him  he  only  took  care  of  the  money  and  exhibited  a 
little  book  where  he  kept  the  account,  "  so  that  he  could  show 
it  to  the  old  man  again."  And  the  testimony  of  both  receives 
strong  corroboration  from  the  circumstances  of  the  case  already 
noted. 

The  testimony  objected  to  in  the  thirteenth  to  seventeenth  as- 
signments had  some  bearing  on  plaintiff  *s  character  and  disposi- 
tion with  regard  to  money,  and  consequently  on  the  probability 


Digitized  by  VjOOQIC 


EASEL  V.  BEILSTEIN,  AppeUant  569 

1897.]  Opinion  of  the  Couit. 

ofliis  comprehension  of  what  be  was  doing,  and  whether  he  was 
imposed  on.  It  was  therefore  admissible  on  the  question  of 
gift,  but  as  the  court  found  there  was  no  gift  it  becomes  of  no 
importance  at  all. 

Appellant  charges  that  plaintiff  divested  himself  of  his  prop- 
erty in  order  to  enter  the  Soldiers'  Home,  and  thereby  committed 
a  fraud  on  the  government  which  will  prevent  a  court  of  equity 
from  aiding  him.  It  is  sufficient  to  say  that  the  evidence  of 
such  intent  is  slight,  and  there  is  no  evidence  at  all  that  his 
having  or  not  having  such  an  amount  of  property  had  any  bear- 
ing on  his  admission  to  the  Home. 

Decree  affirmed  with  costs. 


James  B.  Neale  and  Joseph  Buffiugton,  Orr  Buffington 
and  E.  J.  Knox,  Executors  of  Grier  C.  Orr,  deceased, 
V.  Alexander  Dempster,  Appellant. 

[Marked  to  be  reported*] 

Mortgager— B(md—Belease, 

A  bond  and  mortgage  taken  for  the  same  debt,  though  distinct  securities, 
possessing  dissimilar  attributes,  and  subject  to  i*emedies  which  are  as 
unlike  as  personal  actions  and  proceedings  in  rem,  are  neveitheless  so  far 
one  that  payment  of  either  discharges  both,  and  a  release  or  extino^uish- 
ment  of  either  without  actual  pa3'ment  is  a  discharge  of  the  other,  unless 
otherwise  intended  by  the  parties. 

Release — Mortgage — Debt  secured  by  mortgage. 

Where  a  vendor  of  land,  taking  a  purchase  money  mortgage,  agrees 
that  if  a  certain  sum  of  the -mortgage  debt  per  acre  shall  be  paid  by  the 
Tendee  ho  will  release  from  the  Hen  of  the  mortgage  any  portion  of  the 
land  whicli  the  purchaser  shall  ask  and  describe,  proportioned  to  the  num- 
ber of  acres  paid  for,  such  portion  of  the  land  will  be  released  not  only 
from  the  lien  of  the  mortgage,  but  also  from  the  debt  secured  by  tlie 
bond ;  and  if  judgment  be  entei-ed  upon  the  bond  the  lien  of  such  judg- 
ment will  be  confined  to  the  portion  of  the  land  not  released. 

Argued  Nov.  6,  1896.  Appeal,  No.  192,  Oct.  T.,  1896,  by 
defendant,  from  order  of  C.  P.  No.  1,  Allegheny  Co.,  June  T., 
1896,  No.  181,  making  absolute  a  rule  for  judgment  for  want  of 
a  sufficient  affidavit  of  defense.  Before  Stereett,  C.  J., 
Geeen,  Williams,  Mitchell,  Dean  and  Fell,  J  J.    Reversed. 
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Assumpsit  on  a  bond. 

Rule  for  judgment  for  want  of  a  suflScient  affidavit  of  defense. 

The  defendant  filed  an  a,ffidaTit  of  defense  which  was  as 
follows : 

That  in  the  spring  of  1891  the  above  named  Grier  C.  Orr, 
since  deceased,  and  James  B.  Neale,  one  of  the  above  named 
plaintiffs,  were  negotiating  with  the  defendant  for  the  sale  by 
them  to  him  of  the  tract  of  land  situated  in  Westmoreland 
county,  described  in  the  plaintiffs'  statement  of  claim,  contain- 
ing one  hundred  and  forty-five  acres  and  eighty-four  perches, 
for  the  price  or  sum  of  $50,000,  payable  one  fifth  in  cash  on 
the  delivery  of  the  deed,  and  the  balance  in  four  equal  annual 
payments  of  $10,000  each,  without  interest ;  that  the  average 
price  per  acre  of  said  land  was  $345,  and  the  most  desirable 
and  most  valuable  parts  of  said  tract  were  not  at  that  time, 
and  have  not  been  since  that  time,  worth  mofe  than  $500  per* 
acre ;  that  the  object  and  purpose  of  the  deponent  in  negotia- 
ting for  the  purchase  and  in  the  purchasing  of  said  tract  of  land 
was  to  lay  out  on  a  part  of  the  same  a  plan  of  lots,  and  to  sell 
the  same  in  lots  to  different  purchasers,  as  he  might  from  time 
to  time  be  able  to  make  such  sales ;  and  in  order  to  carry  this 
object  and  purpose  into  effect  successfully,  it  was  necessary 
that  the  parts  of  said  tract  so  laid  out  in  lots  by  him  should 
be  free  from  all  liability  for  the  unpaid  portion  of  the  purchase 
money;  that  this  object  and  purpose  of  the  deponent  was  fully 
known  to  and  understood  by  the  said  James  B.  Neale  and  Grier 
C.  Orr.  Under  these  circumstances  the  deponent  refused  to 
purchase,  unless  it  was  agreed  that  the  land  itself  should  be 
the  only  security  for  the  unpaid  portion  of  the  purchase  money, 
and  that  the  deponent  should  not  be  personally  liable  for  such 
unpaid  portion,  and  that,  as  payments  were  made,  a  certain  por- 
tion of  the  land  should  be  released  and  discharged  from  all  lia- 
bility for  the  unpaid  instalments.  This  was  agreed  to  by  the 
said  Neale  and  Orr,  and  it  was  also  agreed  by  them  with  the 
deponent  tliat  the  quantity  of  land  to  be  so  released  and  dis- 
charged should  not  exceed  one  acre  for  each  $1,000  paid  by 
the  deponent  to  them,  that  amount  being  nearly  three  times 
the  average  value  per  acre  of  the  land  and  twice  the  value 
per  acre  of  the  most  valuable  parts  of  it,  and  the  written 
agreement  of  May  26,  1891,  a  correct  copy  of  which  is  hereto 
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annexed  and  hereby  made  part  hereof,  was  executed  by  the 
deponent  and  the  said  Neale  and  Orr,  and  $1,000  paid  by  the 
deponent  to  them,  and,  on  July  1, 1891,  a  deed  for  the  said 
tract  of  land  was  executed  and  delivered  by  said  Neale  and 
Orr  to  the  deponent,  and  on  the  same  day  the  deponent  paid 
to  them  $9,000,  and  executed  and  delivered  to  them  his  mort* 
gage  on  the  said  land,  which  mortgage  is  recorded  in  West- 
moreland county,  in  mortgage  book,  vol.  45,  page  410,  and  a 
correct  copy  of  which  is  hereto  attached  and  hereby  made  a 
part  hereof,  and  also  executed  and  delivered  to  them  his  bond, 
a  copy  of  which  is  attached  to  the  plaintiffs'  statement  of  claim. 
That  on  July  1, 1892,  the  deponent  paid  to  the  said  Neale  and 
Orr  the  further  sum  of  $10,000.  In  consideration  of  which 
payments  the  said  Neale  and  Orr,  on  June  30,  1893,  executed 
and  delivered  to  the  deponent  their  release  of  twenty  acres  and 
76  T^ir  perches,  a  correct  copy  of  which  release  is  hereto  annexed 
and  hereby  made  a  part  hereof,  which  release  was  recorded  in 
Westmoreland  coimty,  in  mortgage  book,  vol.  56,  page  281,  on 
August  21, 1893.  And  deponent  further  says,  that  Le  laid  out 
a  plan  of  lots  on  the  said  twenty  acres,  and  has  sold  a  portion 
of  the  same. 

Deponent  further  says  that  at  the  time  of  the  execution  of 
said  agreement  of  May  26,  1891,  and  of  the  said  deed  of  said 
Neale  and  Orr  to  the  deponent  and  the  execution  and  delivery 
of  his,  deponent's,  said  bond  and  mortgage  to  them,  and  of 
the  execution  and  delivery  by  the  said  Neale  and  Orr  of  their 
said  release  to  him,  it  was  the  intention,  and  so  agreed  and 
understood  by  the  said  Neale  and  Orr,  and  by  the  deponent, 
that  there  was  no  personal  liability  on  the  deponent  for  the 
payment  of  any  of  the  unpaid  portion  of  the  purchase  money 
of  said  land  secured  or  to  be  secured  by  the  said  bond  and 
mortgage,  and  that  for  each  $1,000  of  purchase  money  paid 
by  the  deponent  to  them  he  was  entitled  to  have  one  acre  of  said 
land  released  and  discharged  from  all  liability  for  said  debt, 
which  included  both  said  bond  and  mortgage.  And  deponent 
further  says,  that,  in  consideration  of  the  payment  of  $20,000 
by  him  to  the  said  Neale  and  Orr  as  hereinbefore  set  forth,  they, 
the  said  Neale  and  Orr,  by  their  said  release  of  June  30, 1893, 
a  copy  of  which  is  hereto  attached,  did  release  and  discharge 
the  said  20  acres  and  IQjIjs  perches  described  in  said  release 
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from  all  further  liability  to  them  for  the  said  debt  under,  upon 
or  by  virtue  of  the  said  bond  or  mortgage,  and  that  such  was, 
as  affiant  believes  and  expects  to  be  able  to  prove,  the  intention 
and  understanding  of  the  said  Neale  and  Orr  and  of  the  depo- 
nent in  the  execution  of  the  said  release,  and  that  said  release 
was  intended  as  a  satisfaction  and  discharge  of  said  debt  evi- 
denced by  said  bond  and  mortgage,  so  far  as  the  said  20  acres 
and  16jij5  perches  of  land  was  concerned,  and  that  the  said  20 
acres  and  76  f  g^  pei-ches  of  land,  nor  any  other  property  of  the 
deponent's,  except  the  remaining  125  acres  of  said  tract,  is  not 
now  liable  in  any  manner  for  the  payment  of  said  bond  and 
mortgage.  The  release  on  the  mortgage  alone  amounts  to 
nothing,  if  the  plaintiffs  could  at  once  proceed  to  seize  the  same 
land  for  the  same  debt  by  an  action  on  the  bond  which  the  mort- 
gage secured. 

And  deponent  further  says,  that  he  is  willing  to  convey  to 
the  said  plaintiffs  all  the  remaining  125  acres  of  land  conveyed 
to  him  by  said  deed  and  described  in  the  plaintiffs'  statement 
of  claims,  clear  of  encumbrances  created  by  him,  and  that  he 
has  executed  and  tendered  to  the  said  plaintiffs,  on  April  21, 
1896,  a  good  and  sufficient  deed  for  said  125  acres  of  land,  in 
satisfaction  of  said  bond  and  mortgage,  which  they  have  refused 
to  receive,  and  he  now  brings  said  deed  into  court  here  and 
asks  to  be  allowed  to  deposit  the  same  in  court  for  the  use  of 
said  plaintiffs,  in  satisfaction  and  discharge  of  said  bond  and 
mortgage.  And  he  further  says,  that  he  has  paid  all  costs 
accrued  in  this  action  up  to  this  date.  And  he  further  says, 
that  by  reason  of  the  facts  herein  set  forth  the  plaintiffs  are  not 
entitled  to  recover  a  judgment  for  any  sum  whatever  against 
him  in  this  action. 

The  agreement  referred  to  in  the  affidavit  of  defense  was  as 
follows : 

This  agreement  ....  witnesseth  that  for  and  in  consider- 
ation of  the  sum  of  $1,000,  paid  by  the  said  Dempster  to  the 
said  Neale  and  Orr,  the  receipt  whereof  is  hereby  acknowl- 
edged, and  for  the  further  sum  of  $9,000  to  be  paid  by  the  said 
Dempster  to  said  Neale  and  Orr  on  the  first  day  of  July,  A.  D. 
1891,  and  the  further  sum  of  $10,000  to  be  paid  by  him  to  them 
on  the  first  day  of  July  of  each  of  the  yeai-s  1892, 1898, 1894  and 
1895,  without  interest,  (making  an  aggregate  sum  $50,000), 
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they,  the  said  J.  B,  Neal  and  G.  C.  Orr,  hereby  sell  and  agree 
and  bind  themselves  their  heirs  and  assigns  to  convey  to  the  said 
A.  Dempster  his  heirs  and  assigns  by  a  good  and  sufficient  war- 
rantee deed  a  title  in  fee  simple  ....  to  the  said  Dempster, 
to  that  tract  of  land  ....  bounded  ....  and  containing  not 
less  than  140  acres.  The  said  Dempster  agrees  and  binds  him- 
self to  pay  to  the  said  Neale  and  Orr,  the  aforesaid  sums,  on 
the  days  and  times  specified ;  namely,  $9,000  on  the  first  day 
of  July,  1891,  on  the  receipt  of  deed  as  above  stated,  and  to 
give  a  duly  executed  bond  and  mortgage,  the  lien  of  which  to 
be  limited  to  the  land  described,  to  secure  to  said  Neale  and 
Orr  the  payment  of  the  said  instalments  of  purchase  money. 
It  is  hereby  further  agreed  by  and  between  the  parties  hereto 
that  the  said  Neale  and  Orr,  their  heirs  and  assigns  shall  release 
from  the  lien  of  said  mortgage  any  portion  of  said  property 
which  the  said  Dempster,  his  heirs  and  assigns,  may  ask  and 
describe,  provided  that  the  area  thereof  shall  not  exceed  the 
amount  of  one  acre  for  each  f  1,000  paid  on  account  of  said  pur- 
chase money.  So  that  for  each  acre  of  land  so  released  the  said 
Neale  and  Orr,  their  heirs  or  assigns,  shall  have  been  paid  the 
sum  of  $1,000,  by  the  said  Dempster,  his  heirs  or  assigns. 

The  court  made  absolute  a  rule  for  judgment  for  want  of  a 
sufficient  affidavit  of  defense. 

Error 9  assigned  were  (1)  above  order;  (2)  in  not  restricting 
the  lien  of  the  judgment 

2).  T.  Watsortj  with  him  W.  W.  Thomson^  for  appellant. — 
It  will  be  noticed  that  this  affidavit  of  defense  in  unequivocal 
language  avers  that  the  purpose  and  intent  of  the  article  of 
agreement,  the  bond  and  mortgage,  and  the  release,  was  to  dis- 
charge from  the  lien  of  the  unpaid  instalments  of  purchase 
money,  which  was  evidenced  by  the  bond,  the  land  for  which 
Dempster  paid  at  the  rate  of  $1,000  per  acre.  There  was  no  con- 
trary averment. 

Under  the  affidavit  of  defense  it  became  at  least  a  question 
of  fact  as  to  the  intent  and  purpose  of  the  release,  and  the  court 
should  not  have  entered  judgment  generally,  as  it  did,  against 
the  defendant. 

A  bond  and  mortgage  taken  for  the  same  debt,  though  dis- 
tinct securities,  possessing  dissimilar  attributes,  and  subject  to 
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remedies  which  are  as  unlike  as  personal  actions  and  proceed- 
ings in  rem,  are,  nevertheless,  so  far  one  that  payment  of  either 
discharges  both,  and  a  release  of  extinguishment  of  either  witli- 
out  actual  payment  is  a  discharge  of  the  other,  unless  otherwise 
intended  by  the  parties :  Safe  Dep.  &  Trust  Co.  v.  Kelly,  159  Pa. 
82 ;  Seiple  v.  Seiple,  133  Pa.  470 ;  Fleming  v.  Parry,  24  Pa.  50 ; 
Gordonier  v.  Billings,  77  Pa.  498. 

Equity  has  always  been  administered  through  common  law 
forms  in  Pennsylvania :  Seitzinger  v.  Ridgway,  9  Watts,  498 ; 
Mathews  v.  Stephenson,  6  Pa.  498. 

c7.  M.  Hunter^  of  Hunter  ^  Beattyy  for  appellees. — The  aflS- 
davit  of  defense  was  manifestly  insufficient:  Madore's  App., 
129  Pa.  15 ;  Martin  v.  Berens,  67  Pa.  459;  Clark  v.  Partridge, 
2  Pa.  13 ;  Hunter  v.  McHose,  100  Pa.  41 ;  Merriman  v.  Bush, 
116  Pa.  276;  Baugh  v.  White,  161  Pa.  638;  Rearick's  Exr.  v. 
Rearick,  15  Pa.  72 ;  Morgan  v.  McKee,  77  Pa.  231 ;  R.  R.  v. 
Swank,  105  Pa.  555 ;  Halberstadt  v.  Bannan,  149  Pa-  51 ; 
Dixon-Woods  Co.  v.  Phillips  Glass  Co.,  169  Pa.  167;  Ashman 
v.  Weigley,  148  Pa.  61 ;  Irwin  v.  Shoemaker,  8  W.  &  S.  75 ; 
Third  Reformed  D.  Church  v.  Jones,  132  Pa.  462 ;  Russell's 
App.,  93  Pa.  384 ;  Rowley's  App.,  115  Pa.  150 ;  Nulton's  App., 
103  Pa.  286 ;  Smith  v.  Ewing,  151  Pa.  256 ;  Bailie  v.  Bailie, 
166  Pa.  472 ;  Long's  Est.,  168  Pa.  346 ;  Eberly  v.  Groff,  21  Pa. 
256 ;  Pusey  v.  Wright,  31  Pa.  394 ;  Naglee's  Est.,  52  Pa- 160 ; 
Eaton's  App.,  66  Pa.  493. 

The  lien  is  but  an  incident  to  ihe  judgment,  and  a  restriction 
of  it  to  certain  designated  lands  does  not  affect  the  judgment 
as  a  personal  security :  Stanton  v.  White,  32  Pa.  358 ;  Dean's 
App.,  35  Pa.  405;  McMurray  v.  Hopper,  43  Pa.  468. 

Opinion-  by  Mr.  Justice  Green,  January  4, 1897 : 
We  are  unable  to  agree  with  the  learned  court  below  in  their 
interpretation  of  the  instruments  in  question  between  the  par- 
ties to  this  litigation.  The  first  of  these  papers  is  the  agreement 
for  the  sale  of  the  land  to  the  defendant,  dated  May  26, 1891. 
After  reciting  that  the  gfrantors  had  agreed  to  sell  a  tract  of  one 
hundred  and  forty  acres  of  land,  situate  in  the  borough  of  Par- 
nassus, for  an  aggregate  sum  of  |50,000,  to  be  paid  in  several 
designated  sums,  and  at  intervals  between  the  payments,  the 
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agreement  contains  this  provision:  *'  The  said  Dempster  agrees 
and  binds  himself  to  pay  to  the  said  Neale  and  Orr  the  afore- 
said sums  on  the  days  and  times  specified ;  namely,  $9,000  on 
the  1st  day  of  July,  1891,  on  the  receipt  of  the  deed  as  above 
stated,  and  to  give  a  duly  executed  bond  and  mortgage,  the  lien 
of  which  to  be  limited  to  the  land  described,  to  secure  to  said 
Neale  and  Orr  the  payment  of  the  said  instalments.  It  is 
hereby  further  agreed  by  and  between  the  parties  hereto,  that 
the  said  Neale  and  Orr,  their  heirs  and  assigns  shall  release  from 
the  lien  of  said  mortgage  any  portion  of  said  property  which  the 
said  Dempster,  his  heirs  and  assigns  may  ask  and  describe,  pro- 
vided tliat  the  area  thereof  shall  not  exceed  the  amount  of  one 
acre  for  each  $1,000  paid  on  account  of  said  purchase  mone}'. 
So  that  for  each  acre  of  land  so  released  the  said  Neale  and  Orr, 
their  heirs  or  assigns  shall  have  been  paid  the  sum  of  $1,000,  by 
the  said  Dempster,  his  heirs  or  assigns." 

What  was  the  meaning  of  the  parties  to  this  agreement,  as 
to  the  effect  of  subsequent  payments  and  releases,  given  to 
eftectuate  its  terms  ?  The  learned  court  below  held  that  upon 
payments  amounting  to  $20,000  and  a  designation  of  twenty 
specific  acres  of  the  land  which  the  defendant  desired  to  have 
released,  as  to  which  a  formal  release  was  executed,  the  land 
thereby  released  was  only  discharged  from  the  lien  of  the  mort- 
gage, and  was  still  subject  to  a  lien  for  the  entire  residue  of  the 
purchase  money.  The  reason  stated  in  the  opinion  for  reaching 
this  conclusion  is  that  ^^  it  is  clear  that  the  release  of  a  portion  of 
the  mortgaged  premises  was  never  intended  to  be  a  satisfaction 
of  the  debt  unpaid,  and  the  only  effect  of  the  release  had  was  to 
relieve  the  land  from  the  lien  of  the  mortgage  pro  tanto,  and  so 
far  as  the  defendant  was  the  owner  of  the  land  at  the  time  the 
judgment  was  entered  on  the  bond,  it  is  liable  to  execution  for 
this  debt."  If  this  be  so,  what  was  gained  by  the  purchaser  by 
having  a  release  of  this  specific  land  from  the  lien  of  the  mort- 
gage? If  this  particular  part  of  the  land  is  still  liable  for  the 
whole  of  the  remaining  purchase  money,  why  have  it  released 
at  all?  What  possible  object  could  be  subserved  by  releasing 
twenty  acres  upon  the  payment  of  $20,000  of  the  purchase 
money,  if  the  same  twenty  aqres  still  remained  subject  to  a  lien 
for  the  whole  of  the  rest  of  the  purchase  money,  $30,000  more  ? 
The  condition  of  the  purchaser  would  be  much  worse  under  the 
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stipulation  for  the  release  than  if  no  such  stipulation  had  been 
made.  The  whole  debt  of  $60,000  would  in  that  event  have 
been  distributed  upon  the  whole  one  hundred  and  forty  acres, 
but  under  this  decision  the  twenty  acres  alone  have  to  pay  not 
only  the  $20,000  already  paid,  but  are  liable  to  pay  $30,000 
more,  from  the  payment  of  which  it  was  expressly  agreed  that 
the  twenty  acres  should  be  released. 

Technically  the  argument  is  faulty,  as  it  seems  to  us,  in 
assuming  that  it  was  not  the  intention  of  the  parties  to  release 
the  twenty  acres  from  the  payment  of  the  unpaid  part  of  the 
whole  debt,  when  unless  such  was  the  intention  of  the  parties, 
the  release  provided  for  in  the  agreement  was  absolutely  use- 
less. The  mortgage  embraced  the  entire  debt,  and  the  agree- 
ment provided  that  the  release  of  the  lien  of  the  mortgage — the 
whole  mortgage,  not  a  part  of  it— should  result  from  the  pay- 
ment of  $1,000  per  acre  for  every  acre  designated  by  the  pur- 
chaser. The  debt  expressed  by  the  bond  was  the  very  identical 
debt  represented  by  the  mortgage.  That  very  bond  is  described 
in  the  mortgage,  and  it  is  the  payment  of  that  particular  bond 
that  the  mortgage  was  given  to  secure.  How  can  it  be  then,  that 
when  a  part  of  the  land  described  in  the  mortgage  is  absolutely 
released  from  the  lien  of  the  mortgage,  because  of  the  actual 
payment  of  a  stipulated  price  per  acre,  and  the  sum  paid  is  a 
part  of  the  debt  released,  that  the  land  released  is  not  released 
from  the  debt  secured  by  the  bond  ? 

The  theory  seems  to  be  that  there  was  one  lien  of  the  mort- 
gage, and  another  lien  of  the  bond,  and  hence  a  release  of  the 
lien  of  the  mortgage  is  not  a  release  of  the  lien  of  the  bond. 
But  there  is  no  such  thing  as  a  lien  of  the  bond.  It  is  a  mere 
personal  obligation  of  the  obligor  and  is  not  at  all  essential  to  the 
existence  of  the  mortgage.  The  mortgage  could  be  given  to 
secure  the  payment  of  the  debt,  without  any  bond,  note  or  any 
other  obligation.  Now  the  effect  of  a  I'elease  of  the  lien  of  the 
mortgage  is  to  discharge  the  debt  which  the  mortgage  was  given 
to  secure,  and  whether  the  debt  is  evidenced  by  a  bond,  or  note, 
or  by  notliing  at  all,  except  the  mortgage  itself,  is  a  matter  ol 
indifference.  The  principle  that  the  payment  of  the  debt  secured 
by  a  mortgage  is  a  satisfaction  of  the  mortgage  and  entitles  the 
debtor  to  a  discharge  of  record,  is  so  perfectly  familiar  that  no 
authorities  need  be  cited  for  it.     The  principle  that  the  dis- 
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charge  of  a  mortgage  by  an  entry  of  satisfaction  on  the  record 
is  a  discharge  of  the  debt  it  was  given  to  secm*e,  and  hence  dis- 
charges the  bond  or  other  evidence  of  the  debt,  is  also  perfectly 
familiar  doctrine.  Of  course  if  the  entry  of  satisfaction  was 
not  intended  as  a  discharge  of  the  debt,  the  mortgagee  ujjon 
showing  that  fact,  is  entitled  to  prosecute  his  bond  or  other 
security  and  collect  his  money.  But  if  the  debt  has  actually 
been  paid,  then  the  bond  is  discharged  as  well  as  the  mortgage 
by  an  entry  of  satisfaction.  Thus  it  may  easily  happen  that  a 
mortgage  creditor  may  be  willing  to  relieve  his  debtor's  land 
from  the  lien  of  the  mortgage,  when  the  debt  is  not  paid,  in 
order  to  enable  the  debtor  to  sell  the  land  divested  of  the  mort- 
gage, and  wherever  that  is  the  fact,  it  may  be  shown,  and  the 
debt  remain  intact,  not^vithstanding  an  entry  of  satisfaction  on 
the  record  of  the  mortgage.  But  if  the  debt  itself  be  paid  there 
is  no  question  at  all  that  the  discharge  of  the  mortgage  dis,- 
charges  the  bond  as  well  as  the  mortgage.  All  of  this  has  been 
repeatedly  expressed  in  our  decisions,  the  rule  being  thus  stated 
in  one  of  our  earlier  cases:  Fleming  v.  Parry,  24  Pa.  47.  "A 
bond  and  mortgage  taken  for  the  same  debt,  though  distinct 
securities,  possessing  dissimilar  attributes,  and  subject  to  rem- 
edies which  are  as  unlike  as  personal  actions  and  proceedings 
in  rem,  are,  nevertheless,  so  far  one  that  payment  of  either  dis- 
charges both,  and  a  release  or  extinguishment  of  either,  with- 
out actual  pajonent,  is  a  discharge  of  the  other,  unless  otherwise 
intended  by  the  parties.  .  .  .  Had  the  mortgage  been  paid,  the 
law  would  treat  the  bond  as  paid."  In  this  case  it  was  shown 
that  the  debt  was  not  paid,  and  the  release  of  the  mortgage  was 
only  intended  to  relieve  the  land  of  its  lien  so  as  to  enable  the 
debtor  to  sell  it  clear  of  incumbrances,  and  that  question  we 
said  should  be  submitted  to  the  jury.  In  the  case  at  bar  there 
are  no  such  facts.  On  the  conti^ary  the  undisputed  fact  is  evir 
denced  by  the  original  agreement  of  sale,  that  certain  portions 
of  the  land  were  to  be  released  from  the  lien  of  the  mortgage 
upon  the  payment  of  a  part  of  the  debt  to  secure  which  the 
mortgage  was  given.  A  large  part  of  the  debt,  which  was  the 
purchase  money  of  the  property,  was  actually  paid,  and  of 
course  the  purchaser  was  entitled  to  a  full  release  of  that  part 
of  the  land  which  he  selected  for  the  purpose,  under  the  terms 
of  the  agreement.  The  very  effect  of  the  agreement  was  to 
Vol.  CLXxix— 87 
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obtain  a  release  in  full  of  all  lien  for  the  debt.  The  fact  that 
the  purchaser  was  obliged  to  pay  $1,000  per  acre  in  order  to 
get  the  release,  when  he  only  paid  $345  per  acre  for  the  land, 
is  conclusive  proof  that  both  the  sellers  and  the  purchaser 
intended  this  payment  to  be  the  price  of  an  absolute  release  of 
the  land  from  all  lien.  It  is  impossible  to  reconcile  such  a  pay- 
ment at  such  a  price  with  any  other  intent.  The  aflBdavit  of 
defense  positively  alleges  and  it  is  most  reasonable  to  infer  that 
the  object  of  the  purchase  was  to  cut  up  a  part  of  the  tract  into 
small  lots  and  sell  them  out  in  detail  to  purchasers,  and  that  in 
order  to  do  that  it  was  necessary  that  the  defendant  should  be 
able  to  sell  such  lots  entirely  free  from  all  liens  for  the  unpaid 
portions  of  the  purchai^e  money.  If  it  were  necessary  to  have 
a  hearing  on  this  question,  as  a  matter  of  course,  the  case  would 
have  to  go  to  a  jury  to  determine  it.  But  we  are  clearly  of 
opinion  that  the  proper  construction  of  the  original  agreement 
requires  such  an  interpretation,  and  that  it  would  be  the  duty 
of  the  court  on  the  trial  of  such  an  issue  to  give  a  binding 
instruction  to  that  effect.  It  was  also  agreed  in  the  original 
contract  and  in  the  bond  that  there  was  to  be  no  liability  other 
than  that  of  the  land  sold,  for  the  payment  of  the  debt.  This 
of  course  eliminates  all  idea  of  a  mere  personal  liability  for  the 
purchase  money  of  the  land. 

The  doctrine  as  expressed  in  Fleming  v.  Parry,  supra,  was 
repeated  in  Seiple  v.  Seiple,  133  Pa.  470,  and  in  Safe  Deposit 
Company  v.  Kelly,  159  Pa.  82.  In  the  former  case  we  said, 
"  The  legal  presumption  is  that  the  satisfaction  of  the  mortgage 
works  an  extinguishment  of  the  debt,  and  the  burden  of  remov- 
ing that  presumption  is  thrown  upon  the  creditor.  .  .  .  This  is 
a  presumption  of  law  which  necessarily  flows  from  the  fact  of 
satisfaction  set  forth  in  the  case  stated^  and,  unless  facts  are 
averred  in  the  case  stated  which  rebut  the  presumption  of  ex- 
tinguishment of  the  debt,  the  court  cannot  infer  them."  In  the 
latter  of  the  above  cases  the  entry  of  satisfaction  was  the  volun- 
tary act  of  the  mortgagee.  She  retained  the  bond,  and  the  debt 
which  it  represented  was  not  paid.  There  we  held  that  the 
entry  of  satisfaction,  of  its  own  force,  extinguished  the  mort- 
gage and  all  remedies  upon  it,  and  in  the  action  on  the  bond 
the  question  of  intent  to  extinguish  the  debt  by  the  satisfaction 
of  the  mortgage  was  pix^rly  left  to  the  jury.     We  said,  "  It 
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will  be  perceived  that  the  question  in  this  case,  as  in  the  Flem- 
ing Case,  was  not  a  question  of  the  gift  of  a  bond,  but  a  ques- 
tion as  to  the  extinguishment  of  a  debt  which  was  evidenced  by 
a  bond,  for  the  security  of  which  a  mortgage  was  also  given, 
and  the  mortgage  was  extinguished  by  a  solemn  entry  of  satis- 
faction on  the  record  of  the  mortgage,  duly  signed  and  sealed 
by  the  mortgagee.  What  was  the  effect  of  this  entry  of  satis- 
faction? Did  it  extinguish  the  mortgage  only,  or  did  it  also 
extinguish  the  debt?  If  it  was  so  intended  it  did  have  that 
effect,  and  so  the  court  instructed  the  jury."  It  will  be  remem- 
bered that  in  this  case  the  debt  had  not  been  paid,  and  the  bond 
and  mortgage  were  retained  by  the  mortgagee ;  but  there  were 
facts  enough  in  evidence  to  justify  the  jury  in  inferring  that  the 
mortgagee  intended  by  extinguishing  the  mortgage  to  extinguish 
the  debt  also,  and  we  sustained  the  court  below  in  leaving  the 
case  to  the  jmy  in  that  way. 

How  veiy  much  stronger  is  the  present  case.  Here  the  very 
undertaking  of  both  parties  in  the  agreement  of  sale  was  that  if 
$1,000  dollars  per  acre  should  be  paid  by  the  purchaser  the 
vendors  should  release  from  the  lien  of  the  mortgage  any  por- 
tion of  the  land  which  the  purchaser  should  ask  and  describe. 
The  money  was  paid,  the  land  was  described,  the  release  was 
executed.  Because  the  money  paid  was  a  part  of  the  purchase 
money  of  the  land,  and  because  the  release  of  the  mortgage  extin- 
guished the  purchase  money  debt  as  to  that  land,  the  bond  also 
for  the  same  debt  was  incapable  of  enforcement  against  that  par- 
ticular land.  Unless  we  give  it  this  effect  the  agreement  on 
that  subject  was  meaningless  and  useless.  We  are  clearly  of 
opinion  that  in  any  judgment  that  may  be  entered  on  the  bond 
for  the  remainder  of  the  purchase  money  it  should  be  plainly 
expressed  that  the  judgment  should  not  be  enforced  against  any 
property  of  the  defendant,  real  or  personal,  except  such  portion 
of  the  tract  of  140  acres  sold  to  the  defendant  as  remains,  after 
leaving  out  the  twenty  acres  and  seventy-six  and  thi^ce  tenths 
perches  described  in  the  release.  The  assig^nments  of  error  are 
sustained,  but  we  do  not  think  it  necessary  to  direct  an  issue, 
as  the  question  is  a  question  of  law  arising  on  the  interpretation 
of  the  papers. 

The  judgment  of  the  court  below  is  reversed  at  the  cost  of 
the  appellees  and  the  record  is  remitted  with  instructions  to 
enter  a  judgment  in  accordance  with  this  opinion. 
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Wilson  C.  Packer,  Appellant,  and  Lillie  J.  Hays  v.  Sharp- 
ley  M.  Packer,  Mary  O.  Peterson,  Olive  Sampson  and 
The  Safe  Deposit  &  Trust  Company  of  Pittsburg, 
Guardian  of  Abram  P.  Hays  and  Flora  B.  Hays, 
Minors. 

Will^Execution  of— Law  at  iiine  of  execution. 

The  legality  of  the  executiou  of  a  will  must  be  judged  of  by  Ihe  law  as 
it  was  when  it  was  executed,  and  not  as  it  was  at  the  death  of  testator. 

Will— Execution  of— Married  women — Act  of  June  3,  1887. 

A  hologi'aphic  paper  purporting  to  be  the  will  of  a  married  woman,  exe- 
cuted without  witnesses,  prior  to  the  act  of  June  3,  1887,  P.  L.  832,  is  not 
Tendered. valid  by  that  act,  which  disi>enses  with  attesting  witnesses  to  the 
will  of  a  married  woman. 

Argued  Nov.  9,  1896.  Appeal,  No-  186,  Oct  T.,  1896,  by 
Wilson  C.  Packer,  one  of  the  plaintiffs,  from  judgment  of 
C.  P-  No.  3,  Allegheny  Co.,  Feb.  T.,  1896,  No.  688,  on  verdict 
for  defendants.  Before  Stbbrbtt,  0.  J.,  Green,  Williams, 
McCoLLUM,  MrrcHBLL,  Dean  and  Fell,  JJ.    Affirmed. 

Issue  devisavit  vel  non  to  determine  the  validity  of  a  will, 
in  which  the  devisees  under  the  will  were  the  plaintiffs,  and 
the  heirs  at  law  of  the  testatrix  were  defendants.  Before 
Porter,  J. 

At  the  trial  it  appeared  that  on  July  26, 1886,  Electa  Packer, 
.a  married  woman,  executed  a  paper  purporting  to  be  her  will, 
without  attesting  witnesses.  Mrs.  Packer  died  on  February  18, 
1895. 

The  court  charged  in  part  as  follows : 

[The  mere  fact  that  the  woman  wrote  the  will,  and  that  her 
name  is  signed  to  it,  is  not  sufficient  to  give  it  legal  force.  It 
was  not  executed  in  accordance  with  the  law  at  the  time  it  was 
executed. 

An  act  of  assembly  was  passed  on  the  3rd  of  June,  1887, 
which  gave  women  power  to  make  a  will.  After  that  time  she 
could  give  this  paper  which  she  had  written  validity,  which  it 
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lacked  before  because  of  her  disability,  by  republishing  the 
will.  And  in  such  a  case  as  that,  in  order  to  republish  it  and 
give  that  republication  legal  effect,  under  the  facts  and  circum- 
stances of  this  case,  two  witnesses,  independently  of  each  other, 
their  testimony  not  depending  on  the  testimony  of  each  other, 
must  be  able  to  testify  independently  the  facts  which  amounit 
to  a  publication  of  the  will ;  that  is,  a  designation  of  this  identi- 
cal paper  as  the  will.  It  need  not  necessarily  have  been  by 
name,  but  such  words  as  indicated  at  that  time  a  state  of  mind 
from  which  the  jury  can  find  as  a  fact  that  the  testatrix  intended 
at  the  time  that  this  paper  should  operate  as  a  will,  and  in  effect 
declared  so.  Now  you  will  take  the  case  and  simply  apply 
that  rule.]  [4] 

Verdict  and  judgment  for  defendants.  Wilson  C*  Packer 
appealed. 

Error  assigned  among  others  was  above  instruction,  quot- 
ing it. 

William  H.  Sponsler^  for  appellant. — The  validity  of  the  exe- 
cution of  a  will  is  to  be  determined  by  the  law  in  force  at  the 
testator's  death :  Jarman  on  Wills,  sec.  306  (n) ;  1  Redfield 
on  Wills,  (4th  ed.)  408. 

In  our  view  the  learned  court  below  primarily  fell  into  error 
by  a  failure  to  distinguish  the  difference,  logically  and  histori- 
cally, between  the  right  or  power  to  make  a  will  and  the  mode 
by  which  it  should  be  made :  Audenried's  Est.,  4  Lane.  Law 
R.  405;  Hamilton  v.  Flinn,  21  Tex.  713. 

The  writing,  signing  and  attesting  of  a  will  are,  of  themselves,^ 
a  sufficient  publication  of  the  same  when  a  formal  declaration  is 
not  required  by  statute :  Bond  v.  Seawell,  3  Bur.  1775 ;  Moodie 
V.  Reid,  7  Taunt.  355 ;  In  re  Hulse's  Will,  52  Iowa,  662 ;  Ray 
V.  Walton,  2  A.  K.  Marsh.  (Ky.)  71 ;  Small  v.  Small,  4  Me. 
220 ;  16  Am.  Dec,  253 ;  Cilley  v.  Cilley,  34  Me.  162 ;  Osborne 
V.  Cook,  11  Cush.  532 ;  Black  v.  Ellis,  3  Hill  (S.  C),  68 ;  Dean 
V.  Dean,  27  Vt.  746 ;  Allen  v.  Griffin,  69  Wis.  529;  29  Am.  & 
Eng.  Ency.  of  Law,  176. 

A.  V.  2>.  Watterson  and  A,  B,  Reid^  with  them  H,  A.  Miller, 
for  appellee.  —  A  valid  will  made  during  coverture  remains 


Digitized  by  VjOOQIC 


582  PACKER,  Appellant,  v.  PACKER  et  al. 

Arguments — Opinion  of  the  Court.  [179  Fft. 

yalid,  and  does  not  have  to  be  republished  when  the  marriage 
is  dissolved :  Thomdike  v.  Reynolds,  22  Grat.  82 ;  Edwards  v. 
Schoeneman,  104  111.  278. 

A  republication  means  a  reexecution  with  all  the  formalities 
required  by  law :  Willock  v.  Noble,  Law  Rep.  7  H.  of  L.  580 ; 
Fransen's  Will,  26  Pa.  202. 

Legality  of  the  execution  of  a  will  must  be  judged  of  by  the 
law  as  it  was  when  it  was  executed  and  not  as  it  was  at  the 
death  of  the  testator :  Mullen  v.  M'Kelvy,  6  Watts,  399 ;  Mul- 
lock  V.  Souder,  5  W.  &  S.  198 ;  Kurtz  v.  Saylor,  20  Pa.  205 
Gable  v.  Daub,  40  Pa.  217 ;  Taylor  v.  Mitchell,  57  Pa.  209 
Camp  V.  Stark,  81*  Pa.  235 ;  Lawrence  v.  Hebbard,  1  Brad.  252 
Audenried's  Est.,  4  Lane.  Law  R.  405 ;  Hamilton  v.  Flinn,  21 
Tex.  713. 

Opinion  by  Mr.  Chief  Justice  Stebrett,  January  4, 1897 : 
This  issue  devisavit  vel  non  between  the  plaintiffs,  claiming 
as  devisees  of  Electa  Packer  who  died  in  October,  1890,  and 
the  defendants,  heirs  at  law  of  said  deceased,  presents  the  single 
question  of  law,  whether  a  holographic  paper,  purporting  to  be 
the  will  of  a  married  woman,  but  invalid  at  the  time  of  its  exe- 
cution for  want  of  witnesses,  is  validated  by  the  act  of  June  3, 
1887,  dispensing  with  that  requirement.  As  was  correctly  said 
by  the  learned  trial  judge,  there  was  no  evidence  whatever  to 
go  to  the  jury  on  the  question  whether  the  paper  was  executed 
in  the  presence  of  two  witnesses,  as  required  by  the  law,  as  it 
was  prior  to  the  passage  of  the  act  of  1887,  and  hence  the  paper 
in  question  had  to  stand  or  fall  under  the  provisions  of  that  act. 
As  recognized  by  this  court,  from  Mullen  v.  M'Kelvy,  5  Watb^, 
399,  to  Camp  v.  Stark,  81*  Pa.  235,  the  rule  relating  to  the 
proper  execution  of  a  will  is  that  it  "  must  be  judged  of  by  the 
law  as  it  stood  at  the  time  of  its  execution,  and  not  at  the  time 
of  the  death  of  the  testator."  It  was  accordingly  held  in  Tay- 
lor V.  Mitchell,  57  Pa.  209,  that  a  charitable  bequest  in  a  will 
attested  by  a  single  witness,  prior  to  the  act  of  April  26, 
1855,  was  good  at  the  death  of  the  testator  after  that  date, 
although  that  act  required  two  subscribing  witnesses.  Speak- 
ing for  the  court  in  that  case,  Mr.  Justice  Shabswood  said : 
"  When  a  testator  makes  a  will,  formally  executed  according 
to  the  requirements  of  the  law  existing  at  the  time  of  its  execu- 
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tion,  it  would  unjustly  disappoint  his  lawful  right  of  disposition 
to  apply  to  it  a  rule  subsequently  enacted  though  before  his 
death.  While  it  is  true  that  evexryone  is  presumed  to  know  the 
law,  the  maxim  in  fact  is  inapplicable  to  such  case;  for  he 
would  have  an  equal  right  to  presume  that  no  new  law  would 
affect  his  past  act,  and  rest  satisfied  in  security  on  that  pre- 
sumption. ...  It  is  true  that  every  will  is  ambulatory  until 
the  death  of  the  testator,  and  the  disposition  made  by  it  does 
not  actually  take  effect  until  then.  General  words  apply  to  the 
property  of  which  the  testator  dies  possessed,  and  he  retains 
the  power  of  revocation  as  long  as  he  lives.  The  act  of  bequeath- 
ing or  devising,  however,  takes  place  when  the  will  is  executed, 
though  to  go  into  effect  at  a  future  time." 

It  was  held  in  Mullock  v.  Souder,  6  W.  &  S.  198  that  sec- 
tion 10  of  the  act  of  April  8, 1883,  which  provides  that  real 
estate  acquired  by  a  testator  after  the  date  of  his  will  shall  pass 
by  a  general  devise,  does  not  apply  to  a  will  made  prior  to  its 
passage.  In  Kurtz  v.  Saylor,  20  Pa.  205,  it  was  decided  that 
the  will  of  a  married  woman,  invalid  for  want  of  authority  from 
her  husband  under  the  Wills  Act  of  1833,  was  not  validated  by 
the  act  of  1848,  passed  during  her  lifetime.  That  case  is  fol- 
lowed in  Gable's  Executors  v.  Daub,  40  Pa.  217.  In  Camp  v. 
Stark,  81*  Pa.  235,  the  principle  of  these  cases  was  applied  to 
the  competency  of  witnesses  to  a  will ;  and  it  was  there  held 
that  a  witness  incompetent  at  t}ie  execution  of  a  will  was  not 
made  competent  by  the  Enabling  Act  of  1869.  This  is  now  the 
well  settled  rule  as  to  the  competency  of  attesting  witnesses  in 
this  country  as  well  as  in  England :  29  Am.  &  Eng.  Ency.  of 
Law,  238. 

Applying  these  principles  to  the  case  at  bar,  it  is  very  evi- 
dent that  tiie  rulings  of  the  learned  trial  judge  were  substan- 
tially in  accordance  therewith ;  and  there  appears  to  be  nothing 
in  the  record  that  would  justify  a  reversal  of  the  judgment.  In 
I^ane's  Appeal,  57  Conn.  182,  substantially  the  same  question 
was  decided,  in  same  way,  largely  on  the  authority  of  Taylor  v. 
Mitchell,  supra.  Lawrence  v.  Hebbard,  1  Bradford  252,  and 
Hamilton  v.  Flinn,  21  Texas,  713,  relied  on  by  the  plaintiffs, 
were  decided  upon  the  peculiar  wording  of  their  statutes. 
Neither  of  the  specifications  of  error  is  sustained. 

Judgment  affirmed. 
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215  *602|  The  Pennsylvania  Railroad  Company,  Appellant,  o.  The 
Turtle  Creek  Valley  Electric  Railway  Company  and 
the  Second  Avenue  Traction  Company. 

street  railways — Line  through  several  municipalUies — Consenl  of  all 
local  atUhorilies. 

A  corporation  authorized  to  build  a  street  railway  through  several  inn- 
nicipalities  has  no  right  to  enter  upon  the  construction  of  its  railway  in 
any  one  municipality  until  it  has  obtained  the  necessary  local  consent  of 
all  of  them. 

Street  railways — Equity — Scope  of  decree. 

Where  a  plaintiflf  files  a  bill  to  restrain  the  construction  of  a  street  rail- 
way through  a  particular  street  and  upon  a  bridge  in  a  designated  borough, 
and  the  court  enjoins  the  construction  of  the  railway  on  the  street  and 
bridge  designated,  and  refuses  to  enjoin  its  consliniction  at  other  points 
not  the  subject  of  any  particular  avennent  or  prayer  for  ruling,  the  plain- 
tiff has  no  cause  to  complain  that  the  decree  is  too  limited  in  its  scope,  and 
in  such  a  case,  if  other  trespasses  should  be  committed  or  threatened  by 
the  street  railway  company,  appropriate  application  may  be  made  to  the 
court  for  such  other  relief  as  may  be  needed. 

Argued  Nov.  6,  1896.  Appeal,  No.  201,  Oct.  T.,  1896, 
by  plaintiflf,  from  decree  of  C.  P.  No.  8,  Allegheny  County, 
Aug.  T.,  1895,  No.  161,  on  bill  in  equity.  Before  Ster- 
BETT,  C.  J.,  Green,  Williams,  McCollxjm,  Mitchell,  Dean 
and  Fell,  J  J.    Affirmed. 

Bill  in  equity  for  an  injunction. 

The  bill  averred  that,  without  the  plaintiff's  consent,  the  de- 
fendants proposed  to  construct  a  line  of  railway  upon  Bridge 
street,  in  the  borough  of  Wilmerding,  upon  ground  owned  in 
fee  simple  by  the  plaintiff,  and  to  cross  a  portion  of  plaintiff's 
railroad,  known  as  Wilmerding  Branch,  at  grade,  and  to  cross 
the  main  line  of  plaintiflfs  road  in  said  borough  upon  an  over- 
head bridge  which  was  built,  and  has  been,  and  is,  maintained  by 
plaintiff  at  its  own  expense ;  and  further,  that  the  defendants 
had  no  right  to  construct  a  railway  on  said  bridge  without 
plaintiff's  consent,  and  that  such  construction  would  endanger 
the  safety  of  said  bridge,  and  add  greatly  to  the  expense  of 
maintaining  it. 
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The  bill  further  averred  that  the  defendants  proposed  to  con- 
stmet  their  road,  beginning  at  a  point  on  the  Pittsburg  and 
Greenburg  Turnpike  in  the  village  of  Turtle  Creek,  Allegheny 
county,  Pa.,  at  or  near  the  bridge  over  Thompson's  run,  thence 
southeastwardly  along  said  turnpike  to  its  intersection  with  a 
street  known  as  Air  Brake  avenue,  in  the  East  Pittsburg  Im- 
provement Company's  plan  of  the  first  addition  to  Wilmerding, 
thence  along  said  avenue  to  Bridge  street,  thence  along  Bridge 
street  to  its  intersection  with  the  township  road,  thence  along 
said  township  road  eastward  to  a  point  opposite  Moss  Side  star 
tion  on  the  Pennsylvania  Railroad,  and  returning  by  same  route 
to  Bridge  street,  thence  continuing  westward  along  said  town- 
ship road  to  Fifth  street  in  said  plan  of  Wilmerding,  thence 
along  said  Fifth  street  to  said  Air  Brake  avenue,  and  thence 
westward  along  said  Air  Brake  avenue  and  said  Pittsburg  and 
Greensburg  Turnpike  by  route  hereinbefore  described,  to  the 
place  of  beginning,  the  same  forming  one  continuous  circuit ; 
and  that  the  defendants  had  not  obtained  the  necessary  consent 
of  all  the  above-named  municipalities. 

The  prayers  of  the  bill  were  as  follows : 

First.  That  the  defendants,  their  agents,  servants  and  em- 
ployees, by  preliminary  injunction,  to  be  made  perpetual  upon 
final  hearing,  may  be  enjoined  from  constructing  their  said  mil- 
way  and  wires  and  other  appliances  for  the  transmission  of  elec- 
tricity, upon  or  across  the  property  and  railroad  tracks  of  plaintiff, 
and  from  the  operation  of  the  same  by  the  propulsion  of  cars 
thereon. 

Second.  That  if  the  court  shall  be  of  the  opinion  that  the 
defendants  have  the  right  to  make  a  crossing  of  plaintiff's  main 
line  and  branch  in  Wilmerding  borough  in  any  manner,  your 
honors  will  by  your  decree  prescribe  the  place  where,  and  the 
manner  in  which,  such  crossing  may  be  made  and  used,  and 
what  precautions  and  provisions  shall  be  observed  to  best  pro- 
tect life  and  property,  and  at  whose  expense,  and  the  compen- 
sation to  be  paid  to  plaintiff  for  the  use  of  the  bridge  referred 
to  in  paragraph  fourth. 

Third.  For  such  further  and  other  relief  as  the  circumstances 
may  require,  and  to  the  court  shall  seem  meet. 

Plaintiff  submitted  a  form  of  decree  enjoining  the  construc- 
tion of  defendants'  railway,  not  only  in  Wilmerding  borough, 
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but,  also  on  many  of  the  streets  and  roads  in  other  boroughs 
and  townships  through  which  its  route  passed. 

Kenntedy,  J.,  filed  the  following  opinion : 

The  purpose  of  this  bill  is  to  have  the  defendant  companies 
enjoined  from  constructing  their  railway  across  the  property 
and  railroad  tracks  of  the  plaintiff  and  operating  their  cars 
thereon.  Many  findings  of  facts  have  been  asked  for  by  the 
counsel  of  the  respective  parties,  only  a  few,  however,  seem  to 
be  necessary  to  sustain  the  view  of  the  case  taken  by  the  court 
as  will  appear  hereafter. 

The  plaintiff  is  a  railroad  company  duly  incorporated  with 
authority  to  construct  and  operate  ite  railway,  a  part  of  which 
is  located  in  and  through  the  boroughs  of  East  Pittsburg,  Turtle 
Creek,  Wilmerding,  Piteaim  and  the  township  of  Patton,  in 
Allegheny  county,  and  in  pursuance  of  such  authority  has  con- 
structed and  is  operating  its  railway.  The  defendant,  the  Tur- 
tle Creek  Valley  Electric  Railway  Company,  is  a  corporation 
organized  under  an  act  of  assembly,  approved  May  14, 1889, 
and  the  other  defendant,  the  Second  Avenue  Traction  Company, 
is  a  corporation  organized  under  an  act  of  assembly,  approved 
March  22,  1887. 

The  route  of  the  defendant,  the  Turtle  Creek  Valley  Electric 
Railway  Company,  as  shown  by  articles  of  association  and  reso- 
lutions of  extensions,  commences  on  the  western  line  of  the 
borough  of  East  Pittsburg,  and  extends  in  an  easterly  direction 
through  said  borough  and  the  boroughs  of  Turtle  Creek,  Wil- 
merding and  Piteaim  and  Patton  township,  to  a  point  opposite 
Moss  Side  station  on  the  Pennsylvania  railroad. 

At  the  date  of  the  incorporation  of  the  said  "  The  Turtle 
Creek  Valley  Electric  Railway  Company  '*  no  portion  of  its 
route  was  located  in  any  boroughs  except  that  portion  located 
in  the  borough  of  Wilmerding,  but  subsequently  the  borough 
of  East  Pittsburg  was  incorporated  out  of  portions  of  Wilkins 
and  Braddock  townships,  the  borough  of  Turtle  Creek  out  of 
portions  of  Wilkins  and  Patton  townships,  and  the  boi-ough  of 
Piteaim  out  of  a  portion  of  Patton  township. 

The  defendant,  The  Second  Avenue  Traction  Company,  is  at 
present  operating  its  cars  on  so  much  of  the  route  of  the  rail- 
way of  the  Turtle  Creek  Valley  Electric  Railway  Company  as 
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has  been  constructed,  to  wit :  In  the  boroughs  of  TuiiJe  Creek 
and  Wilmerding,  such  construction  having  all  been  made  or 
done  since  the  filing  of  the  bill  in  this  case. 

The  municipal  assents  of  the  boroughs  of  Wilmerding  and 
Turtle  Creek  were  duly  obtained  to  the  construction  of  its  line 
within  said  boroughs  by  the  said.  The  Turtle  Creek  Valley 
Electric  Railway  Company.  The  municipal  assents  of  the  bor- 
oughs of  East  Pittsburg  and  Pitcaim  were  never  obtained  to 
the  construction  of  its  line  within  said  boroughs  by  the  said 
The  Turtle  Creek  Valley  Electric  Railway  Company,  nor  were 
the  proper  municipal  assents  of  the  townships  of  Wilkins,  Brad- 
dock  and  Patton,  or  either  of  them,  to  the  construction  of  its 
line  in  said  townships,  or  either  of  them,  by  said  company  ob- 
tained. 

The  plaintiff  is  the  owner  in  fee  simple  of  land  abutting  on 
the  line  of  the  railway  of  the  said  The  Turtle  Creek  Valley 
Electric  Railway  Company  in  the  boroughs  of  Turtle  Creek, 
Wilmerding  and  Pitcaim,  and  the  township  of  Patton,  and  has 
never  given  its  assent  to  the  building  of  any  portion  of  said 
railway.  And  included  in  the  land,  of  which  it  is  the  owner  in 
fee  simple  as  herein  stated,  is  land  abutting  on  the  line  of  that 
portion  of  said  railway,  the  construction  and  operation  of  which 
is  sought  to  be  enjoined  by  this  bill. 

In  the  view  which  the  court  takes  of  this  case,  there  are  two 
paramount  questions  involved :  (1)  the  defendant,  The  Turtle 
Creek  Valley  Electric  Railway  Company,  having  failed  to  ob- 
tain the  consent  of  the  terminal  municipalities  through  which 
its  route  or  line  passes  as  described  in  its  articles  of  associations 
and  resolutions  of  extensions,  has  it  power  to  enter  upon  and 
complete  the  construction  of  its  proposed  line  on  that  portion 
of  its  route  which  passes  through  the  intermediate  municipali- 
ties whose  consent  it  has  secured,  and  if  not,  (2)  has  the  plain- 
tiff any  interest  which  entitles  it  to  object,  and  standing  to 
maintain  this  bill? 

First.  The  first  of  these  questions  must  be  answered  in  the 
negative,  for  it  was  settled  in  Pennsylvania  Railroad  v.  Mont- 
gomery County  Passenger  Ry.,  167  Pa.  62,  that  a  passenger 
railroad  company  organized  under  the  act  of  1889  can  have  no 
right  to  begin  the  building  of  its  road  until  it  has  secured  the 
proper  consent  of  all  the  municipalities  through  which  its  pro- 
posed route  passes. 
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Second.  While  according  to  the  authorities,  abutting  owners 
in  a  borough  have  no  status  to  object  to  the  building  of  a  pas- 
senger railway  when  there  has  been  compliance  with  the  stat- 
utory' requirements,  an  unlawful  exercise  of  authority  stands 
upon  a  different  footing,  and  will  be  restrained  at  their  instance; 
for  z&  already  seen,  the  railway  and  its  employees  are  in  such 
cases  mere  trespassers  and  wrongdoers :  Thomas  v.  Inter-County 
St.  Ry.,  167  Pa,  120.  The  plaintiff  is  within  the  principle  of 
this  case.  It  has,  like  any  other  property  owner,  what  may  be 
called  a  general  interest  in  the  streets,  and  a  special  interest  in 
this  particular  street,  as  a  means  of  access  to  its  abutting  prop- 
erty, and  therefore  a  right  to  object  to  defendant's  wrongful 
obstruction.  The  conclusion  is  that  the  injunction  as  prayed 
for  in  the  bill  must  be  gi'anted,  yiz :  prohibiting  the  construc- 
tion and  operation  by  the  defendants  of  a  line  of  railway  upon 
Bridge  street  in  the  borough  of  Wilmerding,  crossing  Wilmer- 
ding  branch  of  plaintiff  at  grade  and  its  main  line  upon  an  over- 
head bridge,  that  being  the  objective  point  aimed  at  in  this  bill. 

Let  a  decree  be  di'awn  accordingly. 

DBCBEK. 

And  now,  to  wit :  June  23, 1896,  this  cause  came  on  to  be 
heard  on  final  hearing  on  bill,  answer  and  proofs  at  this  term, 
and  was  argued  by  counsel,  and  thereupon,  upon  consideration 
thereof,  it  is  ordered,  adjudged  and  decreed  as  follows,  viz : 

That  the  defendants,  the  Turtle  Creek  Valley  Electric  Rail- 
way Company,  and  the  Second  Avenue  Traction  Company,  their 
oflEicers,  servants,  agents,  and  employees  be  and  are  hereby  per- 
petually enjoined  and  restrained  from  constructing  their  street 
railway  and  wires  and  other  appliances  for  the  transmission  of 
electricity,  upon  and  across  the  property  and  railroad  track  of 
the  plaintiff,  and  from  the  operation  of  said  railway  by  the  pro- 
pulsion of  cars  thereover  on  a  certain  street  or  road  known  as 
Bridge  street  in  the  borough  of  Wilmerding,  crossing  the  plain- 
tiff's Wilmerding  branch  at  grade,  and  its  main  line  upon  an 
overhead  bridge,  as  prayed  for  in  plaintiffs  bill — and  that  tlie 
costs  of  this  case  be  paid  by  the  defendants. 

Error  assigned  among  others  was  (1)  in  not  entering  the  de- 
cree suggested  by  plaintiff. 
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George  B.  Gordon^  with  him  William  Scott^  for  appellant- 
It  would  seem  to  be  too  plain  for  argument  (if  the  question  is 
raised  by  the  bill  in  this  case),  that  the  plaintiff  is  entitled  to 
an  injunction  at  all  points  where  it  is  an  abutting  property 
owner  on  streets  sought  to  be  occupied  by  the  defendant  com- 
panies :  Act  of  May  14,  1889,  p.  217 ;  P-  R.  R.  v.  Montg.  Co. 
Pass.  Ry.,  167  Pa.  62 ;  Lehigh  Coal  &  Navigation  Co.  v.  Inter- 
County  St.  Ry.,  167  Pa.  75 ;  Pa.  R.  R.  v.  Gi-eensburg,  etc.,  Ry., 
176  Pa.  669. 

The  plaintiff  company,  being  the  owner  in  these  boroughs 
and  townships  of  property  abutting  upon  the  streets  where  this 
railway  is  being  illegally  constructed,  has  a  standing  to  prevent 
the  trespass  upon  ^e  streets  and  obtain  an  injunction  against 
the  same :  Thomas  v.  Inter-County  St.  Ry.,  167  Pa.  120 ;  Penna. 
R.  R.  Co.'s  App,,  115  Pa.  629;  Wirth  v.  Phila.  Pass.  Ry.,  2 
W.  N.  C.  660 ;  McCandless'  App.,  70  Pa.  210 ;  Sterlmg's  App., 
Ill  Pa.  86 ;  Northern  Cent.  Ry.  v.  Harrisburg,  etc.,  Ry.,  39 
W.  N.  C,  82 ;  R.  R.  v.  Reading  Paper  Mills,  149  Pa.  18 ;  P.,  F.  W. 
&  C.  Ry.  V.  Peet,  162  Pa.  488;  Western  U.  Tel.  Co.  v.  Wil- 
liams,  86  Va.  696 ;  Bloomfield,  etc..  Gas  Light  Co.  v.  Calkins, 
62  N.  Y.  886;  Cooley's  Const.  Lira.  (ed.  1890),  683;  Com.  v. 
R.  R.,  27  Pa.  839 ;  Johnston  v.  Callery,  173  Pa.  129. 

Under  the  pleadings  in  this  case  the  plaintiff  is  clearly  en- 
titled to  relief,  not  only  at  the  point  of  crossing  of  its  branch 
and  main  line,  but  at  all  points  where  the  railway  is  constructed 
upon  its  property,  or  upon  the  street  in  front  thereof.  At  all 
events,  and  under  any  construction  that  may  be  placed  upon 
the  fii'st  prayer  for  relief,  the  plaintiff  is  clearly  entitled  to  an 
injunction  under  the  third  prayer,  being  that  for  general  re- 
lief :  1  Daniel's  Chancery  Prac.,  380 ;  Del.  &  Hudson  Canal  Co. 
V.  Penna.  Coal  Co.,  21  Pa.  146 ;  Slemmer's  App.,  58  Pa.  155 ; 
Passyunk  B.  Assn.'s  App.,  83  Pa.  441 ;  P.  R.  R.  Co.'s  App.,  115 
Pa.  514 ;  Blood  v.  Savings  and  Loan  Co.,  164  Pa.  95 ;  Maguire 
V.  Heraty,  163  Pa,  381 ;  Clark  v.  Martin,  49  Pa.  289. 

George  0.  Wilson^  with  him  Wm,  2>.  Uvans^  for  appellee. 

Opinion  by  Mr.  Justice  Williams,  January  4, 1897 : 
The  charter  of  the  Turtle  Creek  Electric  Railway  Company 
authorized  the  building  of  a  sti*eet  railway  with  a  circuit  six  or 
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more  miles  in  length.  The  route  described  passed  through 
several  boroughs  and  one  township.  The  authority  conferred 
by  the  charter  was  subject  to  the  action  of  the  boroughs  and 
townships  whose  highways  it  was  proposed  to  occupy.  Until 
the  consent  of  each  and  all  of  these  had  been  duly  obtained  the 
company  had  no  right  to  enter  upon  the  construction  of  its  line 
of  railway  or  any  part  of  it,  and  any  attempt  to  do  so  could  be 
restrained  or  punished  as  circumstances  might  seem  to  require. 
The  completion  of  any  part  of  its  line  without  having  obtained 
the  necessary  local  consent  of  all  the  municipalities  affected 
would  have  been  an  unauthorized  occupancy  of  the  public 
streets  by  their  tracks,  and  such  occupancy  could  have  been 
summarily  ended  at  the  instance  of  the  public  officers,  or  of  any 
person  having  a  standing  to  object.  Municipal  consent  to  a 
line  of  street  railway  connecting  a  given  municipality  with  other 
towns  or  cities  is  to  be  understood  as  limited  to  the  construction 
of  the  line  proposed,  and  it  would  not  justify  the  company  to 
which  it  was  given,  in  building  and  operating  a  local  road 
within  the  boundaries  of  that  municipality.  This  was  dis- 
tinctly said  in  Penn.  Railroad  Company  v.  Montgomery  County 
Passenger  Railway  Co.,  167  Pa.  62.  The  projected  road  is  a 
unit.  It  cannot  be  cut  up  into  fragments  by  the  corporation 
for  its  own  advantage,  and  at  its  own  pleasure.  When  this  is 
attempted  the  company  and  its  employees  become  trespassers 
and  may  be  treated  as  such :  Thomas  v.  InteiOounty  Street 
Railway,  167  Pa.  120.  These  principles  were  clearly  stated 
and  applied  by  the  learned  judge  of  the  court  below  in  this  case, 
and  in  accordance  with  them  the  injunction  prayed  for  was 
granted.  What  is  now  complained  of  is  that  the  decree  was 
not  so  comprehensive  as  the  plaintiff  thinks  it  should  have  been. 
We  have  no  doubt  the  decree  would  have  been  more  compre- 
hensive if  the  bill  had  been  drawn  with  a  fuller  knowledge  of 
the  situation ;  but  the  learned  judge  was  impressed  with  tlie 
l)elief  that  the  main  purpose  of  the  proceeding  was  the  protec- 
tion of  the  plaintiff's  property  in  the  borough  of  Wilmerding, 
and  its  Wilmerding  branch  of  its  main  line  of  railroad,  and  he 
directed  his  attention  to  this  subject  and  made  tlie  restraining 
order  necessary  to  extend  the  desired  protection.  The  findings 
of  fact  and  of  law  and  the  decree  resting  on  them  do  not  affirm 
the  legality  of  any  single  act  of  the  defendants  in  relatiev  t» 


Digitized  by  VjOOQIC 


PA.  R  R.  CO.,  Appellant,  v.  ELECTRIC  RY.  COS.     591 

1897.]  Opinion  of  the  Court. 

the  construction  or  operation  of  their  road,  but  enjoins  against 
the  threatened  trespasses  upon  the  property  of  the  plaintiff, 
against  which  relief  was  prayed  for.  If  other  trespasses  should 
be  attempted  by  the  defendant,  or  if  work  should  be  attempted 
in  any  of  the  municipalities  through  which  the  chartered  line 
of  the  defendants  extends,  an  appropriate  application  can  be 
made  to  the  court  below  at  any  time  for  such  further  relief  as 
may  be  needed. 

This  company  has  no  right  to  build  or  operate  its  road  in 
fragfments,  and  if  this  should  be  attempted  under  the  provisions 
of  its  charter,  without  the  consent  of  all  the  municipalities 
affected,  the  decree  of  the  court  would  not  stand  in  the  way. 
It  adjudicates  no  more  than  is  embraced  within  its  terms  and 
the  findings  upon  which  it  stands. 

In  what  the  learned  judge  did  he  was  clearly  right.  In  what 
he  declined  to  do  he  put  his  declination  upon  the  scope  of  the 
bill,  and  not  upon  any  legal  rights  of  the  defendants.  He  cov- 
ered by  his  decree  only  that  which  he  thought  to  be  within  "  the 
purpose  of  the  bill."    All  else  he  left  untouched. 

The  decree  is  affirmed.  The  costs  of  this  appeal  to  be  paid 
by  the  appellant. 


Estate  of  Wm.  K.  Nimick.     Appeal,  of  John  W.  Chal- 
fant  and  James  J.  Donnell. 

Practice^  0,  C— Power  ofcotirl  to  correct  error  in  decree. 

The  orphans^  court  has  discretionary  power  to  correct  an  eiTor  in  its 
decree,  or  proceedings  thereunder,  injurious  to  any  of  the  panics  in  inter- 
est, where  it  can  be  done  without  prejudice  to  intervening  rights. 

Partnership— Deed^Mistake—Orphans^  court. 

Under  proceedings  in  the  orphans*  coni*t  the  trustee  of  a  deceased  part- 
ner was  directed  to  convey  to  the  surviving  partners  real  estate  the  title 
of  which  the  decedent  in  his  lifetime  held  in  trust  for  the  firm.  By  mis- 
take tlie  deed  was  made  in  form  to  the  surviving  partners  as  tenants  in 
common,  and  not  as  surviving  partners.  The  purpose  of  the  proceedings, 
as  shown  by  the  record,  was  to  vest  all  of  the  property  in  the  suiTiving 
partners  for  purposes  of  liquidation,  and  the  conveyance  as  made  placed 
(he  real  estate  in  peril  of  being  taken  for  the  individual  debts  of  the  part- 
ners. Held,  (1)  that  the  intention  of  the  decree  of  the  couit  was  that  the 
grantees  should  take  the  pmperty  as  partnership,  and  not  as  individual 
property ;  (2)  that  the  court  had  power  to  set  aside  the  deed  and  direct 
that  a  conveyance  should  be  made  in  proper  form. 
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Argued  Nov.  9,  1896.  Appeal,  No.  198,  Oct.  T.,  1896,  by 
John  W.  Chalfant  and  James  J.  Donnell,  from  decree  of  O.  C, 
Allegheny  Co.,  March  T.,  1887,  No.  219,  overruling  demurrer 
to  petition.  Before  Sterrbtt,  C.  J.,  Green,  Williams,  Mc- 
CoLLUM,  Mitchell,  Dean  and  Fell,  JJ.    Affirmed. 

Petition  to  set  aside  deed. 

The  petition  of  Charles  E.  Speer,  trustee  under  the  last  will 
and  testament  of  William  K.  Nimick,  deceased,  set  forth  that 
on  March  16, 1887,  he  had  presented  a  former  petition,  the  sub- 
stance of  which  was  as  follows :  that  he  was  one  of  the  trustees 
under  the  will  of  William  K.  Nimick,  deceased;  his  cotrustees 
being  Alexander  Nimick  and  James  M.  Bailey ;  that  among  the 
assets  of  the  estate  was  an  interest  of  William  K.  Nimick  in  the 
firm  of  Phillips,  Nimick  &  Company  of  the  nominal  value  of 
870,510,  but,  at  that  date,  of  no  actual  value ;  that  the  firm  of 
Phillips,  Nimick  &  Company  had  been  formed  in  1873,  and  was 
composed  in  1887  of  Alexander  Nimick  and  James  M.  Bailey, 
with  the  interest  of  the  estate  of  William  E.  Nimick  remaining 
therein ;  that  owing  to  the  depression  in  business  since  1873, 
the  property  of  the  firm  in  1887  was  not  of  greater  value  than 
the  obligations  against  it,  and  if  forced  to  sale  would  not  sell 
for  enough  to  pay  the  debts  ;  that  amongst  the  property  of  the 
firm  was  certain  real  estate  which  William  Phillips  et  aJ.,  by 
deed  dated  September  12,  1873,  recorded  in  deed  book  825, 
page  98,  conveyed  to  William  K.  Nimick,  the  same  being  situ- 
ated in  the  thirty-third  ward  of  Pittsburg,  and  having  thereon 
the  Sligo  Mills ;  that  it  was  for  the  interest  and  advantage  of 
those  interested  in  said  firm  property  that  the  interest  of  Wil- 
liam K,  Nimick,  deceased,  in  the  same  should  be  sold  in  settle- 
ment of  the  said  partnership,  and  that  Alexander  Nimick  and 
James  M.  Bailey,  the  two  surviving  partners  were  willing  to 
adjust  and  settle  the  affairs  of  said  partnership  by  the  purchase 
of  said  interest  at  the  nominal  sum  of  $1.00  and  the  assumption 
of  the  debts  of  said  firm ;  that  by  the  prayer  of  said  petition  the 
court  had  been  asked  "  to  order  and  direct  that  the  petitioner 
make  a  private  sale  of  the  interest  of  Wm.  K.  Nimick  in  the 
firm  of  Phillips,  Nimick  &  Company,  including  his  interest  in 
the  real  estate  above  described,  to  said  Alexander  Nimick  and 
James  M.  Bailey,  for  the  consideration  of  one  dollar  and  their 
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agreement  to  pay  the  indebtedness  of  said  firm  and  indemnify 
said  estate  from  all  liability  for  the  same,  and  that  upon  pay- 
ment of  said  sum  and  execution  of  such  agreement,  your  peti- 
tioner be  authorized  to  execute  and  deliver  to  said  Alexander 
Nimick  and  James  M.  Bailey  a  good  and  suflBcient  bill  of  sale, 
deed  of  conveyance  and  other  assurances  which  may  be  neces- 
sary and  proper  to  convey  and  assign  unto  the  said  Alexander 
Nimick  and  James  M.  Bailey  the  interest  of  Wm.  K.  Nimick  in 
said  firm,  including  the  real  estate  hereinbefore  mentioned,  and 
thereby  to  adjust  and  settle  the  partnerahip  business  so  far  as 
William  K.  Nimick's  estate  is  interested  therein ; "  that  all  per- 
sons in  interest  having  been  duly  notified,  and  having  consented 
thereto,  the  court,  on  March  21,  1887,  decreed  that  the  interest 
of  William  K.  Nimick,  deceased,  in  the  property  and  firm  of 
Phillips,  Nimick  &  Company,  should  be  sold  to  the  said  James 
M.  Bailey  and  Alexander  Nimick  for  the  sum  of  f  1.00,  and  the 
assumption  by  said  Bailey  and  Nimick  as  surviving  partners  of 
the  firm  of  Phillips,  Nimick  &  Company  of  the  debts  of  the  said 
firm,  then  amounting  to  about  JJ800,000. 

The  petition  further  set  forth  that  the  petitioner  had  recently 
learned  that  it  is  now  claimed  that  the  deed  executed  by  the 
said  petitioner  in  carrying  out  the  order  of  the  court  conveyed 
to  Alexander  Nimick  and  James  M.  Bailey  an  estate  in  fee 
simple  in  the  real  estate  which  theretofore  had  stood  in  the 
name  of  William  K.  Nimick  in  trust  for  the  partnership 
of  Phillips,  Nimick  &  Company,  and  that  under  and  by 
virtue  of  said  deed  said  real  estate  is  now  held  by  the  said 
James  M.  Bailey  and  Alexander  Nimick  as  tenants  in  com- 
mon, and  is  primarily  applicable  to  the  individual  debts  of 
the  said  cotenants  instead  of  the  partnership  debts  of  Phil- 
lips, Nimick  &  Company;  that  said  real  estate  comprised  a 
large  part  of  the  assets  of  Phillips,  Nimick  &  Company  and  is 
worth  over  $600,000 ;  that  subsequent  to  the  making  of  said 
deed  to  Nimick  and  Bailey  by  petitioner,  the  said  Alexander 
Nimick,  as  a  member  of  the  firm  of  Nimick  &  Company  made 
an  agreement  with  John  W.  Chalfant,  James  J.  Donnell  and 
Alexander  Nimick,  trustees  for  the  creditors  of  the  firm  of 
Nimick  &  Company,  and  of  the  members  thereof,  for  tlie  pay- 
ment of  the  debts  of  Nimick  &  Company,  and  of  the  members 
of  said  firm,  which  agreement  is  dated  October  6, 1 891,  and  is 
Vol.  clxxix — 38 
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recorded  in  deed  book,  vol.  773,  page  1 ;  that  the  said  last 
named  trustees  claim  one  half  of  the  real  estate  hereinbefore 
mentioned,  alleging  that  under  the  former  proceedings  of  the 
court  and  the  deed  of  said  petitioner,  Alexander  Nimick  and 
James  M.  Bailey  hold  as  tenants  in  common  and  not  as  part- 
ners ;  that  Alexander  Nimick  is  now  insolvent,  and  that  if  said 
contention  be  correct,  one  half  of  said  real  estate  may  be  taken 
to  pay  his  individual  debts ;  that  it  was  a  mutual  mistake  on 
the  part  of  said  petitioner,  James  M.  Bailey  and  Alexander 
Nimick  in  having  said  deed  prepared  in  such  form  as  to  leave 
any  uncertainty  in  the  plain  intent  of  all  the  parties. 

The  prayer  of  petitioner  was  that  the  court  direct  and  author- 
ize the  petitioner  to  correct  the  evident  error  and  mistake  wliich 
crept  into  the  deed  made  by  the  petitioner  to  the  said  James  M. 
Bailey  and  the  said  Alexander  Nimick  so  that  it  should  appear 
plain  from  the  face  thereof  that  all  that  the  petitioner  conveyed 
to  said  Bailey  and  Nimick  was  the  undivided  interest  of  the 
said  William  K.  Nimick  in  the  firm  of  Phillips,  Nimick  &  Com- 
pany, and  that  the  real  estate  of  said  firm  of  Phillips,  Nimick 
&  Company  thereafter  was  held  as  partnei-ship  and  personal 
property  of  the  firm  of  Phillips,  Nimick  &  Company,  and  not 
by  the  said  James  M.  Bailey  and  Alexander  Nimick  as  tenants 
in  common ;  and  that  your  honors  will  grant  such  other  and 
further  relief  as  to  equity  and  justice  may  pertain. 

An  amendment  of  the  petition  aUowed  January  18,  1896, 
contained  the  following  additional  averments  : 

1.  That  ever  since  the  purchase  in  1873,  Phillips,  Nimick  & 
Company  have  been  in  possession  and  use  of  the  real  estate  des- 
cribed in  the  deed  from  said  petitioner  to  Nimick  &  Bailey,  and 
the  same  has  always  been  and  is  necessary  for  the  pai-tnership 
purposes  of  said  firm. 

2.  That  Alexander  Nimick,  one  of  the  trustees  of  Nimick  and 
Company,  and  one  of  the  individual  members  of  that  firm,  is 
the  same  Alexander  Nimick  who  was  and  is  a  member  of  the 
firm  of  Phillips,  Nimick  &  Company,  and  who  filed  an  answer 
to  the  former  petition  in  this  case  ;  and  that  the  claim  now  made 
that  said  real  estate  is  held  by  Nimick  and  Bailey  as  tenants  in 
common  is  made  by  Chalfant  and  Donnell,  two  of  the  trustees 
of  Nimick  &  Company,  and  not  by  Alexander  Nimick. 

3.  That  by  reason  of  the  facts  in  the  original  petition,  and 
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appai'ent  of  record  in  this  case,  the  trustees  of  Nimick  &  Com- 
pany had  notice  prior  to  the  making  of  the  deed  to  them  dated 
October  6, 1891,  that  the  real  estate  conveyed  to  Bailey  and 
Nimick  was  partnership  property  of  Phillips,  Nimick  &  Company. 

Petitioner  added  to  his  petition  copies  of  the  deed  from  him- 
self to  Nimick  and  Bailey,  dated  April  25,  1887,  and  of  the 
deed  from  Alexander  Nimick  et  al.  to  Chalfant,  Donnell  and 
Nimick,  dated  October  6, 1891. 

A  demurrer  was  filed  to  the  petition  averring  :  (1)  this  hon- 
orable court  is  without  jurisdiction  to  hear  and  determine  the 
questions  raised  by  said  petition,  or  to  afford  relief  as  therein 
prayed  for ;  (2)  the  said  petitioner  has  no  standing  in  this  court 
to  maintain  his  said  petition ;  (3)  the  said  petition  does  not  set 
forth  or  aver  any  such  mistake  as  entitles  the  petitioner  to  the 
relief  prayed  for,  or  to  any  relief ;  (4)  any  decree  granting  the 
relief  prayed  for  would  affect  and  impair  the  rights  of  third  par- 
ties, to  wit,  creditors,  based  upon  the  title  to  the  property  in 
said  petition  mentioned  as  the  same  appears  of  record,  the  said 
creditors,  under  the  averments  of  said  petition  and  the  instru- 
ments therein  referred  to,  being  purchasers  for  value,  and  there 
being  no  allegation  that  they  had  notice  of  the  alleged  mistake; 
(6)  said  petitioner,  if  ever  entitled  to  the  relief  prayed  for,  has 
lost  said  right  by  delay ;  (6)  said  petitioner  does  not  set  forth 
any  suflScient  ground  entitling  the  petitioner  to  the  relief  prayed 
for,  or  to  any  relief. 

Hawkins,  P.  J.,  filed  the  following  opinion : 
It  may  be  conceded  that  the  present  proceeding  does  not  fall 
within  the  purview  of  the  act  of  1840  ;  for  it  is  not  a  bill  of 
review  for  the  correction  of  "  errors  in  account "  made  by  any 
trustee.  But  outside  of  this  act  the  orphans'  court  has  that  dis- 
cretionary power  which  belongs  to  every  court  of  justice,  and  is 
essential  to  the  performance  of  duty,  to  correct  its  own  errors 
injurious  to  any  of  the  parties,  where  it  can  be  done  without 
prejudice  to  intervening  rights :  Young's  App.,  99  Pa.  74.  "  A 
sense  of  fair  dealing  and  justice,"  said  Mr.  Justice  Gordon  in 
Milne's  App.,  99  Pa.  483,  *'  would  be  authority  enough,  in  the 
absence  of  any  other,  for  so  holding.'* 

The  right  to  relief  here  turns  upon  the  effect  which  must  be 
given  the  proceedings  out  of  which  the  trustees'  conveyance 
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grew;  if  title  was  thereby  vested  in  Alexander  Nimick  and 
James  M.  Bailey,  individually,  it  must  be  denied ;  if  not,  it 
must  be  granted ;  for  the  conveyance  would  then  in  form  be 
prejudicial  to  petitioner's  interest.  The  solution  of  this  ques- 
tion is  jurisdictional.  This  court  has  power  to  divest  title  to 
land  standing  in  the  name  of  any  decedent  by  (1)  sale  for  the 
purpose  of  distribution  under  its  direction  amongst  creditors, 
next  of  kin  or  legatees  ;  or  (2)  in  the  execution  of  trusts  in  the 
modes  prescribed  by  law.  It  is  very  plain  that  the  proceedings 
here  cannot  be  classified  under  the  first  head.  It  was  not  even 
in  form  a  sale.  No  price  was  fixed ;  no  purchase  money  was 
paid  or  secured,  as  required  by  the  act  of  March  22, 1859,  sec.  1, 
P.  L.  207,  Purd.  1629.  The  agreed  "  consideration  "  cannot  be 
regarded  as  furnishing  a  substantial  basis,  for  its  payment  was 
but  an  existing  obligation,  official  and  personal,  cognizable  in 
another  court.  It  was  no  more  than  the  expression  of  duty 
which  was  implied  in  the  character  of  liquidating  partners.  The 
assumption  of  an  intended  sale  would  have  raised  a  necessary 
implication  of  distribution  under  the  direction  of  this  court ; 
but  there  was  no  creditor  seeking  and  no  contemplated  distri- 
bution here  ;  and  this  court  cannot  be  supposed  to  have  intended 
an  illegal  delegation  of  its  judicial  functions. 

But  in  addition  to  and  underiying  these  formal  defects,  there 
are  meritorious  reasons  which  conclusively  show  that  there  was 
neither  power  nor  intention  to  authorize  a  sale.  The  declared 
purpose  of  the  proceeding  was  "to  adjust  and  settle"  firm 
affairs,  which  necessarily  implied  settlement  in  the  mode  pre- 
scribed by  law.  The  convejrance  was  a  mere  incident.  W.  K. 
Nimick  admittedly  had  no  land  to  sell.  He  was  a  mere  trustee, 
and  might  have  been  compelled  to  transfer  the  legal  title  which 
he  held  to  the  surviving  partners.  What  he  might  have  been 
compelled,  he  would  have  been  authorized,  to  do.  The  ground 
of  jurisdiction  in  either  court  could  be  no  other  than  tiie  ad- 
ministration of  a  trust,  and  the  result  of  its  exercise  the  same. 
"All  roads  lead  to  Rome."  The  land  being  admittedly  firm 
assets  necessary  for  the  payment  of  firm  debts,  it  became  tiie 
trustee's  duty  to  convey,  and  the  surviving  partners  to  receive 
it  for  the  purpose  of  liquidation ;  and  it  would  have  been  a  fraud 
on  the  equities  of  the  partners  to  pervert  it  to  any  other  use. 
Its  character  was  so  fixed  as  to  be  beyond  the  power  of  parties 
or  court  to  change  it. 
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It  seems  plain,  therefore,  that  the  jurisdiction  of  this  court  to 
make  the  order  of  conveyance  can  be  sustained  only  upon  the 
theory  of  the  execution  of  a  trust;  and  that,  consequently,  tlie 
title  thereunder  vested  in  Alexander  Nimick  and  James  M. 
Bailey,  not  individually,  but  as  surviving  partners  of  the  finn 
of  Phillips,  Nimick  &  Co.,  for  the  purpose  of  liquidation.  The 
decree,  expressly  declaring  a  purpose  "  to  adjust  and  settle  " 
the  firm  affairs,  followed  by  direction  that  conve3rance  be  made 
to  "Alexander  Nimick  and  James  M.  Bailey,  the  surviving 
partners,'*  plainly  shows  the  character  in  which  they  were  in- 
tended to  take.  The  inducement  was  the  execution  of  the  trust, 
and  the  expression  of  other  "  considerations  "  could  not  change 
its  nature,  but  was  simply  collateral.  Logically,  the  convey- 
ance to  them  should  have  conformed  to  this  purpose,  but  "it 
must  be  construed  with  and  its  mistakes  corrected  by  the  record 
upon  which  it  depends  for  its  validity,"  in  accordance  with  the 
well  settled  rule:  McGhee  v.  Hoyt,  106  Pa.  516;  Johnson's 
App.,  114  Pa.  132. 

This  court  has  no  jurisdiction  of  the  question  of  laches  sug- 
gested as  affecting  the  claim  to  relief.  The  settlement  of  firm 
affairs  belongs  to  another  court ;  and  admittedly  has  not  been 
made.  So  long  as  the  purpose  of  the  conveyance  remains  un- 
satisfied the  title  must  be  treated  here  as  rightfully  in  the  liqui- 
dating partners :  Foster's  App.,  74  Pa.  891 ;  George's  App.,  2 
Jones,  260. 

The  voluntary  assignees  of  Alexander  Nimick  have  no  equity 
to  object  to  the  relief  asked.  Standing  in  the  channel  of  title, 
the  record  of  this  court  was  notice  to  them  that  the  property 
conveyed  by  the  trustee  under  the  will  of  W.  K.  Nimick^  de- 
ceased, was  assets  belonging  to  the  firm  of  Phillips,  Nimick  & 
Co.  necessary  to  the  settlement  of  firm  affairs,  primarily  liable 
for  its  debts  and  the  adjustment  of  the  equities  of  the  parties, 
and  consequently  held  in  trust.  Their  interest  was  therefore 
secondary ;  and  while  the  correction  of  the  mistake  inadver- 
tently made  by  the  trustee  could  do  them  no  harm,  refusal 
might  prejudice  the  right  of  petitioner.  The  controversy  which 
has  arisen  here  is  of  itself  sufficient  evidence  of  injury  to  peti- 
tioners. The  assignment  passed  to  the  assignees  only  such 
property  as  the  assignor  had  right  to  convey.  No  claim  was 
made  here  that  this  particular  property  was  even  specified;  and 


Digitized  by  VjOOQIC 


598        NIMICK'S  ESTATE.     CHALFANT'S  APPEAL. 

Opinion  of  Court  below.  [  179  Pa. 

there  is  nothing  to  show  that  the  individual  creditors  of  Alex- 
ander Nimick  granted  an  extension  of  time  for  the  payment  of 
his  debts  upon  its  credit  as  part  consideration.  "  Every  man 
is  bound,"  said  Chief  Justice  Tilghman,  in  Messinger  v.  Kint- 
ner,  4  Binn.  104,  "  to  take  notice  of  the  record,  which  is  the 
foundation  of  his  title.  If  they  looked  into  the  title  at  aU,  the 
decree  of  the  orphans'  court  stared  them  in  the  face  at  the  first 
step,  and  seeing  the  decree  they  must  take  notice  at  their  peril 
of  the  proceedings  on  which  it  was  founded."  The  land  pro- 
posed to  be  conveyed  here  having  been  stamped  of  record  with 
the  character  of  trust  assets  must  remain  trust  assets  until  the 
purpose  of  the  trust  shall  have  been  accomplished ;  and  those 
who  claim  through  it  must  regard  its  sanctity.  The  cases  of 
Gunnison  v.  Loan  Co.,  157  Pa.  803,  and  others  of  that  class, 
invoked  by  respondents,  in  which  it  was  held  that  land  whose 
title  stands  in  the  name  of  individual  members  of  a  firm  must 
be  treated  as  individual  assets,  although  bought  with  firm  assets 
for  firm  purposes,  are  clearly  distinguishable  from  the  present 
by  the  fact  that  the  record  gave  no  notice  of  a  trust.  These 
respondents  claiming  through  the  record  of  this  court,  and 
therefore,  with  record  notice  of  the  trust  under  which  the  land 
was  held,  are  limited  in  interest  to  the  residue  which  shall 
remain  after  that  trust  has  been  satisfied. 

The  petitioner's  equity  to  I'elief  on  the  record  as  it  stands 
being  then  clear,  the  demurrer  must  be  overruled.  Counsel  for 
iiespondents  ask  leave  to  answer  over,  with  a  view  to  averments 
of  fact  outside  the  record ;  but  as  the  decision  of  this  court  is 
based  solely  on  the  record,  those  averments  become  immaterial, 
imdjany  answer  here  unnecessary.  The  decree  on  the  demurrer 
will  therefore  be  final. 

And  now,  to  wit,  February  10,  1896,  this  matter  came  on  to 
be  heard  upon  petition  and  demurrer,  and  was  argued  by.  coun- 
sel, and  thereupon,  upon  consideration  thereof,  it  is  ordered, 
adjudged  and  decreed : 

1.  That  said  demurrer  be  and  is  hereby  overruled,  and 

2.  It  appearing  that  the  granting  clause  of  the  conve)rance 
recited  in  said  proceedings  was  not  made  in  conformity  witli 
the  order  of  this  court,  that  said  conveyance  be  vacated  and  set 
aside  and  a  new  conveyance  nunc  pro  tunc,  as  of  April  25, 1887, 
be  made  for  the  purpose  of  correcting  said  mistake,  by  said 
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Charles  E.  Speer,  trustee,  under  the  will  of  William  K.  Niinick, 
deceased,  and  J.  H.  White,  guardian  of  Elizabeth  N.  Bonham, 
to  Alexander  Nimick  and  James  M.  Bailey,  as  surviving  part- 
ners of  the  firm  of  Phillips,  Nimick  &  Co. 

It  is  further  ordered  that  the  costs  of  this  proceeding  be  paid 
by  the  estate  of  William  K.  Nimick,  deceased. 

Error  asrigned  was  decree  of  the  court. 

William  Scotty  with  him  OeorgeP.  Hamilton^  for  appellants. — 
The  court  was  without  power  to  make  the  decree.  In  George's 
App.,  12  Pa.  260,  and  Johnson's  App.,  114  Pa.  132,  relied  on 
to  sustain  this  proceeding,  there  were  gross  mistakes  of  fact. 
But  even  if  the  court  has  the  power,  tlie  decree  should  not  have 
been  made :  McGhee  v.  Hoyt,  106  Pa.  516. 

If  such  a  contract  was  executed  as  was  intended  by  the  parties 
at  the  time  it  will  not  be  reformed  in  equity  on  the  ground  of  mis- 
take as  to  its  legal  operation,  especially  where  other  rights  have 
intervened :  Ins.  Co.  v.  Union  Canal  Co.,  Brightly,  48 ;  Zent- 
myer  v.  Mittower,  6  Pa.  403 ;  Susquehanna  Mut.  Fire  Ins.  Co. 
V.  Swank,  102  Pa.  17.  Equity  will  not  refonn  a  contract  in 
accordance  with  an  intention  which  it  is  alleged  the  parties 
would  have  had  if  better  informed:  Ins.  Co.  v.  Canal  Co., 
Brightly,  48 ;  Rankin  v.  Mortimere,  7  Watts,  872 ;  -McAninch 
V.  Laughlin,  13  Pa.  370 ;  Good  v.  Herr,  7  W.  &  S.  253 ;  Clapp 
v.  Hoffman,  159  Pa.  531. 

A  bill  of  review  is  in  the  nature  of  a  writ  of  error :  Dennison 
V.  Goehring,  6  Pa.  402;  George's  App.,  12  Pa.  260;  Baggs's 
App.,  43  Pa.  512 ;  Neil's  App.,  93  Pa.  181. 

Upon  dissolution  it  is  competent  for  partners,  in  cases  of  vol- 
untary dissolution,  to  agree  that  the  joint  property  of  the  part- 
nerahip  shall  belong  to  one  of  them,  and  if  this  agreement  be 
bona  fide,  and  for  a  valuable  consideration,  it  will  transfer  the 
whole  property  to  such  partner  wholly  free  from  the  claims  of 
joint  creditors :  Story  on  Partnership,  sec.  358 ;  Bates  on  Part- 
nership, sec.  259 ;  Ex  parte  Kuffin,  6  Yes.  119 ;  Ex  parte  Peake, 
1  Madd.  846 ;  Ex  parte  Williams,  11  Ves.  3 ;  Baker's  App.,  21 
Pa.  76 ;  Shafer's  App.,  106  Pa.  49. 

As  to  purchasers  and  lien  creditors,  a  deed  to  persons  who 
are  in  fact  partners,  but  who  take  title  to  themselves  as  tenants 
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in  common,  must  stand  as  the  foundation  of  their  rights: 
Ebbert's  App.,  70  Pa.  79 ;  Second  Nat.  Bank's  App.,  83  Pa. 
203;  Holt's  App.,  98  Pa.  257;  Warrmer  v.  Mitchell,  128  Pa. 
153 ;  Gunnison  v.  Loan  Co.,  157  Pa.  303. 

Where  a  retiring  partner  stipulated  that  the  remaining  part- 
ner should  pay  the  debts  of  the  firm,  a  suit  on  the  contract  was 
held  to  be  his  only  means  of  enforcing  the  obligation :  Bullitt 
V.  Chartered  Fund,  26  Pa.  108 ;  Clarke's  App.,  107  Pa-  436. 

The  position  of  the  petitioner  with  respect  to  the  dissolved 
firm  was  no  longer  that  of  a  partner,  but  that  of  a  stranger  with 
such  legal  rights  as  the  contract  of  indemnity  against  debts 
afforded:  Frow's  Est.,  73  Pa.  459;  Scott's  App.,  88  Pa.  173.  . 

In  any  view  of  the  case,  the  decree  seeks  or  undertakes  to 
affect  intervening  rights  of  parties  who  are  not  in  court :  Christy 
V.  Sill,  131  Pa.  492;  York  County  Bank's  App.,  32  Pa.  446; 
Scull's  App.,  115  Pa.  148 ;  Doner  v.  Stauffer,  1  P.  &  W.  198. 

2>.  T.  Watson^  with  him  JohnB  Mc  Cleave^  for  appellee. — If  a 
mistake  was  made  in  the  form  of  a  deed  in  carrying  out  the 
order  of  the  orphans'  court,  made  in  1887,  for  the  sale  of  the 
interest  of  William  K.  Nimick,  deceased,  in  the  firm  of  Phillips, 
Nimick  &  Company  to  James  M.  Bailey  and  Alexander  Nimick, 
the  orphans'  court  has  the  power  to  correct  the  same :  Milne's 
App.,  99  Pa.  483 ;  McGhee  v.  Hoyt,  106  Pa.  516 ;  Gaines  v. 
Brockerhoff,  136  Pa.  199;  Johnson's  App.,  114  Pa.  132; 
Young's  App.,  99  Pa.  83;  2  Pomeroy's  Equity  Jur.,  sec.  845; 
Corrigan  v.  Tiemay,  100  Mo.  276 ;  Snyder  v.  May  &  Klose, 
19  Pa.  235 ;  Ray  &  Thornton  v.  Bank  of  Ky.,  3  B.  Mon.  510 ; 
Gratz  V.  Redd,  4  B.  Mon.  178 ;  Northrop  v.  Graves,  19  Conn. 
648 ;  Griswold  v.  Hazard,  141  U.  S.  284 ;  Lansdown  v.  Lans- 
down,  Mosely,  364  ;  3  Parsons  on  Contracts,  (8th  ed.)  p.  353 ; 
Eastman  v.  Provident  Mut  Relief  Assn.,  65  N.  H.  176. 

The  deed  dated  April  25, 1887,  from  Charles  E.  Speer,  trus- 
tee, and  J.  H.  White,  guardian,  to  Alexander  Nimick  and 
James  M.  Bailey  was  the  result  of  a  mutual  mistake  made  in 
canying  out  the  order  of  the  orphans'  court  of  March  21,  1887. 
When  the  mistake  was  discovered  Charles  E.  Speer,  trustee, 
promptly  presented  his  petition  December  24, 1895,  asking  for 
a  correction  of  the  same.  Alexander  Nimick  and  James  M. 
Bailey  answered  this  petition  admitting  the  facts  therein  averred, 
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and  joined  in  the  prayer  thereof.  No  one  opposed  the  correc- 
tion of  the  mistake  except  Messrs.  Donnell  and  Chalfant,  the 
trustees  of  Alexander  Nimick,  insolvent,  and  they  demurred  to 
the  petition,  thereby  admitting  all  the  material  facts  therein 
averred.  All  parties  in  interest  and  who  were  parties  to  the 
original  sale  in  1887  thus  admit  the  mistake  and  ask  for  its  cor- 
rection. 

Every  man  is  bound  to  take  notice  of  the  record  which  is  the 
foundation  of  his  title.  If  they  looked  into  the  title  at  all  the 
decree  of  the  orphans'  court  stared  them  in  the  face  at  the  first 
step,  and  seeing  the  decree  they  must  take  notice  at  their  peril 
of  the  proceeding  on  which  it  was  founded  :  Messinger  v.  Kint- 
ner,  4  Binney,  97 ;  Fogekonger  v.  SomerviUe,  6  S.  &  R.  267 ; 
Kennedy  v.  Wachsmuth,  12  S.  &  R.  171. 

Opinion  rv  Mr.  Chief  Justice  Sterrett,  January  4, 1897 : 
We  find  no  error  in  this  record.  The  questions  involved 
appear  to  have  been  fully  considered  and  correctly  decided  by 
the  learned  court  below.  We  have  no  doubt  as  to  that  court's 
power  to  make  the  decree  complained  of,  or  as  to  the  propriety 
of  making  it.  It  is  unnecessary  to  show  statutory  authority  for 
the  correction  of  such  a  manifest  error  as  appears  in  this  case, 
patent  upon  the  face  of  its  own  records,  and  thus  notice  to 
everybody  who  has  had  occasion  to  examine  them.  Every  court 
of  justice  has  inherent  power  to  correct  such  errors ;  and  it 
would  be  strange,  indeed,  if  having  had  its  attention  called  to 
such  a  glaring  mistake  or  blunder  of  one  of  its  own  oflScers,  it 
would  either  hesitate  or  decline  to  make  the  necessary  correc- 
tion. But  these  and  all  other  questions  presented  by  the  record 
have  been  so  thoroughly  discussed  in  the  clear,  concise  and  con- 
vincing opinion  of  the  learned  president  of  the  court  below, 
that  nothing  need  be  added  to  what  may  be  found  therein.  On 
that  opinion  the  decree  is  affirmed  and  the  appeal  dismissed  at 
appellant's  costs. 
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In  re  Estate  of  John  Rogers,  deceased.     Hattie  Flan- 
nery's  Appeal. 

Will— Effect  of  legacy  for  particular  purpose. 

If  a  sum  of  money  be  bequeathed  for  the  purpose  of  purchasing  real  or 
personal  propeily  for  a  particular  person,  the  legatee  may  claim  tlie  money 
without  applying  it,  or  binding  himself  to  apply  it,  to  the  specified  purpose. 

Will—  Oifl— Legacy— Accumulations, 

Testator  directed  his  executors  and  trustees  to  collect  '*  all  my  rents  or 
monies  that  may  be  due  me,  to  pay  all  ray  debts,  taxes,  insurance,  etc., 
keep  the  property  in  repair.  After  which  the  net  surplus  rent  shall  be 
deposited  at  interest  until  it  amounts  to  ten  thousand  dollars,  where  it 
shall  remain,  and  the  annual  interest  added  thereto,  for  the  purpose  of 
building  a  four-story  brick  business  house  "  on  a  lot  designated.  The  tes- 
tator further  directed  that  the  building  was  not  to  be  constructed  until  it 
was  finally  settled  whether  a  certain  municipal  improvement  was  to  be 
made.  He  devised  the  lot  upon  which  the  building  was  to  be  erected  to 
the  children  of  a  deceased  son.  He  further  directed  that  after  the  above 
instructions  had  been  carried  out  the  surplus  should  be  applied,  first  to 
his  wife^s  annuities,  and  then  divided  equally  among  his  two  daughters 
and  the  wife  of  his  deceased  son  for  the  use  of  herself  and  her  children ; 
the  youngest  of  which  was  nine  years  old  at  testator^s  death.  Beld,  (1) 
that  the  gift  was  not  void  as  within  the  prohibition  of  the  statute  as  to  ac- 
cumulations ;  (2)  that  the  income  should  be  paid  to  the  trustees,  to  be  accu- 
mulated for  the  purpose  of  constructing  the  building  referred  to  in  the 
will. 

Argued  Nov.  9,  1896.  Appeal,  No.  193,  Oct.  Term,  1896, 
by  Hattie  E.  Flannery,  from  decree  of  O.  C.  Allegheny  Co., 
Sept.  Term,  1896,  No.  260,  distributing  fund.  Before  Ster- 
RETT,  C.  J.,  Green,  Wh^liams,  McCollum,  Mitchell,  Dban 
and  Fell,  JJ.     Affirmed. 

Exceptions  to  decree  of  distribution. 

Over,  J.  filed  the  following  opinion : 

John  Rogers  died  testate  June  12,  1894.  By  his  will,  dated 
December  13,  1892,  he  gave,  in  the  third  item,  to  his  wife, 
Johanna,  who  is  still  living,  an  annuity  of  8600  "according  to 
an  ante-nuptial  agreement,  some  bank  stock,  and  the  homestead 
for  life,  on  condition  that  she  share  the  homestead  with  the 
wife  and  children  of  my  son  John  T."  The  following  is  a  copy 
of  the  balance  of  the  will : 
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"  Item  7.  To  my  daughter-in-law,  Sarah  F.  Rogers,  I  give 
four  hundred  dollars  a  year  for  the  use  of  her  three  children  by 
my  son  John,  payable  quarterly  until  the  estate  is  divided,  when 
this  sum  shall  be  cancelled,  I  also  give  her  in  common  with  my 
wife  for  the  use  of  herself  and  children  the  use  of  my  house  and 
furniture,  she  paying  a  part  of  the  expenses. 

'*  Item  8.  To  my  grandson,  Frank  C.  Rogers,  and  his  heirs,  I 
give,  at  my  wife's  death  or  marriage,  my  house  and  lot  No.  142 
Meyran  avenue,  City  of  Pittsburgh,  with  the  furniture,  etc., 
thereto  belonging,  I  also  give  him  my  burial  lot  in  Calvary  Cem- 
etery, I  also  desire  him  to  be  continued  at  college  until  he  grad- 
uates, the  cost  of  which  is  to  be  paid  out  of  my  estate,  I  also 
desire  that  he  shares  the  home  with  his  mother  and  sisters,  if 
they  desire  it. 

''  Item  9.  I  hereby  appoint  my  cousin,  James  R.  Pearson,  and 
my  sons-in-law,  James  H.  Flannery  and  Albert  A.  Jackson,  my 
executors  and  trustees  during  the  life  of  my  wife,  and  until  the 
final  settlement  of  my  estate,  to  carry  out  all  my  instructions 
expressed  herein. 

"  1st.  I  desire  them  to  collect  all  my  rents  or  monies  that  may 
be  due  me,  to  pay  all  my  debts,  taxes,  insurance,  annuities,  etc., 
etc.,  keep  the  property  in  repair.  After  which  the  net  surplus 
rent  shall  be  deposited  at  interest  until  it  amounts  to  ten  thou- 
sand dollars,  where  it  shall  remain  and  the  annual  interest  added 
thereto  for  the  purpose  of  building  a  four-story  brick  business 
house  on  the  lot  now  occupied  by  Peter  Cavaney  on  Fifth  ave- 
nue; the  store  to  connect  with  No.  8  Wylie  avenue,  and  to  run 
through  from  street  to  street.  The  building  and  improvements 
ar^.  not  to  be  nmde  until  it  is  finally  settled  whether  the  '  hump ' 
is  to  be  cut  down  or  not.  I  will  leave  further  instructions  in 
writing  for  their  guidance. 

**  10.  When  all  the  above  instructions  are  carried  out,  I  desire 
that  first,  my  wife's  annuities  shall  be  paid  and  the  surplus 
divided  equally  between  my  daughters,  Hattie,  Lizzie,  and  my 
daughter-in-law,  Sadie,  for  the  use  of  herself  and  children  by 
ray  son  John.  The  four  hundred  dollars  bequeathed  to  her  in 
item  7,  to  be  cancelled  on  her  receiving  the  above  dividends. 

"'  Item  11.  At  my  wife's  death,  if  the  house  on  Fifth  avenue 
lias  been  built  and  the  estate  free  from  debt,  then  the  final  dis- 
tribution shall  be  made  on  the  basis  of  the  last  triennial  city 
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assessment  prior  to  my  death,  the  total  valuation  of  my  Third 
and  Fifth  avenue  property  shall  be  added  together,  and  then 
divided  by  three,  my  daughters,  Hattie  and  Lizzie,  paying  in 
cash  to  the  children  of  my  son  John  the  difference  of  the  value 
of  the  property  96  Fifth  avenue  and  the  property  given  to  them 
on  the  '  hump '  in  the  Fifth  ward. 

"  Item  12.  To  my  daughter,  Mrs.  Hattie  E.  Flannery,  and  her 
heirs,  I  give  and  bequeath  the  undivided  one-half  of  the  house 
and  lot  No.  96  Fifth  avenue,  Third  ward,  city  of  Pittsburgh, 
she  paying  to  the  children  of  my  son  John  whatever  is  necessaiy 
to  equalize  the  difference  of  value  between  that  property  and 
that  in  the  Fifth  ward  given  to  them. 

"  Item  13.  To  my  daughter,  Mi's.  Sarah  Elizabeth  Jackson, 
and  her  heirs,  I  give  and  bequeath  the  undivided  one-half  of  the 
house  and  lot  No.  96  Fifth  avenue.  Third  ward,  city  of  Pitts- 
burgh, she  paying  to  the  children  of  my  son  John  whatever  is 
necessary  to  equalize  the  difference  of  value  between  that  prop- 
erty and  that  in  the  Fifth  ward  given  to  them. 

'*  Item  14.  To  my  grandchildren,  Frank,  May  and  Katie  Rog- 
ers (children  of  my  son  John),  and  their  heirs,  I  give  and  be- 
queath the  two-story  house  and  lot  No.  8  Wylie  avenue,  and 
the  adjoining  one  on  Fifth  avenue.  Fifth  ward,  city  of  Pitts* 
burgh,  share  and  share  alike.  If  either  of  them  shall  die  witlv 
out  issue,  then  their  share  shall  be  divided  equally  between  the 
survivors,  I  hereby  appoint  their  mother,  Sarah  F.  Rogers,  their 
guardian  until  the  youngest  is  of  age  (provided  she  does  not 
marry  again).  I  advise  them  not  to  sell  this  property  for  it  will 
become  very  valuable. 

"  Pay  the  taxes  and  divide  the  net  rents  between  you.  Their 
third  of  the  sale  of  the  old  homestead,  which  I  gave  them  last 
October,  is  invested  for  them,  if  the  four  hundred  dollar  legacy 
is  not  enough  for  them  they  can  draw  the  interest,  but  it  will 
be  better  for  them  if  they  let  it  accumulate  till  they  are  settled 
in  life,  when  each  one  can  have  their  third.  I  also  give  them 
the  money  to  be  paid  by  their  aunts,  Mrs.  Hattie  Flannery  and 
Mrs.  Sarah  E.  Jackson,  to  equalize  the  value  of  theii*  share  of 
my  estate." 

The  premises  devised  to  the  children  of  his  deceased  son  John 
in  the  14th  item  are  tlie  same  referred  to  in  9th  item  and  are 
situate  on  Fifth  avenue  opposite  the  courthouse.     The  title 
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"hump"  in  Pittsburg  parlance  designates  the  part  of  the  city 
in  its  vicinity.  On  the  14th  day  of  May,  1888,  ordinances  were 
presented  in  councils  to  grade  the  streets  of  this  district,  action 
upon  which  was  indefinitely  postponed  November  12, 1888.  In 
1891  and  1892  the  question  was  discussed  but  no  action  has 
been  taken  by  councils  and  the  "  hump  "  has  not  been  graded 
down. 

The  testator  left  no  instructions  for  the  "guidance  "  of  the 
trustees  as  to  the  erection  of  the  building  on  the  lot  devised  to 
his  grandchildren. 

Their  ages  at  his  death,  June  12, 1894,  were  As  follows :  Frank 
H.,  sixteen;  May,  fifteen;  and  Kate,  nine.  It  is  admitted  that 
if  the  present  net  income  of  the  trust  estate  continues,  the 
♦10,000  directed  to  be  accumulated  in  the  ninth  item  of  the  will 
will  be  accumulated  witliin  a  period  of  five  years  after  the  tes- 
tator's death.  The  fund  for  distribution,  $3,178.87,  is  the  net 
income  since  the  death  of  the  testator,  after  the  payment  of  all 
charges  and  annuities,  and  it  is  conceded  that  it  should  be  dis- 
tributed either  to  the  trustees  under  the  ninth  item  of  the  will, 
or  one  third  to  the  testator's  grandchildren,  and  one  third  to 
each  of  his  daughters,  Mrs.  Flannery  and  Mrs.  Jackson,  under 
the  tenth  item. 

It  is  contended  by  the  counsel  for  the  testator's  daughters 
that  there  is  no  express  gift  of  the  $10,000  referred  to  in  the 
ninth  item  of  the  will ;  that  there  is  a  possibility  that  it  might 
not  be  accumulated  within  the  period  limited  by  the  statute 
regulating  accumulations ;  that  the  gift  is  in  abeyance  and  does 
not  vest  until  it  is  finally  settled  "  whether  the  *  hump '  is  to  be 
cut  down  or  not,"  which  is  so  indefinite  as  to  be  obnoxious  to 
the  rule  against  perpetuities ;  and  that,  therefore,  the  provisions 
of  the  will  relating  to  the  accumulation  of  the  fund  and  its 
expenditure  are  void.  It  is  clear  that  after  the  testator's  widow, 
the  children  of  his  deceased  son,  John,  were  special  objects  of 
his  bounty,  and  preferred  to  the  other  beneficiaries.  He  pro- 
vided a  home  for  them  and  their  mother  with  his  widow,  gave 
them  annuities  whilst  the  fund  was  accumulating,  and  made 
no  provisions  for  his  daughters  during  that  period.  The  value 
of  tiie  lot  devised  to  them  and  of  the  one  devised  to  the  chil- 
dren were  to  be  equalized  upon  the  basis  of  the  assessed  value  at 
the  time  of  his  death,  by  the  payment  by  the  daughters  to  them 
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of  sufficient  to  make  the  value  of  their  share  one  third  of  the 
whole.  In  addition  to  this,  it  was  his  manifest  intention  that 
the  value  of  their  devise  should  be  increased  by  the  expenditure 
of  the  i;10,000,  to  be  accumulated  from  the  income  of  the  greater 
part  of  his  estate,  in  erecting  a  building  upon  it.  The  question 
is  whether  this  intention  is  to  be  defeated.  Whilst  the  testator 
did  not  use  apt  words,  yet  the  will  vests  the  legal  title  to  tlie 
greater  part  of  his  estate  in  his  executors  for  the  purposes 
specified  in  it.  The  legal  title  to  the  fund  to  be  accumulated 
was  then  vested  in  them,  and  the  equitable  title  in  the  testator's 
grandchildren,  for  whose  benefit  it  was  to  be  expended  in  the 
improvement  of  the  lot  devised  to  them.  If  the  testator  had 
devised  the  real  estate  included  in  the  trust  directly  to  his 
grandchildren  to  hold  until  the  net  rents  received  by  them, 
after  the  payment  of  the  fixed  charges,  amounted  to  $10,000, 
with  remainder  at  that  period  to  them  and  his  two  daughters, 
subject  to  the  widow's  annuity,  the  statute  regulating  accumu- 
lations clearly  would  not  apply.  This  in  effect  he  did,  and  the 
fact  that  he  vested  the  legal  title  in  trustees  with  directions  as 
to  the  application  of  the  accumulations  is  immaterial.  It  was  a 
present  beneficial  gift  of  the  income  until  a  certain  sum  should 
be  received.  In  discussing  the  question  of  the  application  of 
the  statute  to  such  cases  in  Wahl's  Estate,  26  W.  N.  C.  249, 
Judge  Penrose  said :  "  In  all  cases,  however,  the  first  inquiry 
is  how  far,  if  at  all,  has  the  will  under  consideration  directed, 
or  indirectly  occasioned,  an  accumulation  contrary  to  the  stat- 
ute. The  term  itself  implies  a  withholding  of  income  for  the 
purpose  of  creating  an  increased  and  constantly  increasing  fund 
for  distribution  at  a  future  time ;  and,  manifestly,  a  present 
beneficial  gift  of  income  until  a  certain  sum  shall  have  been 
received  by  the  donee,  is  not  in  itself  forbidden  by  anything 
in  either  tiie  letter  or  spirit  of  the  act.  A  direction  to  apply 
rents  or  income  in  payment  of  a  specified  sum  to  a  designated 
person  is  no  more  a  direction  to  accumulate  than  a  gift  of  the 
estate  until  out  of  the  rents  the  donee  has  received  an  equiv- 
alent amount  would  be.  Such  a  direction  gives  to  the  legatee 
a  vested  interest  in  the  rents,  etc.,  as  they  arise ;  and  if  there 
be  coupled  with  it  a  provision  for  accumulation  until  the  trustee 
shall  have  enough  to  pay  in  full,  the  only  person  having  the  right 
to  complain  is  the  legatee  himself — ^the  person  who,  in  the  Ian- 
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guage  of  the  act,  *  would  have  been  entitled  .•..!£  such  ac- 
cumulation had  Pot  been  directed.'  The  authorities  upon  this 
subject  are  very  fully  collected  and  commented  on  by  Mr.  Scott 
in  his  admirable  essay  on  Trusts  for  Accumulation,  sections 
110,  111,  etc.  See  also  Lewin  on  Trusts,  ch.  VII.  sec.  1, 
pi.  12,  etc. ;  Gray  on  Perp.,  sec.  671  et  seq.  Of  course,  if  the 
person  so  entitled  chooses  to  waive  his  right  to  call  for  the  rents 
as  received  by  the  trustee,  any  interest  arising  from  their  invest- 
ment follows  the  rents  themselves,  and  belongs  to  him." 

The  daughters  do  not  appear  to  be  interested  in  the  question 
raised,  in  regard  to  the  directions  as  to  the  use  of  the  fund  vio- 
lating the  rule  against  perpetuities,  for  if  they  are  impossible  or 
void  for  any  reason  the  beneficiaries  will  take  the  fund :  Mcln- 
tyre  v.  Mclntyre,  123  Pa.  385;  Culins'  Appeal,  20  Pa.  243. 
The  gift  in  the  ninth  item,  however,  seems  to  be  either  a  devise 
of  rents  amounting  to  $10,000,  or  a  legacy  of  that  amount  for 
a  particular  purpose.  In  1  Jarman  on  Wills,  397-8  (side  pag- 
ing), it  is  said :  "  Where  the  purpose  of  the  gift  is  the  bene- 
fit solely  of  the  donee  himself,  he  can  claim  the  gift  without 
applying  it  to  the  purpose,  and  that,  it  is  conceived,  whether 
the  purpose  be  in  its  terms  obligatory  or  not.  .  .  .  Thus  if  a 
sum  of  money  be  bequeathed  to  purchase  for  any  person  a  ring, 
or  a  life  annuity,  or  a  house,  or  set  him  up  in  business,  or  for 
his  maintenance  and  education,  or  to  bind  him  apprentice,  or 
towards  the  printing  of  a  book,  the  profits  on  which  are  to  be  for 
his  benefit,  the  legatee  may  claim  the  money  without  applying 
it  or  binding  himself  to  apply  it  to  the  specified  purpose ;  and 
even  in  spite  of  an  express  declaration  by  the  testator,  that  he 
shall  not  be  permitted  to  receive  the  money.  .  .  .  These  cases 
rest  on  the  principle  that  the  court  will  not  compel  that  to  be 
done  which  the  legatee  may  undo  the  next  moment,  as  by  sell- 
ing the  thing  to  be  purchased,  or  giving  up  the  business." 

This  principle  applies  here,  for  if  the  fund  be  expended  as 
directed,  the  devisees  if  of  age,  could  at  once  sell  the  lot  and 
get  the  money ;  and  if  all  would  not  join  in  a  sale  each  could 
sell  his  or  her  undivided  interest.  It  is  therefore  optional  with 
the  testator's  grandchildren,  whether  they  will  take  the  money, 
or  have  the  building  erected.  It  follows  that  the  testator's 
grandchildren  are  not  bound  by  the  directions,  as  to  the  accumu- 
lation and  expenditure  of  the  fund ;  and  if  of  full  age,  by  the 
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terms  of  the  will,  would  be  entitled  after  payment  of  the  fixed 
charges  to  the  rents  and  income  directed  to  be  accumulated. 
If  then  it  be  conceded  that  the  act  regulating  accumulation 
applies,  those  made  within  the  limited  period  would  be  good; 
and  as  the  fund  here  was  accumulated  within  that  period,  it 
must,  in  any  view  of  the  case,  be  distributed  to  the  trustees 
under  the  ninth  item  of  the  will. 

Error  assiffned  was  decree  of  the  court. 

Wm.  M.  McaUl  and  Willis  F.  McCook,  for  appellant— The 
trust  for  accumulation  violated  the  rule  against  perpetuities  : 
Gray  on  Perpetuities,  sec.  201 ;  Lawrence's  Est.,  136  Pa.  363 ; 
Mergenthaler's  App.,  15  W.  N.  C.  441 ;  Coggin's  App.,  124  Pa. 
27 ;  Scott's  Trusts  for  Accumulations,  sees.  52,  93,  94 ;  Wash- 
ington's Estate,  75  Pa.  106 ;  Grim's  Appeal,  109  Pa.  391 ;  Car- 
son's Appeal,  99  Pa.  325 ;  McKee's  Appeal,  96  Pa.  284 ;  Mitche- 
son's  Estate,  22  W.  N.  C.  46 ;  Schwartz's  Appeal,  119  Pa.  337  ; 
Brooks'  Estate,  140  Pa.  84;  Sharps's  Estate,  155  Pa.  289; 
Eberly's  Appeal,  110  Pa.  95;  Hibb's  Appeal,  143  Pa.  217. 
Even  if  the  trust  to  the  extent  of  accumulating  the  $10,000 
fund  be  held  valid,  the  use  to  which  said  fund  is  to  be  applied 
is  too  remote :  Tregonwell  v.  SydeiJiam,  3  Dow.  194. 

W,  H,  McClung^  with  him  J.  A,  Evans^  for  appellee. — If  the 
will  is  capable  of  a  construction  which  will  avoid  the  rule 
against  perpetuities  the  court  will  place  such  construction  upon 
it :  McBride's  Est,  152  Pa.  192. 

If  the  $10,000  fund  vests  in  the  grandchildren  within  the 
proper  period,  the  fact  that  restrictions  are  imposed  which  may 
postpone  its  enjoyment  until  a  time  beyond  that  permitted  by 
the  rule  against  perpetuities,  will  not  avoid  the  gift ;  the  restric- 
tions are  void,  the  gift  remains :  Gray  on  Perpetuities,  sec.  205 ; 
Yard's  App.,  64  Pa.  96 ;  Perry  on  Trusts,  sec.  397 ;  1  Lewin 
on  Trusts,  p.  90  ;  Manners  v.  Library  Co.,  93  Pa.  175 ;  Phila- 
delphia V.  Girard  Heirs,  45  Pa.  27 ;  Tappan's  App.,  52  Conn. 
419 ;  Finlay  v.  King,  3  Peters,  374. 

The  direction  to  accumulate  the  sum  of  $10,000  from  the  sur- 
plus rents  of  the  testator's  productive  property  for  the  purpose 
of  constructing  a  building  upon  a  valuable  but  unproductive 
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property  devised  to  the  grandchildren  is  not  in  contravention  of 
section  9  of  the  act  of  April  18, 1853  ;  such  accumulation  is  not 
permanent  in  the  sense  that  offends  against  the  statute,  but 
merely  temporary,  and  in  aid  of  a  judicious  management  and 
distribution  of  the  testator's  estate :  Endlich  on  Statutes,  399 ; 
Big  Black  Creek  Imp.  Co.  v.  Com.,  94  Pa,  455  ;  Thellusson  v. 
Woodford,  4  Vesey,  Jr.  227;  Bacon's  Abridgements,  under 
Title  of  Statutes,  Rules  of  Construction,  sec.  5;  The  People  v. 
Utica  Ins.  Co.,  15  Johnson,  379  ;  Jackson  v.  Collins,  3  Cowen, 
96 ;  Canal  Co.  v.  Railroad  Co.,  4  Gill  and  Johnson,  152 ;  Sedg- 
wick on  Statutes,  256. 

In  the  cases  cited  by  appellant  the  court  has  had  to  do  with 
cases  involving  accumulations  in  the  strict  and  technical  sense 
of  the  word,  accumulations  for  the  sake  of  accumulation  with- 
out more.  In  none  of  them  was  the  accumulation  of  a  mere 
temporary  character  in  aid  of  a  specific  and  legitimate  purpose 
such  as  the  payment  of  debts,  the  proper  management  of  the 
estate,  or  in  aid  of  a  judicious  distribution  of  the  estate. 

Per  Curiam,  January  4, 1897  : 

We  find  no  error  in  this  record.  The  questions  involved  ap- 
pear to  have  been  fully  considered  and  rightly  decided  by  the 
learned  court  below.  For  reasons  given  by  the  auditing  judge 
the  decree  should  not  be  disturbed. 

Decree  affirmed  and  appeal  dismissed  at  appellant's  costs. 


John  Rogers's  Estate,  Sarah  E.  Jackson's  Appeal. 

Argued  Nov.  9,  1896.  Appeal,  No.  194,  Oct.  T.,  1896, 
by  Sarah  E.  Jackson,  from  decree  of  O.  C.  Allegheny  Co., 
Sept.  Term,  1896,  No.  260,  distributing  fund.  Before  Stbb- 
EBrrr,  C.  J.,  Green,  Williams,  McCollum,  Mitohell,  Dean 
and  Fell,  JJ.    Affirmed. 

The  facts  appear  by  the  next  preceding  case,  page  602. 

Per  Curiam,  January  4, 1897 : 

We  find  no  error  in  this  record.     The  questions  involved 
appear  to  have  been  carefully  considered  and  rightly  decided 
Vol.  clxxix— 39 


Digitized  by  VjOOQIC 


610         ROGERS'S  ESTATE.    JACKSON'S  APPEAL. 

Opinion  of  the  Court.  [179  Pa. 

by  the  court  below.    For  reasons  given  by  the  learned  auditing 
judge,  we  are  all  of  opinion  that  the  decree  should  not  be  dis- 
turbed. 
Decree  afi&rmed  and  appeal  dismissed  at  appellant's  costs. 


Tn  Re  Estate  of  Amanda  W.  Foster,  deceased.     David 
Gilmore's  Appeal. 

WUl^Trusts  and  trustees^ Discretion  of  trustee, 

A  married  ivoman  by  her  will,  gave  to  her  husband,  his  successors  and 
assigns,  all  of  her  estate,  real  and  personal,  ....  in  trust  as  follows: 
**  With  full  power  and  discretion  in  said  trustee  and  his  successors,  to  mort- 
gage, lease,  sell,  convey,  assign,  transfer,  hold,  manage  or  invest  and  rein- 
vest the  same  until  my  youngest  child  arrives  at  twenty-one  years  of  age, 
and  to  distribute  the  income  or  principal  or  both  among  my  three  children, 
and  their  heirs,  at  such  times,  in  such  manner  and  in  such  shares,  equal 
or  unequal,  as  he  or  his  successor  in  his  sole  discretion  may  deem  proper 
and  just."  The  personal  property  consisted  only  of  household  furniture 
which  was  in  use  by  the  family  during  the  lifetime  of  testatrix,  and  con- 
tinued so  afterwaixis.  After  the  death  of  one  of  the  sons,  an  attaching 
creditor  of  the  husband  sought  to  sequester  the  husband^s  interest  in  the 
trust  estate.  At  this  time  the  youngest  child  was  about  fourteen  years  of 
age,  and  the  oldest  over  twenty-one.  Held,  (I)  that  the  household  furni- 
ture was  an  entirety  which  could  not  be  bix}ken  without  a  breach  of  trust, 
and  therefore,  the  attaching  creditor  of  the  husband  had  no  right  to  take 
any  pait  of  it ;  (2)  that  the  furniture  should  be  awarded  to  the  husband  in 
trust  for  the  purposes  of  the  will. 

Argued  Nov.  9,  1896.  Appeal,  No.  195,  Oct  T.,  1896,  by 
David  Gilmore,  from  decree  of  O.  C.  Allegheny  Co.,  April,  T., 
1896,  No.  1,  on  exceptions  to  account  of  executors.  Before 
Sterrett,  C.  J.,  Green,  Williams,  McCullom,  Mitchell, 
Dean  and  Fell,  J  J.    A  farmed. 

Exceptions  to  account  of  executors. 

Mrs.  Amanda  W.  Foster,  by  her  will  gave  to  her  husband, 
"  Dr.  W.  S.  Foster,  his  successors  and  assigns,  all  of  my  estate, 
real  and  personal,  ....  in  trust  as  follows :  With  full  power 
and  discretion  in  said  trustee  and  his  successors,  to  mortgage, 
lease,  sell,  convey,  assign,  transfer,  hold,  manage  or  invest  and 
reinvest  the  same  until  my  youngest  child  arrives  at  twenty-one 
years  of  age,  and  to  distribute  the  income  or  principal,  or  both, 
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among  my  three  children,  John  Watt  Foster,  Halsey  Wright 
Foeter  and  Bayard  Dasliiell  Foster  and  their  heirs,  at  such 
times,  in  such  manner,  and  in  such  shares,  equal  or  unequal,  as 
he  or  his  successor  in  his  sole  direction  may  deem  proper  and 
just." 

One  of  the  beneficiaries  having  died|  an  attaching  creditor  of 
Dr,  Foster  seeks  to  sequester  his  interest  in  the  trust  estate. 
The  youngest  child  is  about  fourteen  years  of  age,  and  the  old- 
est past  twenty-one. 

Hawkins,  P.  J.,  filed  the  following  opinion : 

While  it  may  be  conceded  that  the  death  of  one  of  the  in- 
tended beneficiaries  under  this  will  made  Dr.  Foster  a  party 
interested  in  the  trust  estate  as  next  of  kin,  his  interest  is  mani- 
festly not  such  as  can  be  made  presently  available  in  attach- 
ment by  his  creditors ;  for  it  cannot  be  taken  without  prejudice 
to  his  children's  rights :  Drake  on  Attachment,  245.  The  trust 
estate  is  of  such  a  character  as  to  be  incapable  of  present  divi- 
sion. It  consists  of  the  household  furniture  which  was  in  use 
during  Mrs.  Foster's  lifetime,  and  has  been  continued  since  in 
the  same  character.  While  there  was  no  formal  appointment 
by  the  donee,  there  was  its  equivalent  in  the  permissive  use 
which  the  tnistee  allowed  his  children.  Dr.  Foster  testified 
that  this  continued  use  was  in  accordance  with  testatrix's  wish. 
It  was  at  least  a  natural  use,  for  it  was  part  of  the  equipment, 
and  necessary  to  the  enjoyment  of  the  children's  home.  Its 
appointment  to  that  use  was  made  when  all  three  children  were 
living,  and  Dr.  Foster's  good  faith  could  not  have  been  ques- 
tioned. No  change  has  since  been  made,  and  Dr.  Foster  can 
receive  no  increased  benefit  so  long  as  this  continues.  The  fur- 
niture, as  a  whole,  is  not  less  necessary  to  the  surviving  children. 
Their  father  is  admittedly  insolvent ;  and  certainly  as  between 
him  and  them,  he  could  not  deprive  them  of  what  was  necessary 
to  their  home  comfort ;  for  they  were  made  the  primary  objects  of 
bounty  with  his  express  consent ;  and  what  he  could  not,  his 
creditors  ought  not  to  be  permitted  to  do.  The  household  fur- 
niture so  far  as  appears  is  an  entirety  which  cannot  be  broken 
without  a  breach  of  trust :  Slemmons'  Est.,  173  Pa.  156. 

It  has  been  seen  that  Dr.  Foster  has  taken  no  positive  action 
in  the  exercise  of  his  discretion  since  his  son's  death  with  respect 
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to  the  use  of  the  furniture.  The  apportionment  of  the  princi- 
pal will  not  become  imperative  until  the  majority  of  his  young- 
est son,  six  years  hence ;  and  as  it  has  not  been  made  to  appear 
that  there  is  any  contemplated  action  in  the  meantime  to  the 
prejudice  of  exceptant  there  is  no  present  occasion  for  interfer- 
ence by  this  court.  If  occasion  should  in  the  meantime  require, 
the  question  may  arise  whether  or  not  the  surviving  benefici- 
aries have  a  right,  assuming  that  Dr.  Foster  is  incompetent,  to 
the  appointment  of  a  trustee  competent  to  act  on  the  principle 
that  a  trust  shall  not  fail  for  want  of  a  trustee.  The  fact  that, 
in  the  event  of  Dr.  Foster's  death,  the  will  expressly  provides 
his  "  successor  in  the  line  of  the  trust  shall  have  all  of  the  power 
and  discretion  "  which  had  been  given  him,  necessarily  implied 
that  the  exercise  of  these  powers  was  intended  to  be  made  inci- 
dental to,  and  limited  only  by  the  duration  of  the  trust.  The 
trust  having  been  created  for  the  benefit  of  all  the  children, 
each  was  interested  in  its  continued  existence ;  and  it  is  not 
apparent  why  the  death  of  one  should  prejudice  the  otheis, 
especially  in  view  of  the  evident  purpose  to  prefer  them  to  Dr. 
Foster.  As  the  father  was,  in  contemplation  of  law,  primarily 
liable  for  the  training  and  maintenance  of  the  children,  the 
natural  presumption  is  that  the  discretion  given  was  subsidiaiy, 
and  intended  to  be  governed  by  the  need  of  each  of  them. 

DECREE. 

And,  now,  to  wit  June  15, 1896,  this  matter  came  on  for  hearing 
and  distribution,  at  this  term,  upon  exceptions  thereto,  and  tes- 
timony taken,  and  was  argued  by  counsel,  and  thereupon,  upon 
consideration  thereof,  it  is  ordered,  adjudged  and  decreed  that 
the  exceptions  be  dismissed  without  prejudice  to  raise  questions 
upon  the  termination  of  trust  created  by  will  of  decedent,  and 
that  the  fund  in  hands  of  accountant,  viz :  $1,024.02,  be  paid 
in  accordance  with  the  following  schedule  of  distribution,  unless 
an  appeal  be  taken  herefrom  within  twenty  days. 

Balance  as  per  account : 

Household  goods  valued  at  .        .        .        $1,000  00 

Cash 24  02 

•1,024  02 
Deduct  clerk's  costs 7  00 

Balance  for  distribution      .        •        •        •        $1,017  02 
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To  Dr.  S.  W.  Foster,  triifltee  in  trust  as  per  item  first  ol  will 
of  deceased,  said  balance,  viz : 

Household  goods $1,000  00 

Cash 17  02 

$1,017  02 
Bond  in  the  sum  of  $2,000  to  be  given  to  be  approved  by 
court 

Error  assigned  was  decree  of  the  court,  quoting  it. 

John  0,  Petty^  with  him  Kennedy  T.  Friend^  for  appellant. — 
The  will  of  Amanda  W.  Foster  does  not  create  a  spendthrift 
trust,— an  estate  the  cestui  que  ti-ust  cannot  part  with,  nor  cred- 
itors touch.  To  create  such  it  is  necessary  that  provisions 
against  alienation  and  liability  for  debt  should  be  expressed : 
Girard  L.  Ins.  etc.  Co.  v.  Chambers,  10  Wright,  492 ;  Keyser  v. 
Mitchell,  67  Pa.  473 ;  Hill  on  Trusts,  489. 

In  trusts  of  this  character,  the  cestui  que  trustent  take,  not 
from  the  donee  of  the  power,  but  from  the  donor,  and  have 
vested  interests,  and  if  the  power  of  distribution  be  not  exer- 
cised, and  until  its  exercise,  the  whole  class  of  objects  will  be 
entitled  to  the  property  in  equal  shares :  Hill  on  Trustees,  492; 
McKonkey's  App.,  13  Pa.  257 ;  Graeff  v.  .DeTurk,  44  Pa. 
527 ;  Casterton  v.  Sutherland,  9  Ves.  445 ;  Wills  v.  Cooper,  1 
Dutcher  (25  N.  J.  L.),  137 ;  Hill  on  Trustees,  252. 

Merger  may  have  a  partial  operation.  It  may  operate  upon 
an  undivided  portion  of  the  estate,  as  upon  one  third,  precisely 
as  in  case  of  holding  the  entire  interest  in  the  premises :  Pres- 
ton on  Merger,  88, 89 ;  4  Kent's  Com.,  100 ;  6  Greenleaf  s  Cruise, 
sec.  7.  If  the  law  of  merger  is  permitted  to  operate.  Dr.  Foster 
has  an  undivided  one  third  interest  in  Amanda  W.  Foster's 
estate,  discharged  of  the  trust,  which  his  creditors  may  attach : 
Drake  on  Attachments,  248. 

A  discretionary  power  cannot,  without  express  authority,  be 
delegated  to  a  stranger  by  assignment  inter  vivos :  Hill  on  Trus- 
tees, 489.  The  very  nature  of  a  trust  precludes  the  idea  that  Dr. 
Foster  can  exercise  discretion  for  himself :  Lewin  on  Trusts,  2 
Star,  14 ;  Bolles  v.  State  Trust  Co.,  27  N.  J.  Eq.  308 ;  Wills  v. 
Cooper,  1  Dutcher,  137 ;  Goodright  v.  Wells,  2  Doug.  771 ; 
Craig  V.  Hone,  2  Edw.  Chan.  554 ;  Washburn  on  Real  Est, 
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203 ;  Mason  y.  Mason,  2  Sand.  Chan.  432 ;  Mason  y.  Jones,  2 
Barb.  229 ;  James  y.  Morey,  2  Cow.  284 ;  Passingham  y.  Sher- 
bom,  9  Beavan,  424 ;  Roig  y.  Tim,  103  Pa.  115 ;  Sprague  y. 
MUey,  43  L.  T.  236. 

The  interest  or  proceeds  of  a  fund  in  the  hands  of  trustees 
to  be  paid  a  legatee  is*  liable  to  attachment,  except  in  cases  of 
spendthrift  trusts :  Park  y.  Matthews,  36  Pa.  28  ;  Girard  Life 
Ins.  Co.  y.  Chambers,  46  Pa.  485;  Keyser  y.  Mitchell,  67  Pa. 
473 ;  Neely  y.  Grantham,  58  Pa.  438 ;  Wills  y.  Cooper,  25 
N.  J.  L.  Rep.  137. 

Thomas  M,  Brown  and  A.  M.  Brown^  for  appellee,  were  not 
heard,  but  cited  in  their  printed  brief,  Drake  on  Attachment 
245;  Slemmons'  Est,  173  Pa.  156;  Vandenreer's  Est,  16 
W.  N.  C.  259;-  HiU  on  Trustees,  495 ;  Rankin's  Est,  35  Pitts. 
Leg.  Jour.  224 ;  Magee's  Est,  32  Pitts.  Leg.  Jour.  401. 

Per  Cubiam,  January  4, 1897  : 

There  is  no  error  in  this  record ;  nor  is  there  anything  in  the 
questions  inyolyed  that  requires  further  consideration  than  ap- 
pears to  haye  been  giyen  them  by  the  learned  president  of  the 
orphans'  court  On  his  opinion  the  decree  is  affirmed  and  ap- 
peal dismissed  ^t  appellant's  costs. 


179       ^^\     Margaret  Stringert,  Appellant,  v.  The  Township  of  Ross. 

212  50 

[Marked  to  be  reported.] 

Negligence — Evidenoe —  Township — Highway. 

Where  a  person  is  found  dead,  with  his  neck  broken,  on  a  township  road, 
and  there  is  nothing  to  show  how  the  accident  occurred,  or  that  the  death 
was  occasioned  by  the  negligence  of  the  township,  damages  cannot  be 
recovered  from  the  township. 

In  an  action  against  a  township  to  recover  damages  for  the  death  of 
plaintiffs  husband,  it  appeared  that  the  deceased  was  found  dead,  with  his 
neck  broken,  on  a  township  road  leading  to  a  city.  The  deceased,  who 
had  been  afflicted  with  asthma  and  heart  disease,  left  his  home  in  the  morn- 
ing in  a  one-horse  wagon  loaded  with  baskets  which  were  to  be  sold  in  the 
city.  When  found  in  the  afternoon  there  was  nothing  in  the  wagon  but 
two  sacks  and  two  kegs  of  beer.  The  seat  of  the  wagon  had  springs  under 
it,  and  was  raised  at>out  a  foot  above  the  wagon.    The  wagon  was  discor- 
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ered  in  the  road  with  the  hind  wheels  in  a  nit  about  twelve  or  fifteen 
inches  deep,  intended  to  convey  surface  water  from  one  side  of  the  road  to 
the  other.  The  evidence  tended  to  show  that  the  rut  had  been  worn  deep 
by  wagon  wheels.  The  horae  was  standing  still.  The  body  of  the  de- 
ceased was  lying  in  the  road  with  the  .head  toward  the  wheels,  and  feet 
towards  the  fence,  the  head  being  distant  about  eighteen  or  twenty  inches 
from  the  front  wheel.  The  n)ad  had  been  much  traveled,  and  no  acci- 
dent had  ever  before  occuiTed  at  this  point.  The  deceased's  body  was  dis- 
covered  about  four  o'cilock  in  the  aftenioon  of  a  dry  and  pleasant  day. 
Held,  that  a  compulsory  nonsuit  was  properly  entered. 

Argued  Nov.  10, 1896.  Appeal,  No.  50,  Oct.  Term,  1896, 
by  plaintifif,  from  order  of  C.  P.  No.  1,  Allegheny  County, 
June  Term,  1891,  No.  550,  entering  nonsuit.  Before  Ster- 
RETT,  C.  J.,  Greek,  Williams,  McCollxjm,  Mitchell,  Dean 
and  Fell,  JJ.  Affirmed.  Sterrbtt,  C.  J.,  McCollum  and 
Mitchell,  J  J,  dissent. 

Trespass  to  recover  damages  for  the  death  of  plaintiff's  hus- 
l)and.    Before  Collier,  J. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

The  court  entered  a  compulsory  nonsuit  which  it  refused  to 
take  off. 

Errw  assigned  was  in  not  taking  off  nonsuit. 

Jamen  Fitzsimmons^  for  appellant. — The  case  was  for  the  jury: 
Sutter  V.  Young  Twp.,  180  Pa.  72 ;  Lower  Macungie  Twp.  v, 
Merkhoffer,  71  i?a.  276 ;  Humphreys  v.  Armstrong  County,  56 
Pa.  204 ;  Dean  v.  New  Milford  Twp.,  5  W.  &  S.  545 ;  Plymouth 
Twp.  V.  Graver,  125  Pa.  24 ;  City  of  Altoona  v.  Lotz,  114  Pa. 
238 ;  Borough  of  Easton  v.  Neff,  102  Pa.  474;  Shaw  v.  Phila- 
delphia, 159  Pa.  487 ;  Chilton  v.  Carbondale,  160  Pa.  468 ;  Erie 
V.  Schwmgle,  22  Pa.  384. 

Oeo.  E,  Quaill^  for  appellee. — A  person  who  knows  a  defect 
in  a  highway  and  voluntarily  undertakes  to  test  it,  where  it  could 
be  avoided,  cannot  recover  against  the  municipal  authorities 
for  losses  incurred  through  such  defect :  Whai-ton  on  Negli- 
gence, sec.  440 ;  Forks  Township  v.  King,  84  Pa.  230 ;  Erie 
City  V-  Magill,  101  Pa.  616 ;  Pitts.  S.  R.  R.  Co.  v.  Taylor,  104 
Pa.  306 ;  Fleming  v.  City  of  Lock  Haven,  15  W.  N.  C.  216 ; 
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Crescent  Township  v.  Anderson,  114  Pa.  643 ;  Barnes  v.  Sow- 
den,  119  Pa.  53;  Robb  v.  Connellsville,  137  Pa.  42;  Hill  v. 
Tionesta  Township,  146  Pa.  11 ;  Burns  v.  City  of  Bradford,  27 
W.  N.  C.  201 ;  Lynch  v.  City  of  Erie,  151  Pa.  380;  Haven  v. 
Bridge  Co.,  151  Pa.  620 ;  Harris  v.  Commercial  Ice  Co.,  153  Pa. 
278;  Winner  v.  Oakland  Township,  158  Pa.  405. 

Opinion  by  Mr.  Justice  Green,  January  4, 1897 : 
In  the  afternoon  of  November  8,  1890,  the  dead  body  of  the 
plaintiff's  husband  was  found  lying  in  one  of  the  public  roads 
of  the  defendant  township,  leading  to  the  city  of  Allegheny. 
The  body  was  discovered  at  about  4  o'clock  p.m.  The  day  was 
dry  and  pleasant.  The  deceased  was  riding  in  a  one-horse 
wagon,  which  had  been  loaded  with  willow  baskets  when  lie 
left  home  in  the  morning,  and  which  were  intended  to  be,  and 
no  doubt  were,  disposed  of  in  the  city.  When  found  in  the 
afternoon  there  was  nothing  in  the  wagon  but  two  sacks  of  feed 
and  two  kegs  of  beer.  Upon  examination  of  the  dead  body  it 
was  discovered  that  the  neck  was  broken  at  a  point  which  prob- 
ably caused  instant  death,  according  to  the  testimony  of  the 
attending  physician.  No  person  saw  the  accident,  and  no  wit- 
ness was  examined  who  gave  any  testimony  whatever  as  to  the 
facts  of  the  occurrence.  This  action  was  brought  by  the  widow 
to  recover  damages  from  the  township  for  the  loss  of  her  hus- 
band. At  the  trial,  upon  the  completion  of  the  plaintiff's  testi- 
mony, the  court  granted  a  compulsory  nonsuit,  upon  the  ground 
that  there  was  not  sufficient  evidence  to  hold  the  township  lia- 
ble.   The  propriety  of  this  action  is  before  us  on  appeal. 

Of  course  it  was  necessary  for  the  plaintiff,  in  order  to  e8tal>- 
lish  a  cause  of  action,  to  show  not  only  the  death  of  her  hus- 
band, but  also  that  his  death  was  occasioned  by  the  negligence 
of  the  defendant :  93  Pa.  449 ;  97  Pa.  70 ;  102  Pa.  474.  As 
there  was  no  testimony  to  the  facts  which  resulted  in  his  deatli, 
there  is  a  serious  practical  difficulty  in  the  way  of  the  plaintiff 
in  establishing  her  cause  of  action.  There  was  evidence  given 
as  to  the  condition  of  the  road  at  the  place  of  the  accident,  and 
it  was  of  such  a  character  that  a  jury  might  be  justified  in  find- 
ing that  it  was  in  a  condition  of  bad  repair,  which  was  due  to 
the  negligence  of  the  defendant.  But  in  order  to  recover  it 
must  be  further  shown  that  the  negligence  of  the  defendant  in 
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this  regard  was  the  producing  cause  of  the  death.  If,  taking 
all  the  facts  together,  a  justifiable  inference  could  be  drawn 
that  the  negligent  condition  of  the  road  was  the  cause  of  the 
death,  there  was  enough  to  cany  the  case  to  the  jury.  But  the 
difficulty  in  the  case  is  that  the  plaintiffs  contention  in  this 
regard  requires  a  succession  of  inferences  without  any  actual 
testimony  to  support  them.  The  best  that  can  be  said  in  sup- 
port of  the  plaintiffs  theory  is  that  the  deceased  may  have  been 
traveling  at  a  good  rate  of  speed,  that  the  wagon  was  driven 
with  some  rapidity  into  the  hole  or  ruts  which  were  proved  to 
be  there,  that  it  might  have  been  so  much  jolted  by  the  sudden 
fall  of  the  wheels  into  the  hole  or  ruts  that  the  body  of  the  de- 
ceased may  have  been  forcibly  thrown  from  the  wagon,  and  that 
the  body  may  have  so  fallen  as  that  the  head  was  foremost,  and 
received  the  shock  of  the  blow,  and  that  in  fact  the  head  did 
strike  some  hard  substance,  as  the  wheel  or  the  hub,  or  the 
ground,  with  such  force  as  to  cause  the  dislocation  of  the  neck. 
Now  if  all  these  things  had  been  proved  by  testimony  there 
would  have  been  sufficient  evidence  to  carry  the  case  to  the 
jury,  because  a  verdict  could  then  be  founded  upon  proof,  and 
not  upon  mere  inference.  But  there  was  no  testimony  upon 
any  of  these  subjects,  and  the  question  then  arises,  whetiier  the 
inference  that  the  death  was  caused  by  the  negligence  of  the 
defendant  is  the  only  inference  that  can  be  drawn  from  the 
facts  that  are  in  evidence.  If  it  is  not,  and  other  inferences 
may  be  drawn  from  the  same  facts,  then  there  is  nothing  for 
the  jury  but  mere  guesses  or  conjectures,  and  upon  these  no 
verdict  can  be  founded. 

Evidence  was  given  which  tended  to  show  that  at  the  place 
of  the  accident  there  was  a  depression  in  the  surface  of  the  road, 
evidentiy  intended  to  cany  surface  water  from  one  side  of  the 
road  to  the  other.  This  space  was  about  four  feet  wide  and 
seven  feet  long.  It  was  depressed  about  fifteen  inches  below 
the  surface  of  the  road.  There  was  some  confusion  in  the  tes- 
timony as  to  there  being  any  ruts.  Some  of  the  witnesses  called 
the  space  above  referred  to  a  rut,  but  another  said  there  were 
two  ruts  running  lengthwise  in  the  road,  and  parallel  with  its 
direction,  and  across  the  water  table,  and  there  was  some  evi- 
dence that  these  ruts  were  about  fifteen  inches  in  depth. 
Dr.  Linley,  one  of  the  witnesses,  said  nothing  about  any  water 
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table  or  depressed  surface  of  the  road,  but  described  only  two 
longitudinal  ruts,  one  on  each  side  of  the  road,  about  twelve  or 
fifteen  inches  in  depth,  and  said  the  ground  between  them  was 
solid.  He  traveled  the  road  a  great  deal,  by  day  and  night,  and 
said :  "  Q.  And  how  did  you  go  when  you  were  going  along 
there  ?  A.  I  sometimes  slipped  into  the  rut,  and  at  other  times 
I  would  drive  to  the  south  side  in  the  mud.  Q.  And  by  going 
to  the  south  side  you  avoided  the  rut?    A.  Yes,  sir." 

Jacob  Pool,  one  of  the  two  persons  who  first  discovered  the 
body  says  nothing  of  any  parallel  ruts,  but  speaks  only  of  the 
water  table  or  depressed  portion  of  the  road,  and  says :  "  It 
extended  very  near  clear  across  the  road.  It  was  easy  seven 
feet  wide  and  about  four  feet  long.  That  is  you  know  four 
feet  the  way  the  road  was  running,  and  across  the  road,  seven 
feet.  .  .  .  The  hind  wheels  of  this  wagon  were  in  that  hole." 
On  cross-examination,  speaking  of  this  same  hole,  he  was  led  by 
the  questions  put  to  him  to  call  it  a  rut.  Thus  "  Q.  The  front 
wheels  had  got  up  out  of  the  rut?  A.  Yes,  sir.  Q.  And  the 
hind  wheels  were  still  down  in  the  rut?  A.  Yes,  sir.  Q.  Did 
this  rut  extend  all  the  way  across  the  road  ?  A.  Very  near, 
Q.  What  was  it  that  caused  this  rut?  A.  The  travel  of  the 
wagons  running  down  into  the  rut  wore  a  hole  there.  .  .  . 
Q.  How  could  you  avoid  this  rut  on  the  road  at  that  place  ? 
A.  You  couldn't  avoid  it  at  all ;  you  had  to  go  through  it ;  you 
had  to  go  through  one  part  of  it  anyhow." 

John  Smith,  the  other  of  the  two  persons  who  were  together 
when  the  body  was  found,  describes  the  "hole,"  as  he  calls  it, 
just  about  as  Pool  did.  He  also  spoke  of  it  as  a  rut  in  answer- 
ing questions  on  cross-examination,  but  he  described  a  hole. 
He  was  asked,  "  Q.  Then  this  rut  as  I  understand  it  began  on 
the  upper  side  of  the  road,  on  the  right  hand  side  as  you  were 
going  out,  and  extended  over  about  seven  feet  ?  A.  Yes,  sir. 
.  .  .  .  Q.  And  what  was  it  that  caused  this  hole  in  the  road? 
A.  I  guess  it  was  just  a  little  rut  happened  there  and  the  wheels 
kept  working  down.  Q.  It  was  originally  a  soft  place  and  the 
wheels  kept  gradually  working  it  down?  A.  A  little  soft  I 
guess.  Q.  The  rut  or  hole  you  say  was  dry  at  this  time? 
A.  Yes,  sir  ....  Q.  The  front  wheels  were  clear  up  out? 
A.  Yes,  sir.  And  the  hind  wheels  were  down  in  the  rut  when 
you  saw  it?    A.  Yes,  sir."    Andrew  Smith  spoke  of  it  as  a  hole 
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and  a  rut  indiscriminately,  but  evidently  meant  a  hole.  Peter 
Snyder,  described  it  as  a  hole,  saying,  "  it  was  kind  of  on  a 
slope  across  the  road,"  and,  ^^  it  was  not  quite  square  across  the 
road.  The  upper  wheel  would  pull  out  of  the  wash  just  about 
the  time  the  lower  one  would  go  in.  Q.  You  have  crossed  it  as 
you  say?  A.  Yes,  sir,  I  crossed  it  about  twice  a  week  always, 
sometimes  three  or  four  times,  but  twice  a  week  always,  when 
I  done  the  marketing.  Q.  Was  there  anything  there  to  prevent 
you  from  crossing;  that  is  to  deter  you  from  crossing, — the 
appearance  of  it?  A.  No,  sir ;  I  always  got  over  it  pretty  good 
....  there  was  a  little  offset,  there  was  a  kind  of  water  table 
along  there,  you  would  have  to  drive  into  the  water  table,  and 
there  was  a  little  bank  I  suppose  that  high  (indicating),  that  is 
where  the  fence  stood  on,  you  would  have  to  drive  against  that 
bank.  Q.  Then  that  bank  would  be  about  fifteen  or  eighteen 
inches?  A.  No,  sir,  it  was  not  over  ten  inches."  Archibald 
Downey  described  it  as  a  hole  that  reached  nearly  across  the 
road  and  about  fifteen  inches  below  the  surface  of  the  road. 
Chris.  Rody  described  it  in  the  same  way,  and  all  the  witnesses 
said  it  was  a  much  traveled  road,  that  the  hole  was  gradually 
worn  down  by  the  wagons,  that  the  road  was  almost  level  for  a 
considerable  distance  on  both  sides  of  it,  that  it  was  easily  seen 
at  a  considerable  distance  before  reaching  it.  All  the  witnesses 
who  spoke  as  to  the  position  of  the  wagon  and  horse  said  the 
horse  was  standing  still,  and  was  attached  to  the  wagon,  and 
that  the  front  wheels  of  the  wagon  were  up  out  of  the  hole,  and 
the  hind  wheels  were  in  it,  when  the  dead  body  was  found. 
The  body  was  lying  in  the  road  with  the  head  towards  the 
wheels  and  feet  towards  the  fence,  the  head  being  distant  about 
eighteen  or  twenty  inches  from  the  front  wheel.  One  witness 
said  the  brake  was  on.  Pool  said,  ^^  The  road  was  not  to  say 
muddy,  and  it  was  not  dry  on  each  side  of  the  hole  ;  the  hole 
was  a  little  bit  sloppy;  there  was  no  water  in  it;  it  was  kind  of 
soft  mud."  All  of  these  conditions  are  not  at  all  unusual  on 
country  roads,  and  accidents  resulting  from  such  a  situation  are 
of  extremely  rare  occurrence.  One  witness.  Pool,  was  asked, 
"  Q.  Did  you  notice  the  sides  of  the  hole,  whether  there  was 
any  indication  of  the  wagon  having  been  moved  back  and  for- 
wards? A.  Well,  yes.  You  couldn't  tell  on  the  hind  wheels, 
you  could  on  the  front  wheels  though,  where  the  horse  was  try* 
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ing  to  pull  out,  and  he  would  get  out  maybe  a  little  piece  and 
then  drop  back  in  again.    He  couldn't  make  it." 

How  was  the  death  of  the  plaintifiTs  husband  caused  ?  No- 
body knows.  In  order  to  impose  liability  on  the  township  it 
must  be  established  by  affirmative  testimony  that  the  condition 
of  the  road  caused  his  death.  If  such  an  inference  only  could 
be  drawn  from  the  facts  in  evidence,  the  jury  might  be  author- 
ized to  infer  and  find  that  such  was  the  fact.  But  to  justify 
such  a  conclusion  it  must  be  inferred  that  the  wagon  was  jolted 
with  sufficient  violence  to  throw  the  deceased  out  of  the  wagon. 
But  no  fact  is  shown  sufficient  to  authorize  such  an  inference. 
It  would  be  necessary  that  it  should  be  shown  that  he  was 
traveling  at  such  a  speed  as  might  produce  such  a  jolt.  There 
is  no  such  proof  however,  and  there  is  no  alternative  but  infer- 
ence without  proof.  Considered  in  that  light  it  must  be  ob- 
served that  no  reasonably  prudent  person  would  diive  his  wagon 
into  such  a  hole  or  depression  at  any  rate  of  speed  greater  than 
a  walk.  If  he  did  he  would  thereby  contribute  to  the  produc- 
tion of  a  serious  jolt,  and  hence  be  at  fault  himself,  and  this  is 
not  to  be  presumed.  The  inference  therefore  is,  in  the  absence 
of  evidence  to  the  contrary,  that  the  deceased  drove  into  the 
hole  on  a  walk,  and  if  he  did  this,  there  could  not  be  a  jolt  of 
any  force.  It  is  difficult  to  understand  how  the  theory  of  a 
forcible  jolt  can  be  reconciled  with  the  inference  that  the  de- 
ceased performed  his  legal  duty.  And  this  difficulty  is  vastly 
increased  by  the  positive  testimony  of  all  the  witnesses,  that 
there  was  constantly  a  very  great  amount  of  travel  over  this 
road  and  through  this  hole  or  depression.  Dr.  Linley  traveled 
it  constantly  by  day  and  by  night,  and  never  had  any  difficulty 
at  the  hole.  Several  of  the  other  witnesses  traveled  through  it 
every  week,  and  never  met  with  any  accident.  Weighing  the 
question  then  by  the  affirmative  testimony  upon  this  particular 
subject  it  must  be  conceded  that  the  enormous  preponderance 
of  evidence,  indeed  the  whole  of  it,  is  that  the  ordinary  travel 
over  this  part  of  the  road  could  be,  and  was,  conducted  in  per- 
fect safety.  There  is  nothing,  therefore,  to  be  established  by 
mere  inference  to  the  effect  that  a  severe  jolt  caused  the  de- 
ceased to  fall  from  the  wagon.  This  however  is  only  one  branch 
of  the  subject.  John  Stringert,  son  of  the  plaintiff  and  her 
husband,  testified  that  his  father  had  been  afflicted  with  asthna 
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and  heart  trouble.  He  was  asked,  ^Q.  Wasn't  he  (the  de- 
ceased) troubled  with  asthma?  A.  Yes,  sir.  Q.  Didn't  he 
have  some  heart  trouble  also  ?  A.  Well  he  was  troubled  with 
heart  trouble,  but  we  hadn't  noticed  any  on  him  I  guess  for  ten 
years.  Q.  How  old  was  he  at  the  time  he  was  kiUed  ?  A.  Sixty- 
eight  as  far  as  I  know."  It  is  well  known  that  sudden  deaths 
from  heart  failure  ih  cases  where  it  was  least  expected  are  con- 
stantly occurring,  and  reports  of  them  can  be  seen  almost  any 
day  in  the  newspapers.  Of  late  years  they  appear  to  be  more 
numerous  than  formerly.  In  this  case  the  presence  of  the 
disease  was  known,  though  recent  indications  were  not  observed. 
Now  the  question  is,  what  produced  the  fall  of  the  deceased? 
The  best  that  can  be  said  in  favor  of  the  plaintiflf's  recovery  is 
that  it  may  be  inferred  that  the  fall  was  produced  by  a  severe 
jolt  in  going  through  the  hole  in  the  road.  But  it  might  also 
have  been  caused  by  a  sudden  attack  of  heart  disease.  It  might 
also  have  been  caused  by  the  deceased  falling  into  a  doze  and 
losing  his  balance,  or  from  a  sudden  attack  of  apoplexy,  or  by  his 
having  taken  too  much  stimulating  refi'eshment.  Or  he  might 
have  fallen  in  an  attempt  to  leave  the  wagon  in  order  to  relieve 
the  horse  of  his  weight  in  tiying  to  pull  the  wagon  out  of  the 
hole,  as  was  testified  to  by  the  witness  Pool.  The  witness 
Smith  said  the  wagon  had  a  seat  with  two  springs  under  it, 
and  it  was  raised  about  a  foot  above  the  wagon.  From  such  a 
position  any  of  the  causes  named  might  easily  have  produced  a 
fall.  All  the  possible  causes  suggested  were  quite  as  probable 
as  the  theory  of  a  jolt,  and  it  therefore  follows  that  something 
more  than  mere  inference  must  be  found  to  support  the  plaintiffs 
claim.  There  must  be  some  kind  of  definite  facts  proved  by 
testimony,  in  order  to  justify  the  finding  of  a  jury  that  the  fall 
was  produced  by  a  jolt  resulting  from  the  condition  of  the  road. 
In  the  case  of  Huey  v.  Gahlenbeck,  121  Pa.  238,  we  held  that 
one  who  is  injured  when  lawfully  upon  the  premises  of  another, 
but  does  not  show  either  the  direct  cause  of  the  injury  or  that 
it  occurred  through  the  negligence  of  the  defendant,  is  not 
entitled  to  recover  damages  for  the  injury.  In  this  case  the 
plaintiff  was  lawfully  in  the  warehouse  of  the  defendant,  and 
was  standing  near  the  well  of  an  elevator.  He  testified  that 
while  he  was  standing  there  something  came  down  and  struck 
him  causing  him  to  fall  down  the  elevator  shaft  and  be  injured. 
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He  could  not  tell  what  it  was  that  struck  him  and  nothing  was 
found  on  the  premises  displaced  or  out  of  position.  Paxson,  J., 
delivering  the  opinion  said,  "  But  the  plaintiff  alleges,  and  so 
testified  upon  the  trial  below,  that  he  was  injured  by  something 
falling  upon  him.  He  said  *  I  saw  tlie  elevator  when  I  went 
into  the  back  part  of  the  place,  and  when  I  got  near  to  the  ele- 
vator something  came  down  and  struck  me  and  scraped  my 
face,  and  I  fell  down  upon  my  back.'  The  witness  was  not  able 
to  say  what  it  was  that  struck  him ;  he  did  not  see  anything 
nor  did  any  other  witness  notice  an  article  of  any  kind  in  the 
building  out  of  place.  There  was  no  evidence  that  the  boxes 
and  parcels,  with  which  the  place  was  filled,  had  not  been  piled 
up  with  proper  care,  or  that  any  of  them  had  fallen  down.  .  .  . 
The  mere  fact  that  something  fell  on  the  plaintiff's  head,  with- 
out more,  is  not  evidence  of  negligence  on  the  part  of  the  de- 
fendant. He  cannot  be  convicted  of  negligence  and  compeDed 
to  pay  a  large  sum  of  money  without  proof."  That  case  goes 
farther  than  is  necessary  in  this.  The  plaintiff  was  struck  by 
something  according  to  his  own  testimony,  and  in  consequence 
of  the  striking  he  fell  into  the  elevator  shaft.  But  because  he 
could  not  tell  what  it  was  that  struck  him,  and  nothing  was 
found  displaced,  we  held  he  could  not  recover,  because  there 
was  not  sufficient  testimony  to  convict  the  defendant  of  negli- 
gence which  produced  the  injury.  Just  so  here,  but  in  a  greater 
degree.  The  plaintiff's  husband  was  killed  by  a  fall  from  a 
wagon,  but  there  was  no  proof  as  to  what  produced  the  fall. 
The  conjecture  of  a  cause  is  not  sufficient,  especially  when  other 
causes  for  which  tlie  defendant  would  not  be  responsible  might 
just  as  well  liave  produced  the  fall. 
Judgment  affirmed. 
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Evidence— Proof  of  execution  papers— Burden  of  proof 

In  all  actions  and  proceedings  where  the  plaintiff  claims  to  recover  upon 

paper  writings,  it  is  his  duty  to  prove  them  against  all  attacks,  and  that 

duty  remains  throughout. 

Evidence— Mortgage— Paymeni^Exe4Mtion  of  papers— Burden  of  proof 

In  an  action  of  ejectment  both  parties  claimed  title  under  sheriff ^s  deeds. 
Defendant  claimed  title  under  a  sheriflTs  sale  upon  proceedings  to  foi'eclose 
a  mortgage,  which  was  prior  in  date  to  the  judgment  upon  the  proceed- 
ings under  which  the  plaintiff  claimed.  The  plaintiff  alleged  that  the 
mortgage  had  been  paid  in  full  before  the  sheriffs  sale  in  foreclosure 
proceedings,  and  that  the  sale  passed  no  title  to  defendant's  predecessor 
in  title,  and,  therefore,  none  to  the  defendant  who  was  an  innocent  pur- 
chaser. The  plaintiff  introduced  receipts  in  evidence  which  he  claimed 
I  were  i*eceipts  for  payments  on  account  of  the  mortgage  debt.  On  their 
face  these  papers  did  not  purport  to  be  payments  on  account  of  this  iden- 
tical moitgage,  and  they  were  less  in  amount  than  the  amount  of  the  moit- 
gage.  The  defendant  introduced  evidence  tending  to  show  that  the  signa- 
tures were  forgeries.  The  volume  and  weight  of  the  testimony  were  with 
the  defendant.  Held,  (1)  that  it  was  error  to  charge  the  jury  that  a  pre- 
sumption of  innocence  arose  in  favor  of  the  papera,  and  that  thereby  the 
burden  of  proof  was  shifted  from  the  plaintiff  who  asserted  the  papers  to 
the  defendant  who  responded  to  them,  and  denied  them ;  (2)  that  the  bur- 
den of  proof  rested  upon  the  plaintiff  from  the  beginning  to  the  end  of 
the  case ;  (3)  that  a  judgment  on  a  verdict  for  the  plaintiff  should  be  re- 
Tersed. 

Fraeiice,  C.  P.— Charge  of  the  court — Confusing  instructions. 

A  charge  is  confusing  and  misleading  where  the  judge  says  at  one  time 
that  he  thinks  he  ought  not  to  put  the  burden  of  proof  upon  either  party, 
but  subsequently  expressly  puts  it  on  the  defendant ;  and  such  charge  is 
cause  for  reversal. 

Evidence — Competency  of  witness — Ejectment. 

In  an  action  of  ejectment  where  the  predecessor  in  title  of  one  party  is 
dead,  the  predecessor  of  the  other  party  is  a  competent  witness,  and  this 
is  especially  the  case  where  the  testimony  of  the  deceased  predecessor, 
taken  at  a  foimer  trial,  has  been  given  in  evidence. 

Argued  Nov.  10, 1886.  Appeal,  No.  8,  Oct  T.,  1896,  by 
defendant,  from  judgment  of  C.  P.  No.  1,  Allegheny  Oo., 
March  T.,  1894,  No.  674,  on  verdict  for  plaintiff.  Before  Stbr- 
BBTT,  C.  J.,  Greek,  Williams,  MoCollum,  Mitchell,  Dean 
and  Fell,  JJ.    Reversed. 
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Ejectment  for  a  tract  of  land  in  Pointview  borough.  Before 
Slaqle,  J. 

The  facts  appear  by  the  opinion  of  the  Supreme  Couit. 

At  the  trial  William  Shrader  was  called  as  a  witness  for 
plaintiff  and  examined  as  follows : 

"  Q.  Are  you  the  same  William  Shrader  who  purchased  the 
land  in  dispute  in  this  case  at  sheriff's  sale  in  1884,  as  the  prop- 
erty of  Frederick  Rhodes  ?  A.  Yes,  sir.  Q.  Were  you  present 
at  the  other  ejectment  for  this  land,  between  John  Shrader  and 
Benjamin  Coursin  ?    A.  Yes,  sir." 

Defendant  thereupon  objected  as  follows : 

The  testimony  of  this  witness  is  objected  to  as  being  incompe- 
tent, for  the  reason  that  his  answers  disclose  that  he  is  the  source 
of  title  adverse  to  the  title  of  the  defendant,  and  the  plaintiff 
has  proved  that  Benjamin  Coursin,  the  source  of  the  defendant's 
title,  is  dead.  Therefoi-e,  the  witness  is  interested  in  the  matter 
in  controversy  as  between  his  title  and  Benjamin  Coursin 's  title, ' 
which  controversy  is  the  issue  in  this  case,  and  Benjamin  Cour- 
sin being  dead,  this  witness  cannot  testify.  And  further, 
because  the  witness,  at  No.  477,  June  term,  1887,  being  the  scire 
facias  upon  Benjamin  Coursin's  mortgage,  through  which  the 
defendant  claims  title,  asked  leave  of  court  to  be  made  a  party 
defendant  in  that  action,  and  thereupon  moved  to  open  and 
strike  from  the  record  the  judgment  which  Coursin  had  pro- 
cured upon  his  mortgage  against  Frederick  Rhodes,  and  being 
a  party  to  that  action  or  controversy  opposed  to  Benjamin  Cour- 
sin, and  being  a  party  interested,  his  testimony  is  incompetent 

By  the  Court:  The  objection  is  overruled  and  bill  sealed  for 
defendant.  [2] 

The  witness  testified  as  to  the  genuineness  of  the  signature  of 
Benjamin  Coursin  to  the  receipts  in  evidence,  as  stated  in  the 
opinion  of  the  Supreme  Court. 

Verdict  and  judgment  for  plaintiff.     Defendant  appealed. 

Urrors  assigned  were  (1)  ruling  of  evidence,  quoting  the  bill 
of  exception ;  (2)  portion  of  charge  quoted  in  the  opinion  of  the 
Supreme  Court. 

John  S.  Ferguson  and  Willis  F.  McCook^  with  them  John  S, 
Robb^  for  appellant. — It  is  incumbent  on  a  grantee  to  show  that 
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an  alteration,  beneficial  to  him,  in  a  deed,  was  properly  made. 
The  law  does  not  presume  that  an  interlineation  in  a  deed  is  a 
forgery,  or  made  after  execution ;  it  is  a  question  of  fact  for  the 
jury,  upon  proof  adduced  by  him  who  offers  the  deed :  Robin- 
son V.  Myers,  67  Pa.  9 ;  Jordan  v.  Stewart,  23  Pa.  244. 

The  titles  opposed  to  each  other  were  the  titles  of  William 
Shrader,  the  witness,  on  the  one  hand,  and  of  Benjamin  Coursin, 
the  decedent,  upon  the  other.  The  defense,  upon  the  first  trial, 
was  made  by  John  Shrader,  William  Shrader's  tenant,  upon  Wil- 
liam Shrader's  title,  and  he  contended  that  that  title  was  good 
against  the  Coursin  title,  because  the  Rhodes'  mortgage  had  been 
paid.  Therefore,  William  Shrader,  was  an  actual  party  in  the  con- 
troversy opposed  to  Benjamin  Coursin,  and  in  this  case  he  is  of- 
fered as  a  witness  to  sustain  his  own  title,  and  to  prove  acts  at 
that  trial  between  himself  and  Benjamin  Coursin  and  statements 
made  by  Benjamin  Coursin,  at  that  trial,  in  his  presence. 

S.  R.  Hu88^  with  him  J,  M,  Oarruon^  for  appellee. — The 
receipts  being  in  the  first  instance  properly  admitted  in  evidence, 
they  were  presumed  to  be  genuine,  and  the  burden  of  showing 
they  were  forgeries  rested  with  the  defendant.  The  cases  cited 
by  defendant's  counsel,  Jordan  v.  Steward,  23  Pa.  244,  and 
Robinson  v.  Myers,  67  Pa.  9,  apply  only  to  such  instruments  of 
writing  offered  in  evidence  as  have  interlineations  or  erasures 
apparent  on  their  face,  so  as  to  raise  the  question  as  to  whether 
such  interlineations  or  erasures  were  made  before  signing. 

Not  being  a  party  to  the  suit,  nor  in  any  way  interested  in  its 
event  Shrader  would  have  been  competent  to  testify  as  a  wit- 
ness in  the  case  before  the  act  of  1887,  because  he  was  not  a 
surviving  party  to  the  thing  or  conti-act.  But  the  act  of  1887 
was  an  enlarging  act,  and  rendered  surviving  parties  to  the  thing 
or  contract  in  action  fully  competent  to  testify,  except  whei-e 
they  have  an  interest  adverse  to  the  right  of  the  deceased  party : 
Dickson  v.  McGraw  Bros.,  151  Pa.  98 ;  Gerz  v.  Weber,  151  Pa. 
396 ;  Tarr  v.  Robinson,  158  Pa.  60 ;  Graff  v.  Callahan,  168  Pa. 
380  :  Wolf  V.  Wolf,  158  Pa.  621 ;  Brose's  Estate,  156  Pa.  619 ; 
Smith  V.  Hay,  162  Pa.  377 ;  Carpenter  v.  U.  S.  Life  Ins.  Co., 
161  Pa.  9  ;  Kuhn's  Estate,  163  Pa.  438  ;  Irwin  v.  Nolde,  164 
Pa.  205 ;  Smith  v.  Rishel,  Admr.,  164  Pa.  184 ;  Kyte  v.  ForMi, 
167  Pa.  262;  Royer  v.  Ephrata  Boro.,  171  Pa.  429. 
Vol.  clxxix— 40 
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Opinion  by  Me.  Justice  Gbeen,  January  4, 1897 : 
The  title  of  the  defendant,  being  acquired  under  a  sherifiTs 
sale  upon  proceedings  on  a  mortgage  which  was  prior  in  time 
to  the  judgment,  upon  the  proceedings  under  which  the  plain- 
tiff's claim  of  title  was  founded,  was  the  superior  title.  Before 
the  plaintiff  could  recover  he  was  obliged  to  establish  a  title, 
the  practical  effect  of  which  was  to  invalidate  the  title  of  the 
defendant,  acquired  under  the  mortgage.  In  the  scire  facias 
on  the  mortgage,  judgment  was  recovered  on  May  5,  1887,  for 
$4,262.22,  and  the  sale  under  that  judgment  was  the  source  of 
the  defendant's  title.  The  only  reply  made  to  this  title  was 
that  the  mortgage  under  which  the  sale  took  place  was  paid  off 
in  full  before  the  sale  and,  therefore,  the  sale  passed  no  title  to 
the  defendant's  predecessor  in  the  title.  As  this  defense  in- 
volved not  only  the  validity  of  the  mortgage,  but  also  of  the 
judgment  obtained  in  an  adversary  proceeding  on  the  mortgage, 
the  task  of  the  plaintiff  was  a  very  serious  one,  especially  as 
the  defendant  claimed  title  under  judicial  proceedings  which 
were  perfectly  regular  on  their  face,  and  the  defendant  was  an 
innocent  purchaser.  No  less  than  three  solemn  records  were 
involved,  besides  the  good  faith  of  the  parties.  First  the  mort- 
gage, then  the  judgment,  and  third  the  sheriff's  deed  were  all 
involved,  and  unless  the  plaintiff  could  defeat  them  all  he  had 
no  valid  claim  of  title  against  the  defendant.  It  cannot  be 
doubted  that  the  whole  burden  of  defeating  such  a  title  rested 
upon  the  plaintiff.  He  undertook  to  discharge  it.  The  mort- 
gage was  dated  May  18,  1872,  and  was  made  by  Frederick 
Rhodes,  the  then  owner,  to  Benjamin  Coursin,  guardian  of 
the  children  of  David  H.  Rhodes.  The  writ  of  scire  facias  was 
issued  on  this  mortgage  to  June  term,  1887,  and  judgment  for 
$4,622.22  was  obtained  on  May  5,  1887.  The  property  was 
sold  to  Benjamin  Coursin,  and  a  sheriff's  deed  to  him  was 
delivered  on  July  2,  1887.  In  the  meantime  the  title  of  the 
mortgagor,  Frederick  Rhodes,  had  been  sold  by  the  sheriff  under 
an  execution  issued  upon  a  judgment  obtained  at  April  term. 
1883,  and  on  January  19, 1884,  a  sheriff's  deed  was  delivered 
to  William  Shrader.  As  this  judgment  was  long  subsequent 
to  the  mortgage,  the  sale  did  not  discharge  the  lien  of  the  mort- 
gage, and  the  purchaser  held  title  subject  to  that  lien. 
In  1888,  the  land  being  in  the  possession  of  John  Shrader, 
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the  present  plaintiff,  under  a  demise  from  his  father,  William 
Shrader,  who  had  purchased  it  at  the  sale  under  the  judgment, 
Benjamin  Coursin,  the  purchaser  at  the  sale  under  the  mort- 
gage, brought  an  ejectment  against  him  to  recover  possession  of 
the  land.  On  the  trial  of  that  action  John  Shrader  made 
defense  that  the  mortgage  had  been  paid  to  Coursin,  the  plain- 
tiff, but  the  verdict  and  judgment  were  in  favor  of  Coursin. 
On  appeal  to  this  court  the  judgment  was  affirmed  on  the  gfround 
that  the  court  below  had  left  the  question  of  payment  fairly  to 
the  jury,  who  found  by  their  verdict  that  the  mortgage  had  not 
been  paid.  In  these  circumstances  the  defendant  in  that  case 
brought  the  present,  second  ejectment,  for  the  same  land,  and  set 
up  the  same  matter  that  was  in  controversy  on  the  former  case, 
to  wit,  that  the  mortgage  had  been  paid  off  before  the  judgment 
on  the  sci.  fa.  had  been  obtained.  As  the  maintenance  of  this 
claim  was  essential  to  the  plaintiff's  right  of  recovery  the  bur- 
den of  proving  it  rested  upon  the  plaintiff  from  the  beginning 
to  the  end  of  the  case.  He  undertook  to  prove  the  payment, 
not  by  proving  the  fact  of  payment  directly,  but  by  giving  in 
evidence  certain  receipts  which  might  or  might  not  show  pay- 
ment of  the  mortgage,  according  to  the  force  and  effect  of  other 
facts  in  evidence.  Among  other  things  the  defendant  alleged, 
and  gave  evidence  to  prove,  that  the  receipts,  given  in  evidence 
by  the  plaintiff,  were  not  genuine.  Expert  testimony  was  taken 
on  both  sides  of  this  question,  and  other  facts  were  given  in 
evidence  as  bearing  upon  the  question.  The  learned  court 
below,  upon  the  question  of  the  signatures  to  the  papers,  charged 
the  jury  thus,  "  These  papers  are  set  up  and  proved  by  the 
plaintiff  in  the  first  place.  The  defendant  says  they  are  not 
genuine,  and  it  ought  to  satisfy  you  of  that  fact  I  do  not  know 
however  that  I  ought  to  throw  the  burden  of  proof  upon  either 
side  in  a  question  of  that  sort.  It  is  a  mere  question  for  you 
gentlemen,  and  I  will  not  throw  the  burden  of  proof  upon  either 
side  upon  that  question  of  forgery.  Only  this,  that  in  a  case 
like  this,  these  papers  are  presented  here  formally,  smd  if  alleged 
to  be  forgeries,  it  is  an  imputation  of  dishonesty,  and  there  is  a 
presumption  in  favor  of  honesty  always.  I  think  after  all  the 
burden  is  upon  the  defendant  to  satisfy  you  that  they  are  for- 
geries as  it  alleges."  We  are  unable  to  agree  to  this  doctrine. 
The  case  is  not  one  of  a  shifting  burden  of  proof,  changing  from 
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one  side  to  the  other  during  the  course  of  the  trial.  The  defend- 
ant had  a  right  to  rest  upon  its  title  under  the  mortgage.  It 
was  perfectly  regular  in  aJl  respects,  and  apparently,  and  on  the 
state  of  the  record  just  as  it  stood,  the  plaintiflf's  claim  was  entirely 
worthless  as  against  the  mortgage.  If  no  evidence  was  given 
except  the  records  of  the  two  titles  just  as  they  stood,  as  a  mat- 
ter of  course,  the  verdict  would  necessarily  be  for  the  defend- 
ant. The  fact  of  payment  of  the  mortgage  was  an  affirmative 
fact  which  it  waa  the  clear  duty  of  the  plaintiff  to  establish,  and 
to  establish  it  by  clear  and  satisfactory  testimony.  And  it  was 
a  more  than  ordinarily  serious  burden,  for  it  was  an  undertak- 
ing, not  only  to  prove  payments  which  might  or  might  not  be 
made  upon  account  of  the  mortgage,  but  much  more  than  that. 
A  judgment  had  been  recovered  in  an  action  upon  the  mortgage 
long  after  the  alleged  payments  were  made,  and  the  presump- 
tion would  naturally  be  very  strong  that  if  the  alleged  payments 
had  actually  been  made  on  the  mortgage,  the  judgment  could 
not  have  been  recovered  for  the  whole  amount.  But  in  addi- 
tion to  that,  a  judicial  sale  was  had  upon  the  judgment,  and  a 
sheriff's  deed  was  executed  and  delivered  to  the  purchaser  for 
the  land,  and  all  of  these  records  and  proceeedings  were  to  be 
set  aside  by  proof  of  a  receipt  for  a  note  and  an  order  on  another 
person  for  the  payment  of  a  sum  of  money,  when  the  aggregate 
of  the  note  and  the  order  was  not  nearly  so  much  as  the  amount 
of  the  mortgage.  It  is  certainly  true  that  when  these  papers 
were  offered  and  admitted,  they  were  open  to  any  reply  that 
could  be  made  against  them,  and  when  their  authenticity  was 
denied  by  the  adduction  of  testimony  hostile  to  their  integrity, 
it  cannot  be  possible  that  the  burden  of  proof  was  changed,  and 
instead  of  the  plaintiff  being  obliged  to  prove  payment,  the 
defendant  was  bound  to  prove  nonpayment.  When  the  plain- 
tiff offered  the  receipts  in  evidence  it  was  a  necessary  part  of 
his  duty  to  prove  their  execution.  This  put  the  fact  of  execu- 
tion in  issue,  and  the  plaintiff  had  the  affirmative  of  that  issue 
to  establish.  As  a  matter  of  course  the  defendant  was  at  lib- 
erty to  attack  them  by  whatever  testimony  it  could,  either  by 
showing  non-execution,  or  by  proving  any  facts  inconsistent 
with  either  their  validity,  or  the  right  of  the  phdntiff  to  use 
them  as  a  reply  to  the  particular  mortgage  in  question.  On 
their  face  they  do  not  purport  to  be  payments  on  account  of  tins 
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identical  mortgage,  and  hence  further  evidence  was  necessary 
to  establish  the  connection.  But  in  any  and  every  point  of  view, 
they  were  only  capable  of  use  as  being  evidence,  in  some  degree, 
of  the  leading  fact  of  payment  of  the  money.  That  was  the 
main  fact  in  issue,  it  was  absolutely  vital  to  the  plaintiff's  right 
of  recovery;  the  fact  of  actual  payment,  and  the  only  means  of 
proof  offered  in  the  case,  was  by  certain  papers  which  had  no 
force  of  themselves,  and  no  place  in  the  cause  except  by  proof 
of  their  execution.  That  fact  also  was  not  proved  except  by  tes- 
timony to  prove  the  handwriting  of  the  signatures.  And  the 
very  best  that  could  be  said  of  them  after  that  testimony  was 
delivered,  was  that  the  receipts  were  but  prima  facie  proof  of  pay- 
ment, they  concluded  nobody ;  the  actual  fact  of  their  execution 
was  still  an  open  question  to  be  determined  by  the  whole,  and 
not  a  part,  of  the  proof  in  the  cause.  That  proof  included  not 
only  what  was  offered  by  the  plaintiff,  but  also  what  was  offered 
by  the  defendant,  and  the  entire  question  was  for  the  jury  upon 
all  the  testimony  affecting  that  subject. 

The  foregoing  considerations  are  rendered  more  important 
in  view  of  the  fact  that  the  genuine  character  of  the  papers  in 
question  was  most  forcibly  and  vigorously  attacked  by  the  tes- 
timony of  the  defendant.  Benjamin  Coursin,  whose  name  and 
writing  appeared  in  the  disputed  papers,  was  examined  on  the 
former  trial,  and  denied  in  the  most  positive  and  emphatic  man- 
ner that  he  ever  wrote  or  signed  either  of  the  two  which  were 
claimed  to  be  written  or  signed  by  him.  He  testified  also  that  he 
had  never  seen  or  heard  of  them,  or  had  any  knowledge  of  them. 
He  died  after  that  trial  and  before  the  trial  of  the  present  case, 
but  his  testimony  on  the  former  trial  was  given  in  evidence  in 
this,  and  witnesses  were  also  examined  who  testified  directiy  to 
what  he  said  on  the  first  trial.  In  addition,  three  of  his  sons 
were  examined,  all  of  whom  denied  that  the  writings  or  the 
signatui-es  were  his.  Also  a  number  of  gentiemen  having  the 
greatest  familiarity  with  him  and  his  writings,  testified  that  the 
writings  and  signatures  in  question  were  not  genuine.  A  few 
witnesses,  including  two  experts,  testified  to  the  contrary  for 
the  plaintiff,  but  we  feel  constrained  to  say  that  the  volume 
and  weight  of  the  testimony  on  this  subject  were  with  the  de- 
fendant. This  being  the  state  of  the  controversy,  and  of  the 
testimony  on  the  trial,  we  think  it  was  serious  error  to  charge 
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the  jury  that  a  presumption  of  innocence  arose  in  favor  of  the 
papers,  and  that  thereby  the  burden  of  proof  was  shifted  from 
the  plaintiff  who  asserted  the  papers,  to  the  defendant  who  re- 
sponded to  them  and  denied  them.  In  all  actions  and  proceed- 
ings where  the  plaintiff  claims  to  recover  upon  paper  writings 
it  is  his  duty  to  prove  them  against  all  attacks,  and  that  duty 
remains  throughout. 

There  is  an  additional  reason  for  reversing  the  judgment,  on 
account  of  the  charge  being  uncertain  and  therefore  misleading 
on  this  subject.  The  learned  judge  of  the  court  below  was  evi- 
dently in  doubt  upon  the  question,  and  charged  in  contradictory 
terms,  saying  at  one  time  that  he  thought  he  ought  not  to  put 
the  burden  of  proof  upon  either  party,  but  he  afterwards  changed 
his  mind  and  did  expressly  put  it  all  upon  the  defendant.  The 
first  assignment  of  error  is  sustained.  As  to  the  second  we 
think  it  is  without  merit,  especially  as  the  testimony  of  Ben- 
jamin Coursin  taken  on  the  first  trial,  was  given  in  evidence 
on  the  trial  of  the  present  case. 

Judgment  reversed  and  venire  de  novo  awarded. 


In  re  Petition  of  the  City  of  Pittsburg  for  the  appoint- 
ment of  Viewers.     Maria  F.  Smith's  Appeal. 

Road  law^Practice,  C.  P,— Viewers— Evidencer— Ad  of  May  16,  1891. 

In  proceedings  under  the  act  of  May  16,  1891,  P.  L.  71,  relating  to  the 
improving  of  streets,  the  court  has  power  upon  exceptions  to  the  report 
of  viewers,  to  modify  or  change  the  assessment,  or  to  refer  the  report  back 
to  the  same  or  to  a  new  juiy  of  view,  and  it  is  the  duty  of  the  court  to  super- 
vise and  review  the  work  of  the  viewers,  and  to  correct  errors  to  which  its 
attention  is  called  by  the  exceptions  filed ;  but  every  presumption  is  in 
favor  of  the  award,  and  unless  enx)r8  in  the  proceedings  or  findings  are 
pointed  out  the  report  should  be  confirmed.  The  work  of  the  court  is  that 
of  review  on  exceptions  filed,  and  it  is  not  its  duty  to  proceed  de  novo  and 
consider  all  the  testimony  taken,  and  make  a  new  award. 

Argued  Nov.  10,  1896.  Appeal,  No.  84,  Oct.  T.,  1896,  by 
Maria  F.  Smith,  from  order  of  C.  P.  No.  3,  Allegheny  Co., 
Feb.  T.,  1895,  No.  532,  dismissing  exceptions  to  report  of  view- 
ers. Before  Stbbbett,  C.  J.,  Gbeen,  Williams,  McCollum, 
Mitchell,  Dejin  and  Fell,  J  J.    Affirmed. 
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Exceptions  to  report  of  viewers. 

From  the  record  it  appeared  that  on  January  16, 1895,  tlie 
city  of  Pittsburg  presented  a  petition  for  the  appointment  of 
viewers  for  the  assessment  of  damages  and  benefits  for  the 
paving,  laying  and  curbing  of  a  sidewalk  on  Wightman  street. 
Viewers  were  appointed  who  assessed  benefits  on  the  land  of 
Maria  F.  Smith,  James  J.  Mead,  Frank  H.  Speer,  A.  J.  Mercer, 
Margaret  A.  Mercer,  Harriet  Spratt,  A.  M.  Marshall  and  Frank 
LeMoyne,  and  made  their  report,  which  was  confirmed  nisi 
September  28,  1895.  On  October  7,  1895,  James  J.  Mead, 
Frank  H.  Speer,  Frank  LeMoyne,  A.  J.  Mercer,  Margaret  A.  • 
Mercer,  Maria  F.  Smith,  and  Harriet  Spratt  filed  exceptions,  as 
follows :  (1}  the  said  assessments  are  based  upon  the  cost  and 
not  on  the  value  of  the  improvements ;  (2)  said  assessments  are 
excessive  and  exorbitant,  and  greater  than  the  value  of  said 
improvements ;  (3}  said  assessments  are  unjust  and  inequita- 
ble; (4)  said  assessments  are  improperly  made  because  the 
said  viewers  have  not  from  their  personal  inspection  and  exam- 
ination ascertained,  (a)  the  character  of  the  work ;  (6)  the  sit- 
uation of  the  properly ;  (c)  tlie  adaptability  of  the  pavement  to 
the  grade  of  the  street ;  (d)  the  paiticular  damage  or  the  bene- 
fit resulting  to  each  property.  October  28, 1896,  A.  M.  Mar- 
shall filed  exceptions. 

On  Nx)vember  1, 1895,  the  appellant  by  leave  of  court  filed 
an  additional  exception,  viz :  That  the  testimony  adduced 
before  said  viewers  in  support  ot  their  exceptions  was  not  a 
part  of  said  report,  nor  had  it  been  filed  of  record  in  this  case, 
and  that  the  said  report  is  detective,  insufficient,  incomplete 
and  not  in  accordance  with  law. 

On  the  same  day  the  exceptions  were  dismissed,  and  the 
report  confirmed  absolutely. 

The  testimony  taken  was  not  attached  to  or  made  a  part  of 
the  report  when  filed,  and  the  court  refused  to  consider  it. 

On  November  6, 1895,  the  following  order  was  made :  "  It 
appearing  to  the  court  that  on  October  28, 1895,  exceptions  to 
the  viewers'  report  were  filed  by  A.  M.  Marshall,  and  that  the 
same  were  not  presented  in  court  or  considered  by  the  court 
when  the  order  of  November  1, 1895  was  made  confirming  abso- 
lutely said  report — said  exceptions  not  appearing  on  the  argu- 
ment list  then  before  the  court,  and  it  appearing  also  that  tt^e 


Digitized  by  VjOOQIC 


682     PETITION  OF  PITTSBURG.     SMITH'S  APPKAL. 

Exceptions — Opinion  of  the  Court.  [179  Pa. 

testimony  taken  before  the  viewers  has  not  been  filed,  the  said 
order  dismissing  the  exceptions  and  confirming  said  report 
absolutely  is  hereby  rescinded,  and  said  report  is  reopened  for 
the  benefit  of  all  parties  who  may  desire  to  be  heard  and  all 
exceptions  heretofore  dismissed  are  restored." 

On  December  18, 1895,  the  testimony  was  filed.  On  Decem- 
ber 23, 1895,  the  case  came  up  on  argument  list,  the  exceptions 
were  dismissed,  and  the  report  of  the  viewers  confirmed  abso- 
lutely.   Maria  F.  Smith  appealed. 

JSrrors  assigned  were  in  dismissing  exceptions. 

W.  K,  Jennings^  with  him  H.  O.  Watson^  for  appellant — 
The  intent  of  the  act  would  seem  to  be  to  authorize  the  creation 
of  a  subordinate  tribunal,  analogous  to  the  boards  of  viewers 
appointed  by  the  quarter  sessions  under  the  road  laws,  to 
relieve  the  courts  of  the  drudgery  of  the  preliminary  work  of 
hearing  witnesses  and  making  estimates,  subject  however  to 
their  full  supervision  and  control,  with  power  to  confirm,  modify, 
change  or  recommit  the  report  either  to  the  same  or  another 
•x>ard  of  viewers. 

The  proper  practice  under  the  act  of  1891  is  for  tlie  lot  owner 
to  appear  before  the  viewers  and  aid  them,  if  he  can,  in  deter- 
mining what  the  materials  and  labor  employed  in  the  impi'ove- 
ment  are  really  worth:  Twenty-eighth  Street,  158  Pa.  464 ;  In 
re  Omega  St.,  152  Pa.  129. 

A  board  of  viewers  is  spoken  of  in  Tourison's  Appeal,  171 
Pa.  88,  by  this  court  "  as  a  tribunal  unknown  to  the  common 
law." 

The  rule  laid  down  by  the  lower  court  is  so  narrow  that  it  is 
almost  impossible  to  obtain  a  hearing  upon  exceptions :  Wy- 
oming St.,  137  Pa.  494. 

T.  D.  Camahan^  with  him  Clarence  Burleigh^  for  appellee, 
cited  Omega  Street,  152  Pa.  129. 

Opinion  by  Mr.  Justice  Fell,  January  4, 1897 : 

There  is  no  foundation  for  the  complaint  that  the  appellant 

was  denied  a  hearing  in  the  common  pleas.    She  had  the  fuUest 

opportunity  to  be  heard,  and  the  record  of  the  proceedings  in 

court  indicates  a  desire  on  her  part  to  avoid  a  hearing  and  de- 
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cisiou  of  the  question.  The  exceptions  to  the  report  of  the 
viewers  were  in  substance  that  the  assessments  were  based  upon 
the  cost  and  not  the  value  of  the  improvements,  and  that  they 
were  excessive  and  inequitable ;  and  that  they  were  improperly 
made  because  the  viewers  had  not  from  personal  inspection 
ascertained  the  character  of  the  work,  the  situation  of  the  prop- 
erty, the  adaptability  of  the  pavement  to  the  grade  of  the  street, 
and  the  particular  benefit  or  damage  resulting  to  each  property. 
The  first  time  these  exceptions  appeared  on  the  list  their  argu- 
ment was  postponed  at  the  request  of  the  appellant's  counsel. 
The  second  time  they  were  ready  for  argument,  counsel  asked 
the  court  to  appoint  a  commissioner  to  take  the  testimony  anew, 
and  this  request  being  refused  they  declined  to  proceed  with 
the  argument  or  to  point  out  their  objections  to  the  report.  The 
report  was  then  confirmed,  but  upon  information  that  the  excep- 
tions filed  by  one  of  the  parties  had  through  mistake  not  been 
placed  on  the  argument  Ust  and  an  opportunity  for  a  hearing 
given  him,  the  court  set  aside  the  confirmation  of  the  report 
and  reopened  the  case  as  to  all  the  parties  excepting,  and  the 
testimony  taken  before  the  viewers  was  filed.  When  the  case 
again  came  on  for  hearing,  counsel  for  the  exceptants  neither 
argued  their  exceptions  nor  stated  to  the  court  any  reason  for 
setting  aside  the  report,  but  raised  new  questions  not  before  us 
now.  The  report  was  then  confirmed,  and  properly  confirmed. 
The  appellant  has  been  given  everything  she  was  entitled  to, 
and  has  received  all  she  asked  except  a  decision  in  her  favor 
without  reason  therefor. 

The  proposition  that  the  proceeding  before  the  viewers,  the 
appearance,  the  introduction  of  testimony  and  the  filing  of  ex- 
ceptions, were  preparatory  only  and  preliminary  to  a  hearing 
before  the  court  is  not  sustained  by  the  decision  in  Travers's 
Appeal,  152  Pa.  129,  or  Pittsburg  Manufacturing  Co.'s  Appeal, 
158  Pa.  464,  and  it  is  wholly  untenable.  This  is  the  proceed- 
ing provided  by  the  act  of  1891  for  the  ascertainment  of  benefits 
and  damages,  with  the  right  of  appeal,  and  to  demand  a  trial  by 
jury.  The  hearing  by  the  court  is  upon  exceptions  to  the  report 
of  viewers,  and  the  court  has  power  to  modify  or  change  its  as- 
sessments or  to  refer  the  report  back  to  the  same  or  to  a  new  jury. 
It  is  the  duty  of  the  court  to  supervise  and  review  the  work  of 
the  viewers  and  to  correct  errors  to  which  its  attention  is  called 
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by  the  exceptions  filed,  but  it  is  not  its  duty  to  direct  the  testi- 
mony to  be  taken  anew  when  that  heard  by  the  jury  is  before 
it,  or  to  proceed  de  novo  and  consider  all  the  testimony  taken 
and  make  a  new  award.  Its  work  is  that  of  review  on  excep- 
tions filed.  Every  presumption  is  in  favor  of  the  award,  and 
unless  errors  in  proceedings  or  findings  are  pointed  out  the  re- 
port should  be  confirmed. 

The  decree  is  afl&rmed  at  the  cost  of  the  appellant. 


In  re  Petition  of  the  City  of  Pittsburg  for  the  appoint- 
ment of  viewers.  Appeal  of  James  J.  Mead,  Frank 
H.  Speer  and  Dr.  Frank  LeMoyne. 

Argued  Nov.  10, 1896.  Appeals,  No.  35,  40  and  84,  Oct.  T., 
1896,  by  James  J.  Mead,  Frank  H.  Speer  and  Frank  LeMoyne, 
from  order  of  C.  P.  No.  3,  Allegheny  Co.,  Feb.  T.,  1895,  No.  632, 
dismissing  exceptions  to  report  of  viewers.  Before  Steb- 
EBTT,  C.  J.,  Green,  Williams,  McCollxjm,  Mitchell,  Dean 
and  Fell,  J  J.    Affirmed. 

Opinion  by  Mb.  Justice  Fell,  January  4, 1897 : 
These  appeals  raise  the  same  questions  that  have  been  decided 
in  the  appeal  of  Maria  F.  Smith,  ante,  p.  630,  in  which  the  opinion 
of  the  court  has  been  filed,  and  the  decree  of  the  court  in  each 
case  is  affirmed  at  the  cost  of  the  appellants. 
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^^^    '  -Amberson  Avenue.     Appeal  of  A.  H.  Childs,  Mrs.  Oli- 
ver McClintock,  Walter  C.  Childs  and  James  McKay. 

Boad  lata— Paving  sidewdlk—Acts  of  May  16,  1891.  April  18,  1867  and 
April  1,  1868. 

Under  the  remedial  Act  of  May  16,  1891,  P.  L.  71,  assessments  may  bo 
made  for  paving  a  sidewalk,  although  the  property  owner  has  been  given 
no  notice  to  do  the  work  as  provided  by  the  Acts  of  April  18,  1867,  P.  L. 
240,  and  ApHl  1.  1868,  sec.  17,  P.  L.  669. 

Road  law— Irregularity  in  contract — Waiver. 

Where  an  in*egular  municipal  contract  is  one  which  the  city  cor  Id  have 
authorized,  the  city  may  waive  the  irregularity. 
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Boad  law — Regrading^-Cost. 

Where  a  regrading  of  a  street  is  necessary  to  prepare  the  surface  for  a 
pavement  duly  authorized  by  the  muDicipality,  and  no  part  of  the  cost  of 
regrading  is  included  in  the  benefits  assessed,  the  property  owners  have  no 
standing  in  a  proceeding  to  assess  benefits  to  object  to  the  regrading. 

Bo(ui  law — Pavement — Cost— Evidence, 

Testimony  as  to  the  cost  of  the  work  must  be  directed  to  show  the  price 
at  which  it  could  have  been  done  at  the  time  the  pavement  was  laid,  and 
not  the  price  charged  at  different  times  in  other  cities. 

Boad  law—ConchiHvenesa  of  viewers^  findings  of  foci. 

The  finding  of  road  viewers  on  questions  of  fact,  approved  by  the  oourt 
below  after  a  thorough  examination,  will  not  be  disturbed  by  the  Supreme 
Court,  except  for  clear  en*or. 

Argued  Nov.  10,  1896.  Appeal,  No.  32,  Oct.  T.,  1895,  by 
A.  H.  Childs  et  al.,  from  order  of  C.  P.  No.  3,  Allegheny  Co., 
Aug.  T.,  1891,  dismissing  exceptions  to  report  of  viewers. 
Before  Sterrett,  C.  J.,  Gbeen,  Williams,  McCollum, 
MncHELL,  Deai^  and  Fell,  J  J.    Affirmed. 

Exceptions  to  report  of  road  viewers. 

In  addition  to  the  facts  set  out  in  the  opinion  of  the  Supreme 
Court  it  may  be  stated,  as  appeared  from  the  record,  that  in 
September  1889,  a  petition  was  presented  to  the  councils  of  the 
city  of  Pittsburg  by  certain  residents  on  Amberson  avenue,  for 
the  paving  and  curbing  of  the  avenue ;  and  on  the  ISth  of  that 
month  an  ordinance  was  approved  authorizing  the  improve- 
ments. The  work  was  completed  under  the  ordinance  and 
accepted  by  the  city  Dec.  23,  1890.  The  proceedings  were 
under  the  Act  of  May  16, 1889,  P.  L.  228,  which  act  was  de- 
clared unconstitutional  in  Pittsburgh's  Petition,  138  Pa.  401. 
After  the  passage  of  the  remedial  Act  of  May  16, 1891,  P.  L.  80, 
the  city  of  Pittsburg  petitioned  for  the  appointment  of  viewers 
to  assess  the  costs,  damages  and  expenses  of  the  paving  and 
curbing.  Viewers  were  appointed,  who  assessed  the  property 
with  the  cost  of  the  pavement,  and  exceptions  to  their  report 
were  dismissed.  Subsequently,  however,  the  report  of  the 
viewers  was  recommitted  to  them,  and  reassessment  was  made. 
Exceptions  to  the  second  report  were  dismissed.  The  property 
owners  appealed. 

Error%  assigned  were  in  dismissing  exceptions  to  the  report  of 
viewers. 
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M.  A.  Woodward^  for  appellants. 

T.  2).  Carnahan^  with  him  Clarence  Burleigh,  for  appellee. 

Opinion  by  Mr.  Justice  Fell,  January  4, 1897 : 

The  assignments  of  error  may  be  considered  under  three 
heads — those  which  relate  to  the  allowance  against  the  property 
owners  of  the  cost  of  paving  the  sidewalks,  those  which  relate 
to  the  recovery  from  the  city  of  the  cost  of  grading,  and  those 
which  raise  questions  of  fact  only  as  to  the  manner  in  which 
the  work  was  done,  the  fair  value  thereof,  and  the  equitable 
apportionment  of  the  cost  of  improvement  among  the  properties 
benefited. 

The  improvement  of  Amberson  avenue  was  made  under  the 
act  of  May  16,  1889,  which  was  decided  in  Pittsburgh's  Peti- 
tion, 138  Pa.  401,  to  be  unconstitutional.  The  assessments  were 
made  under  the  remedial  Act  of  May  16, 1891,  P.  L.  71.  The  pre- 
cise question  here  raised  as  to  the  right  of  the  city  to  recover 
for  paving  sidewalks,  no  notice  having  been  given  to  the  owner 
to  pave,  was  considered  in  Bingaman  v.  Pittsburgh,  147  Pa. 
853,  and  decided  adversely  to  the  appellant's  contention.  In 
that  case  a  bill  had  been  filed  to  restrain  the  city  from  proceed- 
ing to  assess  benefits  for  street  improvements  which  included  the 
laying  of  sidewalks.  The  right  to  include  the  sidewalks  in  the 
contract  for  curbing  and  paving  was  denied  because  under  the 
acts  of  April  18, 1857  and  April  1, 1868,  the  owners  of  abutting 
properties  were  entitled  to  notice  before  the  letting  of  the  con- 
tracts. It  was  held  that  as  the  property  owners  had  enjoyed 
the  benefit  of  improvements  made  under  a  void  act,  the  legisla- 
ture had  the  right  to  legalize  what  it  might  have  previously 
ordered,  and  that  the  city  could  recover  the  cost  of  paving  side- 
walks. In  this  case  the  laying  of  the  sidewalks  was  directed 
by  the  ordinance,  and  it  was  included  in  the  proposal  and  the 
contiuct.  The  objection  to  the  claim  was  one  which  the  act  of 
1891  was  intended  to  remove,  and  which  this  court  decided  was 
removed,  and  the  question  must  be  considered  as  definitively 
settled. 

Amberson  avenue  had  been  graded  some  years  before  the 
improvement  in  question  was  made.  Some  additional  grading 
was  required  to  prepare  the  surface  of  the  street  for  the  pave- 
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ment,  and  some  was  directed  to  be  done  by  the  city's  engineer  in 
order  to  conform  the  grade  of  Amberson  avenue  to  the  grade  of 
intersecting  avenues  which  had  already  been  paved.  It  was  the 
duty  of  the  contractors  to  do  all  grading  required  in  the  prepar- 
ation of  the  surface,  and  it  was  written  in  the  proposal  ^^  the 
price  per  square  yard  for  paving  includes  6303  cubic  yards  of 
excavation  necessary  to  bring  the  avenue  to  proper  sub  grade." 
When  at  the  hearing  before  the  viewers  it  appeared  that  the 
avenue  had  been  graded,  and  that  this  was  a  regrading  not 
chargeable  to  the  property  owners,  counsel  for  the  city  with- 
drew aU  claims  for  grading  and  excavation,  and  the  viewers 
deducted  from  the  price  charged  the  estimated  cost  of  grading, 
reducing  the  price  of  the  pavement  from  $3.85  to  $3.35  per 
square  yard.  No  part  of  this  cost  was  included  in  the  assess- 
ments of  benefits,  and  the  property  owners  were  assessed  only 
for  the  cost  of  placing  a  pavement  on  a  street  already  prepared 
for  it.  The  city  went  to  the  extreme  limit  of  fairness  and  liber- 
ality. The  plaintiff  being  relieved  of  the  charge  has  no  standing 
in  this  proceeding  to  object  that  it  was  assumed  by  the  city. 
Nor  is  the  authority  of  the  city  to  assume  the  debt  the  subject 
of  doubt.  In  McCormick's  Appeal,  165  Pa.  886,  which  arose 
from  a  proceeding  to  assess  benefits  under  the  act  of  1891,  the 
city  engineer  without  authority  of  councils  had  made  a  change 
of  grade  during  the  progress  of  the  work,  which  increased  the 
cost  thereof.  It  was  held,  following  McKnight  v.  City,  91  Pa. 
273,  City  v.  Hayes,  93  Pa.  72,  and  Manufacturing  Co.  v. 
Allentown,  153  Pa.  319,  that,  as  the  contract  was  one  which  the 
city  could  have  authorized,  it  could  waive  the  irregularity,  and 
that  the  acceptance  of  the  work,  the  assertion  of  a  claim  founded 
upon  it  and  the  confirmation  of  the  report  of  the  viewers  at  the 
instance  of  the  city  were  a  ratification  of  the  unauthorized  act. 
The  remaining  assignments  relate  to  the  character  and  price 
of  the  work  and  the  apportionment  of  the  benefits.  They  pre- 
sent questions  of  fact  which  have  received  the  careful  attention 
of  the  viewers  and  of  the  court.  Much  of  the  testimony  was 
directed  to  show  that  the  pavement  was  not  of  the  best  and 
most  durable  quality.  In  making  the  improvement  it  was  the 
public  need  that  was  to  be  served,  and  the  judgment  of  the 
property  owners  as  to  the  kind  of  pavement  they  should  have 
was  subordinate  to  that  of  the  city  authorities,  who  were  the 
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8ole  judges  as  to  the  kind  of  pavement  best  adapted  to  the  ave- 
nue which  the  city  could  afford  to  put  down.  The  property 
owners  got  a  substantial  pavement,  if  not  one  made  in  the  best 
manner  and  of  the  most  expensive  materials.  It  was  put  down 
in  1889  and  1890,  and  in  1894  the  viewers  reported  that  although 
the  pavement  had  been  subjected  to  exceedingly  heavy  and  con- 
tinuous travel  the  surface  was  then  smooth,  solid,  regular  and 
durable,  and  that  there  were  then  no  indications  of  weakness, 
insecurity  or  defective  workmanship  or  material  in  the  foundar 
tion.  This  report  as  to  the  actual  condition  of  the  street  seems 
to  be  fully  warranted,  and  we  find  nothing  in  the  testimony 
which  impeaches  it.  Two  of  the  exceptants  testified  before  the 
jury  that  the  pavement  was  a  good  one  of  its  kind,  and  had 
resisted  an  unusual  amount  of  heavy  hauling  without  showing 
any  signs  of  weakness  on  the  surface  or  in  the  foundation. 

The  testimony  as  to  the  value  of  the  work  was  not  directed 
to  show  the  price  at  which  it  could  have  been  done  at  the  time 
the  pavement  was  laid,  but  was  expert  testimony  as  to  the  price 
eharged  at  different  times  in  other  cities.  We  find  no  testimony 
that  the  pavement  could  have  been  laid  in  Pittsburg  in  1889, 
when  the  contract  was  made  at  a  less  cost  than  that  which  the 
city  paid.  At  the  time  the  contract  was  made  the  city  did  not 
pay  promptly  for  work  done  or  allow  interest  on  deferred  pay- 
ments, and  it  appeared  from  the  testimony  that  the  contractors, 
because  of  the  expected  delay  in  payment,  had  charged  forty- 
five  cents  more  per  square  yard.  This  excess  of  charge  was 
deducted  by  the  court  at  the  hearing  of  the  exceptions,  and  the 
cost  to  the  city  of  $3.85,  which  had  been  reduced  by  the  view- 
ers because  of  the  charge  for  grading  to  $3.35,  was  further  re- 
duced by  the  court  to  $2.90  per  square  yard. 

The  finding  of  the  viewers  on  questions  of  fact,  approved  by 
the  court  after  a  thorough  examination,  should  not  be  disturbed 
except  for  clear  error.  We  find  nothing  in  the  record  of  the 
case  which  would  justify  us  in  sustaining  any  of  the  assign- 
ments, and  they  are  aU  dismissed,  and  the  decree  is  affirmed  at 
the  cost  of  the  appellant. 
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The  County  of  Allegheny  v.  James  A.  Grier,  Appellant. 

Puhlio  officers-^Campensatian  ofoorUroller  of  Allegheny  county— Acts  of 
May  7,  1864  and  March  31,  1876. 

The  Act  of  May  7,  1864,  P.  L.  879,  fixing  the  salary  of  the  controller  of 
Allegheny  coanty  at  $3,000,  is  not  repealed  by  the  Act  of  March  31,  1876, 
P.  L.  13. 

Public  officers— Controller— Refunding  excess  over  salary. 

A  connty  may  compel  a  county  controller  to  refund  a  sam  which  he  has 
received  in  excess  of  his  legal  salary. 

The  maxim  volenti  non  fit  injuria  has  no  application  to  the  illegal  pay- 
ment of  public  funds  to  a  public  officer,  and  this  is  especially  the  case 
where  it  is  the  peculiar  function  of  such  officer  to  guard  the  public  treas- 
ury. 

Controller— Right  of  county  to  recover  eoccess  over  fees — Act  of  May  1 ,  186 1 . 

The  filing  and  advertisement  of  the  report  of  the  controller  of  Allegheny 
county,  as  provided  by  the  Act  of  May  1, 1861,  P.  L.  450,  will  not  prevent 
the  county  from  subsequently  recovering  from  the  controller  an  amount 
which  he  has  received  in  excess  of  his  legal  salary. 

Argued  Nov.  10,  1896.  Appeal,  No.  32,  Oct.  T.,  1896,  by 
defendant,  from  judgment  of  C.  P.  No.  1,  Allegheny  Co., 
Sept.  T.,  1895,  No.  828,  on  demurrer.  Before  Sterrett,  C.  J., 
Green,  Williams,  McCollum,  Mitchell,  Dean  and 
Fell,  JJ.    Affirmed. 

Assumpsit  to  recover  from  the  controller  of  Allegheny  county 
$1,290.32,  alleged  to  have  been  paid  to  him  by  mistake  in  ex- 
cess of  his  salary  as  fixed  by  law.  The  defendant  demurred  to 
the  statement  for  the  following  retusons :  (1)  at  the  date  of  the 
payments  mentioned  in  the  plaintifPs  statement  the  salary  of 
the  office  of  controller  of  Allegheny  county  was  not  payable 
under  the  act  of  May  7,  1864,  entitled,  "An  act  relating  to 
Allegheny  County ; "  (2)  the  salary  of  said  office  at  that  time 
was  as  fixed  in  the  genei-al  act,  approved  May  11, 1881,  P.  L. 
21,  and  entitled  a  supplement  to  an  act  entitled  "  An  act  to 
carry  into  effect  section  5,  of  article  14  of  the  constitution,  rela- 
tive to  the  salaries  of  county  officers  and  the  payment  of  fees 
received  by  them  into  the  state  or  county  treasury,  in  counties 
containing  over  150,000  inhabitants  and  approved  the  Slst  day 
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of  March,  1876,  amending  section  13  of  said  act ; "  and  under 
said  act  the  salary  of  the  controller  was  $4,000;  (3)  in  any 
event  the  payments  made  to  this  defendant  and  sued  for  were 
voluntary  payments ;  (4)  the  statement  does  not  set  forth  any 
legal  cause  of  action  against  this  defendant. 

The  court  entered  judgment  for  the  plaintiff  on  the  demurrer. 

En'or  assigned  was  in  entering  judgment  for  plaintiff  as  above. 

W.  B,  Badgers^  with  him  J,  S.  BecUj  for  appellant — The 
general  acts  of  1876  and  1881  repealed  the  local  act  of  1864, 
and  the  defendant's  salary  as  controller  was  thereby  fixed  at 
$4,000  per  annum :  Bell  v.  Allegheny  County,  149  Pa.  381 ; 
McCleary  v.  Allegheny  County,  163  Pa.  578 ;  Com.  v.  Mac- 
ferron,  152  Pa.  244;  Com.  v.  McCandless,  21  W.  N.  C.  162. 

The  moneys  sued  for  were  voluntary  payments  and  cannot 
be  recovered  in  this  action :  De  La  Cuesta  v.  Ins.  Co.,  136  Pa. 
62 ;  Supervisors  of  Onondaga  v.  Briggs,  2  Denio,  26 ;  Macon 
Co.  V.  Jackson  County,  75  N.  C.  240. 

When  the  government  comes  into  court  it  is  subject,  gen- 
erally, to  the  same  rules  as  apply  to  individuals,  excepting  only 
where  its  sovereignty  is  involved:  U.  S.  v.  State  Bank,  96 
U.  S.  30 ;  U.  S.  v..  McKnight,  98  U.  S.  179. 

Aside  from  the  legal  questions  involved,  we  submit  that  this 
judgment  should  be  reversed  as  improperly  entered,  in  that  the 
defendant  was  not  given  any  opportunity  of  making  a  defense 
on  the  merits. 

The  effect  of  the  controller's  reports  for  1892  and  1898,  with 
their  filing  and  publication,  was  conclusive  against  the  claim 
involved  in  this  suit :  Blackmore  v.  County,  51  Pa.  160 ;  Act 
of  May  1, 1861,  P.  L.  451. 

N.  S,  WilliamSj  for  appellee. — The  case  of  appellant  falls 
within  the  ruling  of  Bell  v.  Allegheny  County,  149  Pa.  881. 

The  county  is  entitled  to  recover :  Steamship  Co.  v.  Young, 
89  Pa.  191 ;  Ogden  v.  Maxwell,  3  Blatch.  319  ;  Day,  Land  & 
Cattle  Co.  V.  State,  68  Texas,  526 ;  Com.  v.  Field,  84  Va.  26 ; 
Dew  V.  Parsons,  2  Bam.  &  Aid.  562 ;  Charlton  v.  Allegheny 
City,  1  Grants  208. 
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Opinion  by  Mb.  Chief  Justice  Sterrett,  January  4, 1897 : 
The  principle  which  underlies  the  construction  heretofore 
given  the  act  of  1876  and  its  supplements  is  too  plain  for  ques- 
tion. The  constitution  had  declared  that  in  counties  of  a  speci- 
fied class,  their  officers  should  be  paid  by  fixed  salaries ;  and 
the  legislature  sought  by  that  act  to  accomplish  this  purpose. 
It  accordingly  struck  down  all  prior  acts  which  provided  for  the 
payment  of  such  officers  in  fees  as  being  necessarily  inconsistent 
with  the  constitutional  mandate ;  and  hence  McCleary  v.  County, 
163  Pa.  578,  and  allied  cases ;  and  left  those  acts  which  pro- 
vided for  the  payment  of  fixed  salaries,  because  consistent ;  and 
hence  Bell  v.  County,  149  Pa.  381.  The  operation  of  the  act 
was  limited  by  the  accomplislmient  of  its  purpose.  The  act  of 
1861  being  in  entire  hannony  with  the  constitutional  intent,  it 
would  have  been  vain  and  useless  to  have  stricken  it  down. 
The  act  of  1864  which  fixed  the  controller's  salary  belongs  to 
the  same  category,  and  hence  the  court  below  was  clearly  right 
in  holding  that  the  present  case  is  not  distinguishable,  in  this 
respect,  from  Bell  v.  County,  supra.  The  act  of  1864  being 
in  force,  the  amount  received  by  the  controller  in  excess  of  the 
salary  there  fixed  was  therefore  illegal.  So  on  grounds  of  pub- 
lic policy,  the  court  was  right  in  holding  that  the  maxim  volenti 
non  fit  injuria  has  no  application  to  the  illegal  payment  of  pub- 
lic funds  to  a  public  officer, — more  especially  where  as  here  it 
is  the  peculiar  function  of  that  officer  to  guard  the  public  treas- 
ury. Public  revenues  are  but  trust  funds,  and  officers  but 
trustees  for  its  administration  for  the  people.  It  is  no  answer 
to  a  suit  brought  by  a  trustee  to  recover  private  trust  funds 
that  he  had  been  a  party  to  the  devastavit.  There  could  be  no 
retention  by  color  of  right:  Abbott  v.  Reeves,  49  Pa.  494. 
With  much  the  stronger  reason  is  this  -doctrine  applicable  where 
the  interests  of  the  whole  people  are  involved ;  and  the  author- 
ities are  accordingly  numerous  to  this  efifect:  New  Orleans  v. 
Finnerty,  27  La.  Ann.  681 ;  Com.  v.  Field,  84  Va.  26 ;  Day  Land 
&  Cattle  Co.  V.  State,  68  Texas,  526 ;  Am.  Steamship  Co.  v. 
Young,  89  Pa.  191;  Taylor  v.  B'd  of  Health,  31  Pa.  73; 
Smith  V.  Com.,  41  Pa.  335,  and  cases  cited.  It  is  obviously 
immaterial  whether  the  illegal  payment  be  through  design  or 
mistake ;  for  in  either  event  the  result  must  be  not  only  misuse 
of  trust  funds,  but  what  is  of  far  more  importance,  demoraliza- 
VOL.  CLXXDC— 41 
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tion  in  the  service.  The  only  practical  difference  lies  in  this : 
that  one  makes  a  criminal  and  the  other  a  trustee.  So  it  is  imma- 
terial by  what  officer  the  funds  are  had  and  received,  fidelity  to 
the  government,  which  he  represents  and  is  sworn  to  support, 
makes  restitution  a  duty.  Even  a  tenant  may  not  question  his 
landlord's  title,  and  much  less  may  a  public  servant,  that  of  his 
sovereign.  He  can  plead  neither  laches  nor  estoppel  in  pais  to 
a  suit  for  malversation.  Public  office  is  a  public  trust ;  the 
sanctity  of  public  property  is  essential  to  its  due  administration ; 
and  necessarily  implies  a  remedy  for  every  diversion  from  legiti- 
mate use.  The  attributed  effect  of  the  filing  and  advertisement 
of  the  controller's  annual  report,  so  far  as  relates  to  his  salary,  is 
without  merit.  The  report  is  given  the  "  effect  of  a  judgment 
against  the  real  estate  of  the  officer  who  shall  thereby  appear  to 
be  indebted  to  the  county :  "  but  the  act  of  1861  does  not  con- 
template that  the  controller  shall  become  "  indebted."  He  has 
no  power  to  handle  public  funds.  He  is  the  fiscal  officer  of 
the  county  and,  as  such,  it  is  his  duty  to  take  notice  of  illegal 
disbursements  of  the  public  funds,  and  charge  the  officer  who 
is  guilty  of  misappropriation.  This  is  the  only  protection  the 
people  have  against  the  illegal  acts  of  those  who  have  charge  of 
their  pecuniary  interests:  Commissioners  v.  Lycoming  Co., 
46  Pa.  496.  Chosen  by  the  people  to  watch  and  take  care  of 
these  interests,  it  cannot  be  expected  that  they  shall  in  turn 
keep  a  watch  on  him. 

The  suggested  hardship  of  compelling  the  controller  to  refund 
is  more  specious  than  real.  The  adoption  of  the  constitutional 
provision  marked  a  radical  change  of  policy  and  should  have 
put  him  on  his  guard.  As  the  fiscal  officer  of  the  county  he 
was  bound  to  take  notice  that  the  construction  of  the  act  of 
1876  was  open  to  questron,  and  that  without  the  aid  of  the 
courts  he  must  act  at  his  peril.  His  responsibility  is  not  an- 
swered by  the  plea  of  inconvenience.  The  county  would  soon 
fall  into  a  condition  of  hopeless  insolvency  if  the  '*  retarding 
friction  "  of  personal  inconvenience  were  once  recognized  as  h 
principle  of  defense  to  the  enforcement  of  its  dues.  It  follows 
that  there  is  no  error  in  the  judgment  and  it  is  therefore  affirmed. 
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The  Douglass  Furnace  Company,  a  Corporation  of  the 
State  of  Illinois,  for  the  use  of  Price  McKinney,  Re- 
ceiver of  Corrigan,  Ives  &  Co.,  now  for  use  of  the 
Hostetter  Connellsville  Coke  Company,  v.  Oil  Well 
Supply  Company,  Appellant. 

U9e  plaintiff— Assignment  of  claim — Receivers. 

In  an  action  of  assumpsit  on  a  book  account,  it  appeared  that  the  indebt- 
edness of  the  defendant,  a  corporation,  had  been  assigned  to  a  partnerahip 
whose  affairs  were  in  the  hands  of  a  receiver  authoiized  to  complete  out- 
standing contiucts  of  the  partnei*ship,  and  to  use,  for  purposes  of  the  receiv- 
ership, the  commercial  and  mining  paper  of  the  corporation  coming  into 
his  hands.  The  receiver  assigned  the  indebtedness  to  the  use  plaintiff, 
which  assignment  was  ratified  by  the  legal  plaintiff.  The  defense  was 
that  attachments  had  been  issued  in  the  state  of  Ohio  against  the  legal 
plaintiff,  with  notice  to  the  receiver.  The  court  gave  binding  instruc- 
tions for  the  plaintiff.  Held,  (1)  that  as  the  attachments  had  not  been 
served  on  the  defendant  it  was  not  affected  by  them ;  (2)  that  tlie  effect  of 
the  attachments  in  Ohio  was  a  question  which  could  not  be  raised  by  the 
defendant  in  Pennsylvania,  but  must  be  settled  by  the  receiver  with  the 
court  which  has  jurisdiction  over  his  accounts ;  (3)  that  as  to  the  defendant, 
both  the  legal  plaintiff  and  the  partnership  of  Corrigan,  Ives  &  Co.  huve 
invested  the  use  plaintiff  with  their  interest  iu  and  title  to  the  debt  in  suit; 
(4)  that  payment  of  this  judgment  will  relieve  the  defendant  from  f ui*ther 
liability  for  the  demand  upon  which  it  was  founded ;  (5)  that  plaintiff  has 
shown  a  right  to  recover  in  this  case,  and  the  judgment  was  properly 
entered. 

Argued  Nov.  10,  1896.  Appeal,  No.  75,  Oct.  T.,  1896,  by 
defendant,  from  judgment  of  C.  P.  No.  3,  Allegheny  Co.,  Au- 
gust Term,  1894,  No.  159,  on  verdict  for  plaintiff.  Before 
Sterrett,  C.  J.,  Green,  Willia^is,  McCollum,  Mitchell, 
Dean  and  Fell,  JJ.    AflBrraed. 

Assumpeit  on  book  account.     Before  Kennedy,  P.  J. 
The  facts  appear  by  the  opinion  of  the  Supreme  Court. 
The  court  gave  binding  instructions  for  plaintiff. 
Verdict  and  judgment  for  plaintiff  for  $10,047.09.     Defend- 
ant  appealed. 

Error  assigned  was  above  instruction. 
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JameB  C.  Boyce^  for  appellant. — A  receiver  is  an  officer  of 
the  court,  and  the  property  in  his  hands  is  in  custodia  legis. 
The  receiver  has  only  such  powers  as  are  expressly  conferred 
upon  him  by  the  order  of  his  appointment  or  such  as  are  con- 
ferred upon  him  by  established  rules  and  usages  of  a  court  of 
chancery :  Beach  on  Receivers,  sec.  2. 

He  must  not  exceed  the  prescribed  limits  of  his  authority : 
Bank  v.  White,  6  Barb.  589 ;  Verplack  v.  Ins.  Co.,  2  Paige, 
452 ;  Yeager  v.  Wallace,  44  Pa.  294 ;  Singerly  v.  Fox,  75  Pa. 
112. 

It  is  improper  for  a  receiver  to  pay  over  moneys  without  the 
order  of  the  court  No  one  but  a  court  has  a  right  to  decide  to 
whom  moneys  received  by  him  belong  or  are  payable :  Duflfy  v. 
Casey,  7  Robertson,  79. 

Edwin  W,  Smithy  with  him  P.  C,  Knox  and  James  R,  Reed^ 
for  appellee. — The  possession  of  the  receiver  being  considered 
the  possession  of  the  court,  the  property  in  his  hands  is  looked 
upon  as  being  in  custodia  legis,  and  on  that  account,  it  is  not 
to  be  taken  upon  any  writ  of  attachment  of  execution  while  in 
his  possession:  Beach  on  Receivers,  sec.  713;  High  on  Re- 
ceivers, sec.  151. 

Opinion  by  Mb.  Justice  Williams,  January  4, 1897  : 
The  defendant  company  was  indebted  to  the  legal  plaintiff 
in  the  spring  of  1893  for  goods  sold  and  delivered  to  the  extent 
of  about  ilO,000.  The  furnace  company  was  indebted  at  the 
same  time  to  Corrigan,  Ives  &  Co.,  and  having  become  insolvent 
it  assigned  its  demand  against  the  defendant,  with  its  other 
accounts  and  bills  receivable,  to  Corrigan,  Ives  &  Co.,  whose 
affairs  were  then  in  the  hands  of  a  receiver.  The  order  of  court 
appointing  the  receiver  authorized  him  to  complete  the  out- 
standing contracts  of  Corrigan,  Ives  &  Co.  to  pay  the  expenses 
accruing  in  the  business  under  his  management,  and  to  indorse 
and  use  for  the  purposes  of  the  receivership  the  commercial  and 
mining  paper  of  the  firm  coming  into  his  hands.  In  December, 
1893,  the  receiver  assigned  the  account  against  the  Oil  Well 
Supply  Company  to  the  use  plaintiff,  The  Hos tetter  Connells- 
ville  Coke  Company.  This  assignment  was  ratified  by  the 
Douglass  Furnace  Company  in  writing  on  the  fifth  day  of  De- 
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cember,  1893,  so  that  the  present  plaintiflE  derives  its  title  from 
the  original  creditor  of  the  Oil  Well  Supply  Company,  as  well 
as  from  Corrigan,  Ives  &  Co.,  its  assignee.  The  only  defense 
set  up  does  not  go  to  the  debt  sued  for,  but  to  the  title  of  the 
use  plaintiff.  The  allegation  is  that  attachments  have  been 
issued  in  the  state  of  Ohio  against  the  Douglass  Furnace  Com- 
pany, with  notice  to  the  assignee  of  Corrigan,  Ives  &  Co.  as 
garnishee,  which  are  binding  in  that  state  upon  the  assignee. 
As  these  attachments  have  not  been  served  on  the  Oil  Well  Sup- 
ply Company  they  are  not  affected  by  them.  Whether  Price  Mc- 
Kinney  has  incurred  responsibility  to  these  attaching  creditors 
by  the  assignment  of  this  demand  against  the  Oil  Well  Supply 
Company  to  the  use  plaintiff,  after  the  service  of  the  attach- 
ments upon  him,  is  a  question  which  he  must  settle  with  the 
court  which  has  jurisdiction  over  his  accounts.  It  cannot  be 
raised  by  the  defendant.  As  to  it^  and  as  to  everybody,  unless 
it  may  possibly  be  the  attaching  creditors,  both  the  Douglass 
Furnace  Company  and  Corrigan,  Ives  &  Co.  have  invested  the 
present  plaintiff  with  their  interest  in  and  title  to  the  debt  in 
suit,  and  payment  of  this  judgment  will  relieve  the  defendant 
from  further  liability  for  the  demand  upon  which  it  is  founded. 
Whether  McKinney  shall  be  surcharged  by  the  Ohio  courts 
because  of  his  having  made  the  assignment  to  the  coke  com- 
pany is  not  for  us  to  consider.  Our  question  is  whether  the 
plaintiff  shows  a  right  to  recover  upon  the  facts  as  they  are 
presented  on  this  record. 

The  assignments  of  error  are  overruled  and  the  judgment  is 
affirmed. 


In  re  Estate  of  Alexander  Miller,  deceased.     Alexan- 
der Miller's  Appeal. 

[Marked  to  be  reported.] 

WiU— Issue  devisavU  vel  non — Evidence — Hypothetical  question. 
On  an  application  for  an  issue  devisavit  vel  non,  a  hypothetical  question 
embracing  all  the  material  facts  which  the  contestant's  evidence  tends  to 
prove  is  sufficient,  although  it  does  not  include  facts  which  may  be  fairly 
considered  irrelevant,  or  disputed  facts  which  proponent's  evidence  tends 
to  prove. 
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WiU — Testamentary  capacity — Undue  influence — Issue  devisavU  vel  non 
— Evidence, 

On  an  application  for  an  issue  devisnvit  vel  non,  contestants  undisputed 
evidence  that  the  decedent,  a  man  seven ty-tln*ee  years  old,  worth  over 
$800,000,  and  having  six  children,  left  by  his  will  more  than  three  fourths 
of  his  estate  to  one  of  them ;  that  for  ten  years  before  his  death,  a  period 
covering  the  date  of  the  will,  he  drank  largely  of  intoxicating  liquors,  and 
was  afflicted  with  locomotor  ataxia ;  conflicting  evidence  of  disinterested 
witnesses  that  he  was  almost  constantly  in  a  state  of  intoxication,  and  evi- 
dence of  interested  witnesses  that  during  the  peiiod  named,  the  excessive 
use  of  intoxicants  had  to  a  great  extent  weakened  his  memory  and  his  will 
power,  are  insufficient  to  go  to  the  juiy  on  the  question  of  testamentary 
capacity ;  but  where  the  contestant's  evidence  further  shows  that  the  son 
who  was  his  principal  beneficiary  had  had  great  influence  over  him  from 
a  time  antedating  the  execution  of  the  will  up  to  his  death ;  that  this  son 
had  lived  with  him,  had  been  his  confidant  for  years,  his  helper  in  his 
pliysical  infirmities  and  his  advisor  in  his  business  affaira,  and  that  he  had 
asserted  that  the  reason  of  his  constant  attention  to  his  father  was  that 
**  there  was  boodle  in  it  for  him,"  and  that  the  other  children  had  no  show 
as  *•  he  had  things  too  well  fixed  for  that;"  and  the  evidence  for  propo- 
nent showed  that  this  son  was  not  pei*sonally  present  when  the  will  was 
executed,  and  tended  to  show  that  at  times  testator  had  capacity  to  make 
a  valid  will,  the  evidence  is  sufficient  to  go  to  the  juiy  on  the  question  of 
undue  influence,  and  the  court  should  grant  an  issue. 

Will— Testamentary  capacUy— Beneficiary  under  will — Undue  influence 
— I^esumplion. 

Where  a  testator,  although  possessed  of  testamentary  capacity,  is  aged, 
infirm  bodily,  witli  mental  faculties  impaired,  if  a  confidential  advisor  be 
a  large  beneficiaiy  under  the  will  there  is  a  presumption  of  fact  that 
undue  influence  was  brought  to  bear  on  the  mind  of  the  testator,  and  the 
burden  is  on  the  beneflciary  to  rebut  that  presumption. 

Issue  devisavit  vel  non — Evidence — Interested  vntnesses— Credibility  of 
vHtnesses— Province  of  jury, 

.  On  an  application  for  an  issue  devisavit  vel  non  where  undue  influence 
is  alleged^  testimony  of  interested  witnesses  should  not  be  treated  as  de- 
serving  of  little  credit,  as  these  witnesses  are  generally  the  only  persons 
who  have  every  opportunity  to  observe  the  relations  between  the  maker 
of  the  will  and  him  whose  unlawful  influence  in  procuring  it  is  alleged ; 
and  while  their  interest  may  affect  their  credibility,  yet  their  credibility 
is  for  the  jury,  and  not  for  the  court. 

Argued  Nov.  10,  1896.  Appeal,  No.  Ill,  Oct.  T.,  1896,  by 
Alexander  H.  Miller,  from  decree  of  O.  C.  Allegheny  Co., 
June  T.,  1892,  No.  202,  dismissing  petition  for  an  appeal  from 
register  of  wills.  Before  Stbrrett,  C.  J.,  Green,  Williams, 
McCoLLUM,  Mitchell,  Dean  and  Fell,  J  J.  Reversed.  MrrcH- 
£LL  and  Fell,  JJ.,  dissent. 
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Petition  for  an  appeal  from  register  of  wills  admitting  will  to 
probate.    Before  Over,  J. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

Error  assigned  was  in  dismissing  the  appeal. 

W.  H.  Tomlinson  and  Charles  E.  Hogg^  for  appellant. — Where 
there  is  a  substantial  dispute  upon  a  material  question  of  fact 
such  an  issue  is  a  matter  of  right,  and  the  test  of  substantiality 
in  the  dispute  is  that  a  verdict  could  be  supported  by  the  trial 
judge,  upon  a  review  of  all  the  evidence  adduced :  Sharpless's 
Est.,  134  Pa.  260 ;  Knauss's  App.,  114  Pa.  10 ;  Armor's  Est., 
154  Pa.  517. 

A  man  of  sound  mind  and  disposing  memory  is  one  who  has 
a  full  and  intelligent  knowledge  of  the  act  he  is  engaged  in^ 
a  full  knowledge  of  the  property  he  possesses,  an  intelligent 
perception  and  understanding  of  the  disposition  he  desires  to 
make  of  it,  and  of  the  persons  and  objects  he  desires  shall  be 
the  recipients  of  his  bounty :  Wilson  v.  Mitchell,  101  Pa.  495 ; 
Thomas  v.  Carter,  170  Pa.  272. 

On  the  trial  of  an  issue  devisavit  vel  non  a  conflict  in  the 
evidence,  a  contrariety  of  the  opinions  expressed,  and  the  ve- 
racity of  the  witnesses,  are  matters  peculiarly  within  the  prov- 
ince of  the  jury,  and  with  them  the  court  has  nothing  to  do : 
Shaver  v.  McCarthy,  110  Pa.  339 ;  Newhard  v.  Yundt,  132  Pa. 
324 ;  Shaffer  v.  Clark,  90  Pa.  94 :  Weaver  v.  Craighead,  104 
Pa.  288 ;  Gmbbs  v.  McDonald,  91  Pa.  236  ;  Irish  v.  Smith,  8 
S.  &  R.  573;  McTaggart  v.  Thompson,  14  Pa.  149;  Reichen- 
bach  V.  Ruddach,  127  Pa.  564. 

Undue  influence  to  affect  a  will  must  be  such  as  to  subjugate 
the  mind  of  the  testator  to  the  will  of  the  person  operating  upon 
it :  Tawney  v.  Long,  76  Pa.  106  ;  Trumbull  v.  Gibbons,  2 
Zabriskie's  N.  J.  Rep.  155;  Tyler  v.  Gardiner,  35  N.  Y.  559; 
Reerae  v.  Parthemere,  8  Pa.  462 ;  Davis  v.  Calvert,  5  Gill  & 
John.  269. 

That  a  will  may  be  established  in  part  and  rejected  in  part  is 
well  established  law :  Steadman  v.  Steadman,  14  Atl.  Rep.  406 ; 
Florey  v.  Florey,  24  Ala.  241. 

The  declarations  of  the  principal  legatee  are  competent  evi- 
dence when  the  question  of  his  fraud  or  undue  influence  is 
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involved  in  the  case,  and  may  be  considered  as  any  other  testi- 
mony :  Morris  v.  Stokes,  21  Ga.  552 ;  Redf .  Am.  Cas.  on  Wills, 
200;  Herster  v.  Herster,  116  Pa.  612;  Rambler  v.  Tryon,  7 
S.  &  R.  90. 

The  court  in  considering  the  suflSciency  of  the  testimony  to 
establish  a  fact  must  take  the  evidence  as  true  with  every  rea- 
sonable influence  favorable  to  him  who  has  the  burden  of  proof  : 
Blakeslee  v.  Scott,  37  Leg.  Int.  474 ;  Hiss  v.  Weik,  78  Md.  439. 

JohnB  Mc  Cleave^  with  him  Clarence  Burleigh,  and  D,  T.  Wat- 
son^  for  appellee. — The  will  was  not  obtained  by  undue  influ- 
ence exercised  by  Florence  C.  Miller:  Dean  v.  Negley,  41  Pa. 
317 ;  Lang's  Est.,  44  Leg.  Int.  431. 

The  burden  of  proof  as  to  the  existence  of  such  constraint, 
at  the  very  time  of  making  the  will,  is  upon  the  contestant : 
Levis's  Est.,  140  Pa.  179;  Trost  v.  Dingier,  118  Pa.  269; 
Miller  v.  Oestrich,  157  Pa.  268 ;  Hoshauer  v.  Hoshauer,  26 
Pa.  407. 

Opinion  by  Mr.  Justice  Dean,  January  4, 1897 : 

Alexander  H.  Miller,  a  member  of  the  bar  of  Allegheny 
county,  on  September  4,  1887,  died  at  the  age  of  seventy-three 
years ;  his  wife  had  died  seven  years  before,  but  he  left  surviv- 
ing him  six  children,  Alexander  H.,  this  appellant,  with  four 
brothers  and  a  daughter,  Virginia,  married  to  Patrick  H.  Win- 
ston. He  left  a  will,  dated  May  24,  1883,  to  which  were  ap- 
pended two  codicils,  one  dated  May  29,  1884,  and  the  othei 
July  20,  1886.  His  estate,  made  up  of  realty  and  personalty^ 
was  valued  at  between  three  and  four  hundred  thousand  dollars. 

By  the  will  he  gave  his  executors  in  trust  for  his  daughter 
Virginia,  $25,000 ;  to  his  son  Zant,  ^,000 ;  to  his  son  Hamp- 
ton, an  annuity  of  $500  for  life;  to  Thomas,  $5,000;  to  his 
brother  George  W.,  an  annuity  for  life  of  $200.  All  the  resi- 
due he  gave  absolutely  to  his  son  Florence,  and  appointed  him 
and  James  J.  Donnell  executors  of  the  will. 

By  the  first  codicil,  he  adds  $5,000  to  the  bequest  to  his  son 
Thomas,  making  it  $10,000 ;  to  his  son  Alexander  H.,  who  had 
l)een  given  nothing  in  the  will,  he  gave  an  annuity  for  life  of 
$400.     By  the  second  codicil,  he  gave  to  his  son  Hampton,  in 
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addition  to  his  annuity,  a  house  and  lot  then  in  the  son's  occu- 
pancy, and  increased  Alexander's  annuity  ffom  $400  to  $500. 

The  result  of  the  will  and  codicils  was  to  leave  full  three 
fourths  of  the  estate  to  his  son  Floi^ence.  The  will  was  proved 
September  10, 1887,  without  notice  to  the  heirs  or  legatees ;  an 
appeal  was  taken  by  Hampton  J.  Miller  from  the  decree  admit- 
ting the  will  to  probate,  which  was  dismissed  because  of  neglect 
of  appellant  to  file  the  bond  required  by  law  (See  159  Pa.  562). 
On  June  27, 1892,  Alexander  H.  Miller,  this  appellant,  presented 
his  petition  to  the  orphans'  court  for  allowance  of  an  appeal  from 
same  decree.  In  this  petition  he  averred  testamentary  incapa- 
city of  his  father  at  the  date  of  the  execution  of  the  will  and 
codicils,  and  undue  influence  exercised  over  him  by  Florence  C. 
Miller,  the  principal  beneficiary,  to  procure  the  making  of  them. 
It  is  not  important,  in  the  issue  before  us,  to  notice  and  discuss 
the  decrees  on  this  petition  in  the  court  below,  in  the  interval 
between  probate  and  dismissal  of  petition;  they  afford  us  no  aid 
in  the  decision  of  this  contention.  It  is  sufficient  to  say  the 
appellant  got  his  case  properly  before  the  court  below,  and  that 
there  was  a  regular  judicial  decree  on  the  merits,  after  hearing, 
by  a  court  of  competent  jurisdiction,  against  him,  from  which 
he  now  appeals  to  this  court. 

He  alleges  the  court  erred :  first,  in  not  determining  there 
was  evidence  for  a  jury  that  the  testator  lacked  testamentary 
capacity  at  the  date  of  the  execution  of  the  will  and  codicils  ; 
and  second,  in  not  finding  there  was  evidence  for  a  jury  that 
the  will  was  procured  by  undue  influence  exercised  over  him 
by  Florence  C.  Miller. 

When  the  question  before  an  appellate  court  is,  whether  the 
evidence  adduced  in  the  court  below  was  of  that  character 
which  required  its  submission  to  a  jury,  and  the  answer  of  the 
appellate  court  is  in  the  affirmative,  a  sort  of  restraint  in  the  ex- 
pression of  an  opinion,  is  always  necessarily  imposed  on  the  ap- 
pellate court;  not  because  of  doubt  in  the  correctness  of  its 
judgment,  but  because  of  the  possible  effect  of  elaborate  dis- 
cussion on  the  retrial  of  the  cause.  Hence,  in  whatever  we 
may  say  in  vindication  of  this  judgment,  we  desire  it  to  be  dis- 
tinctly understood  we  are  not  pointing  out  what  the  verdict  of 
die  jury  ought  to  be,  but  only  the  evidence  on  which  a  jury, 
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after  a  consideration  of  it,  may  rest  a  verdict,  if  in  view  of  all 
the  evidence  such  verdict  be  warranted. 

The  appellant  averred  the  testator  lacked  testamentary  capac- 
ity when  he  executed  the  will  and  codicils ;  the  court  below,  as 
a  question  of  fact,  determined  this  averment  was  so  unfounded 
that  there  was  no  evidence  which  would  warrant  a  jury  in  sus- 
taining it,  but  that  on  the  contrary,  he  possessed  "  testamentary 
capacity  of  the  highest  order." 

It  was  alleged  tJie  testator  had  become  so  addicted  to  the  use 
of  intoxicating  liquor  years  before  the  date  of  the  will,  and  at 
that  date  the  habit  was  so  aggravated  and  confirmed,  that  his 
mental  powers  were  weakened,  and  bordered  on  imbecility.  In 
proof  of  this,  twenty  witnesses  were  called,  some  of  whom  had 
peculiar  and  long  continued  opportunities  of  observation,  who 
testified  that  he  began  the  drink  habit  about  the  year  1865,  and 
kept  it  up  until  after  the  date  of  the  will  and  codicils,  and 
until  his  death ;  it  had  so  grown  on  him  as  early  as  1879  that 
he  then  drank,  at  times  as  much  as  a  quart  a  day,  and  that  it 
might  be  easy  of  access,  he  kept  it  in  large  quantities,  both 
at  his  house  and  law  office ;  he  bought  whiskey  for  his  own  use 
on  more  than  one  occasion  by  the  barrel.  One  of  the  witnesses 
to  the  excessive  use  of  liquor  was  W.  A.  Lewis,  Esq.,  who 
commenced  reading  law  with  him  in  1865,  and  continued  in 
his  office  until  1882 ;  some  of  the  othei-s  were  servants  in  his 
family,  others  street  car  conductors  on  the  lines  leading  past 
his  home ;  besides  these  disinterested  witnesses,  were  some  of 
his  children,  living  much  of  the  time  in  his  house.  That  he 
drank  liquor  to  gross  excess  from  1879  to  his  death  cannot  be 
questioned  from  this  testimony,  unless  almost  every  one  of  the 
twenty  witnesses  be  guilty  of  flat  perjury.  If  they  be  believed, 
then  his  brain  was  saturated  with  alcohol  for  almost  ten  years 
before  his  death. 

But  further  than  this,  it  was  averred  and  not  denied,  the  tes- 
tator when  he  executed  the  will  and  codicils  was  afflicted  with 
locomotor  ataxia.  Thus,  appellant  alleged,  contributed  to  his 
physical  and  mental  prostration.  As  to  the  probable  effects  of 
alcoholism  and  the  disease,  locomotor  ataxia,  on  the  mind,  the 
testimony  of  reputable  experts  was  offered  by  the  contestants, 
but  rejected  by  the  court,  for  the  reason,  that  a  prima  facie  case 
of  incapacity  had  not  been  made  out,  and  the  further  reason, 
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that  a  hypothetical  question  put  to  the  experts,  purporting  to 
embrace  the  facts,  omitted  material  facts  proved  by  appellee. 
We  do  not  think  the  grounds  of  the  rejection  sufficient ;  the 
testimony  when  added  to  that  already  in  might  have,  if  duly 
considered,  affected  the  judgment  and  changed  the  result.  But 
a  comparison  of  the  hypothesis  with  the  facts  contestant's  evi- 
dence tended  to  prove,  shows  it  embraced  every  material  fact  he 
alleged ;  he  was  not  bound  to  include  in  it  facts  alleged  by  pro- 
ponents which  he  denied,  or  facts  which  may  be  fairly  con- 
sidered irrelevant.  Hence,  in  passing  on  the  testimony,  we 
take  into  consideration  that  which  was  rejected. 

The  learned  judge  of  the  court  below  went  beyond  the  issue 
in  his  finding  when  he  declared  the  testator  possessed  "  testa- 
mentary capacity  of  the  highest  order."  And  while  if  the  issue 
presented  only  this  one  question  the  error  might  be  of  no  con- 
sequence, yet  because  of  the  two  questions,  as  will  be  noticed 
in  our  discussion  hereafter  of  that  relating  to  undue  influence, 
the  error  becomes  very  material,  and  therefore  requires  notice. 
Take  first  the  undisputed  facts :  An  aged  man  worth  over 
$300,000  makes  his  will ;  he  has  six  children ;  he  gives  more 
than  three  fourths  to  one  of  them ;  for  ten  years  before  his  death, 
a  period  covering  the  date  of  the  will,  he  drank  largely  of  intoxi- 
cating liquors,  besides  was  sorely  aflfticted  with  an  incurable 
disease.  Next  take  the  disputed  facts :  The  testimony  of  dis- 
interested witnesses  shows  that  by  reason  of  the  excessive  use 
of  liquor  he  was  in  almost  a  constant  state  of  intoxication ;  inter- 
ested witnesses  then  testify  to  the  consumption  during  that 
period  by  him  daily  of  unusual  quantities  of  intoxicants,  that, 
in  consequence,  his  memory  had  failed,  and  his  power  of  will 
had  weakened.  Is  it  probable  in  view  of  the  undisputed  facts, 
as  well  as  those  disputed,  that  testator  had  testamentary  capac- 
ity of  the  highest  order?  Without  considering  the  expert  tes- 
timony, is  not  such  a  conclusion  opposed  to  common  knowledge 
derived  from  observation  ?  In  our  judgment,  there  was  mani- 
fest error  in  so  finding. 

But  keeping  within  the  scope  of  the  issue,  did  he  possess 
simply  testamentary  capacity  ?  That  is  all  the  law  requires  in 
a  valid  testamentary  disposition.  This  the  court  below  could 
have  found,  notwithstanding  testator's  established  habits  of 
intoxication.    Even  a  judicial  decree  that  he  was  an  habitual 
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(Ii-uiikard,  and  the  appointment  of  a  committee  would  haye  been, 
although  conclusive  as  to  contractual,  only  prima  facie  evidence 
of  testamentary  incapacity :  Lecky  v.  Cunningham,  56  Pa.  370. 
While  we  are  of  opinion  the  evidence  wholly  fails  to  establish 
a  high  order  of  testamentary  capacity,  we  will  not  say  the  tes- 
tator was  destitute  of  that  mental  capacity  requisite  to  a  valid 
testamentary  disposition  of  his  property.  On  this  first  branch 
we  sustain  the  court  in  refusing  an  issue,  not  because  the  decree 
is  clearly  right,  but  because  it  is  not  clearly  wrong;  the  evi- 
dence of  incapacity,  taken  altogether,  is  not  of  that  weight 
which  should  constrain  us  to  send  the  case  to  a  jury. 

The  next  question  is,  was  the  will  procured  by  undue  influ- 
ence exerted  over  the  testator  by  his  son,  Florence  C.  Miller? 
This  is  a  question  of  pure  fact.  As  is  said  in  Herster  v.  Her- 
ster,  116  Pa.  612,  "  Its  disposition  properly  rests  with  the  jury 
alone.  Even  if  the  trial  judge  should  feel  that  were  he  sitting 
as  a  juror  he  could  not  regard  the  evidence  as  suificient  to 
induce  him  to  find  a  verdict  against  the -will,  that  is  not  enougli 
to  justify  him  in  taking  the  case  entirely  from  the  jury.  ...  If 
the  testimony  is  such  that,  after  a  fair  and  impartial  trial  re- 
sulting in  a  verdict  against  the  proponents  of  the  alleged  will, 
the  trial  judge,  after  a  careful  review  of  all  the  testimony, 
would  feel  constrained  to  set  aside  the  verdict  as  contrary  to 
the  manifest  weight  of  the  evidence,  it  cannot  be  said  that  a 
dispute  within  the  meaning  of  the  act  has  arisen.  On  the  other 
hand,  if  the  state  of  the  evidence  is  such  that  the  judge  would 
not  feel  constrained  to  set  aside  the  verdict,  the  dispute  should 
be  considered  substantial  and  an  issue  to  determine  it  should 
be  directed.  ...  It  is  perhaps  well  to  say  that  undue  influ- 
ence may  be  exercised  secretly  as  well  as  openly,  and  this  is 
especially  possible  where  a  confidential  relation  exists  between 
the  principal  devisee  and  the  testator,  and  they  dwell  together 
in  the  same  house."  This  is  the  substance  of  our  authorities  in 
Pennsylvania  on  the  subject. 

Take  now  the  undisputed  evidence  as  to  testator's  age,  habite 
and  disease  at  the  date  of  the  will  and  codicils,  what  is  the  rea- 
sonable inference  to  be  drawn  as  to  his  testamentary  capacity  ? 
Can  it  be  of  that  order  which  it  undoubtedly  was  twenty  or 
thirty  years  before  his  death,  and  before  it  had  become  impaired 
^y  ^g^i  drunkenness  and  physical  infirmity?     Assuming  as  we 
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do  assume,  with  the  court  below,  that  testamentary  capacity 
existed,  and  that  if  voluntarily  and  independently  exercised  tes- 
tator was  competent  to  make  a  valid  will,  yet  was  the  capacity 
such  as  by  reason  of  its  impairment  it  could  easily  be  operated 
upon  by  outside  influence  ?  Then  follow  the  facts,  that  Flor- 
ence C^  the  son,  lived  in  the  house  with  his  father,  was  his  con- 
fidant for  years,  close  to  his  person,  his  helper  in  his  physical 
infirmities,  his  adviser  in  his  business  affairs;  then  come  the 
gross  inequalities  in  the  distribution  of  the  large  estate ;  the 
confidant  is  largely  the  beneficiary.  Next,  notice  the  aflBrma- 
tive  testimony  of  the  witnesses.  B.  F.  Young  testifies  that  he 
frequently  saw  Florence  with  his  father  when  the  latter  was 
intoxicated ;  once  on  the  cars  from  Uniontown  to  Pittsburg,  he 
says,  "  I  spoke  to  Florence  in  reference  to  the  old  man's  condi- 
tion at  the  time,  and  asked  him  why  he  alone  always  accom- 
panied the  old  gentlemen  in  that  condition ;  he  answered  at  the 
same  time  striking  his  chest  with  his  hand,  that  "  there  was 
boodle  in  it  for  him."  Further  on,  after  stating  that  he  had 
remarked  to  Florence  he  supposed  his  father  would  leave  his 
brother  Hampton  in  good  circumstances,  Florence  replied :  "  He 

mustn't  be  too sure  of  tlmt,  because  I  have  got  something  to 

say  in  the  matter."  Then  about  four  months  after  the  father's 
death  he  asked  Florence  what  chance  his  brothers  and  sister 
would  have  to  break  the  will,  and  he  replied :  "  They  didn't 
have  the  least  possible  show  on  earth,  that  he  had  things  too 
well  fixed  for  that."  Virginia  B.  Winston,  the  daughter,  tes- 
tifies that  in  1881,  Florence  made  a  proposition  to  her  to  join 
him  in  a  conspiracy  to  have  the  othel*  brothers  disinherited, 
which  she  refused.  Sarah  Outlaw,  a  servant,  testified  that  she 
had  fi*equently  heard  Florence  say  he  could  do  anything  he 
pleased  with  his  father.  Nine  witnesses,  interested  and  disin- 
terested, give  like  testimony,  tending  to  show  the  extent  of  the 
influence  obtained  by  Florence  over  his  father,  from  a  time 
antedating  the  will  until  his  death. 

"  Where  a  testator,  although  possessed  of  testamentary  capac- 
ity, is  aged,  infirm  bodily,  with  mental  faculties  impaired,  if  a 
confidential  adviser  be  largely  a  beneficiary  under  the  will,  there 
is  a  presumption  of  fact  that  undue  influence  was  brought  to 
bear  on  the  mind  of  the  testator,  and  the  burden  is  on  him  to 
rebut  the  presumption : "  Wilson  v.  Mitchell,  101   Pa.  495 ; 
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Armor's  Estate,  154  Pa.  517.  If,  in  aid  of  this  presumption, 
many  witnesses  testify  to  positive  acts  and  express  declarations 
indicating  the  unscrupulous  intention  of  the  confidant  to  exert 
his  influence  in  his  own  favor,  can  it  be  said  there  is  no  case 
for  a  jury? 

Many  reputable  witnesses  were  called  by  proponent  and 
heard  by  the  court,  whose  evidence  tended  to  establish  a  degree 
of  sobriety  on  part  of  testator,  that  he  correctly  transacted  legal 
business  for  his  clients,  and  that  when  they  saw  him  he  was 
not  under  the  influence  of  liquor,  and  conversed  intelligently. 
The  effect  of  their  testimony  was  to  show  that,  certainly  at  tim^, 
testator  was  not  incapacitated  to  make  a  valid  testament,  and  it 
properly  had  great  weight  with  the  court  on  this  branch  of  the 
case.  But  it  tended  only,  in  a  slight  degree,  to  negative  the 
testimony  of  contestant,  adduced  to  show  the  undue  influence 
exerted  by  Florence  over  his  father.  The  court  treats  the  evi- 
dence of  the  brothers  and  sister  as  deserving  of  little  credit, 
because  of  their  interest ;  but  it  must  be  borne  in  mind  tliat,  on 
questions  of  this  kind,  the  members  of  testator's  family  and 
the  inmates  of  his  home  are  generally  the  only  witnesses  who 
have  every  opportunity  to  observe  the  relations  between  the 
maker  of  a  will  and  him  whose  unlawful  influence  pi*ocures  it. 
Their  interest  may  affect  their  credibility,  but  if  they  had  no 
interest  they  would  seldom  be  in  a  situation  to  know  anything 
material  to  the  issue.  The  learned  judge,  also,  denies  the  credi- 
bility of  the  disinterested  witnesses,  and  arrives  at  his  conclu- 
sions, by  practically  disregarding  the  testimony  of  both  classes, 
interested  and  disinterestfed.  But  it  was  peculiarly  the  province 
of  the  jury  to  pass  on  the  credibility  of  these  witnesses,  as  has 
been  held  over  and  over.  The  learned  judge  does  not  take  up 
the  evidence  and  determine  whether  there  is  a  substantial  dis- 
pute demanding  an  issue,  but  he  considers  the  bearing  of  the 
evidence  on  the  issue  as  if  granted ;  analyzes,  weighs  it  on  both 
sides,  credits  and  discredits  witnesses,  then  determines  accord- 
ing to  his  judgment  the  truth  of  the  matter.  He  performed  as 
one  juror  a  duty  which  the  law  imposes  on  twelve.  In  fact, 
there  is  no  dispute  of  this  character  in  which  a  jury  could  pos- 
sibly have  any  duty  to  perform,  if  the  judge  chose  to  assume  it 
to  the  extent  it  was  assumed  in  this  preliminary  inquiry. 

That  Florence  was  not  personally  present  when  the  will  was 
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executed  is  a  fact  to  be  considered  with  all  the  other  evidence 
in  the  case  bearing  on  the  question  of  undue  influence.  The 
court  treats  this  as  most  conclusive  evidence  in  favor  of  the 
will.  But  this  fact  of  itself  has  no  such  significance.  If  it  had 
been  alleged  Florence  by  threats  or  other  means  had  excited 
the  fears  of  the  father  on  the  day  the  will  was  made,  and  that 
in  terror  he  had  given  him  the  bulk  of  his  estate,  the  fact  that 
he  was  not  personally  present  when  his  father  and  the  witnesses 
subscribed  their  names,  would  have  almost  conclusively  negatived 
such  a  theory ;  but  no  such  theory  is  put  forward  here.  It  is 
averred,  however,  that  by  a  long  course  of  deception  and  false- 
hood practiced  upon  his  father,  Florence  had  prejudiced  him 
against  his  other  children,  and  had  ingratiated  himself  in  his 
favor,  with  a  special  view  to  becoming  the  principal  object  of  his 
bounty ;  witness  after  witness  was  called  whose  testimony  tended 
to  show  this.  If  such  were  the  case,  and  the  father  became  there- 
by embittered  against  the  other  children,  and  especially  adopted 
Florence  as  his  favored  child,  it  was  not  specially  important 
that  Florence  was  not  present  when  the  will  was  signed ;  the 
machinations,  it  was  alleged,  which  had  prompted  such  a  will, 
had  been  practiced  to  that  end  for  years  preceding  it,  and  were 
kept  up  for  years  after  to  guard  against  a  change  of  it.  Assum- 
ing this  to  have  been  Florence's  conduct  he  would  naturally 
absent  himself  at  the  time  the  will  was  actually  subscribed. 

We  think  on  the  lines  of  the  testimony  pointed  out,  appellant 
had  a  case  for  a  jury,  on  the  question  as  to  whether  the  will 
had  been  procured  by  undue  influence  of  the  son  upon  the 
father.  And  while  the  evidence  tending  to  establish  testamen- 
tary incapacity  is  not  suflBcient  to  warrant  its  submission  to  the 
jury  on  an  issue  involving  tliat  question,  it  is  admissible  in  the 
determination  of  the  second  question.  The  condition  of  mind 
of  a  testator  alleged  to  have  been  unduly  influenced,  although 
of  testamentary  capacity,  is  important  in  determining  whether 
the  act  was  the  result  of  the  fraudulent  arts  practiced  upon  him. 

The  decree  of  the  court  below  is  reversed,  and  it  is  further 
ordered  that  an  issue  be  awarded  to  determine  whether  the 
alleged  will  and  codicils  were  procured  by  the  undue  influence 
of  Florence  C.  Miller. 
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Mb.  Justice  Mitchell,  dissenting. 
There  is  in  this  case, 

1.  Strong  affirmative  proof  of  every  element  of  testamentary 
capacity  in  the  act  itself,  the  will,  the  codicils  and  the  circum- 
stances of  their  making ; 

2.  The  overwhelming  testimony  of  witnesses  who  knew  the 
testator,  and  who  also  knew  the  requisites  of  testamentary 
capacity ; 

3.  The  conclusive  evidence  of  the  actual  transaction  of  busi- 
ness, personal,  professional,  and  as  trustee,  amounting  during 
the  period  involved,  to  more  than  $1,000,000,  and  no  pretense 
that  any  single  transaction  showed  incapacity ; 

4.  On  the  other  side  the  testimony  of  interested  witnesses 
and  the  opinions  of  experts  not  worth  a  rush  against  the  proved 
facts. 

There  is  no  trace  of  undue  influence  in  the  making  of  the 
will  or  the  codicils,  or  in  the  separate  custody  of  them  by  the 
testator  for  years  before  his  death.  That  he  preferred  one  child 
over  othere  was  his  right  as  a  parent,  and  that  he  preferred  the 
son  he  did  ought  not  to  surprise  any  one  who  reads  the  testi- 
mony even  of  the  others.  That  the  motives  of  the  favorite  may 
have  been  partly  mercenary  would  not  affect  the  fact  that  he 
was  the  only  one  who  stayed  with  and  assisted  his  father  in  his 
old  age,  or  whose  conduct  in  fact  was  not  such  as  tended  to 
drive  him  to  drink,  or  to  the  grave. 

As  I  am  of  opinion  that  the  evidence  is  not  sufficient  to  per- 
mit a  jury  to  set  aside  this  will  I  would  affirm  the  judgment. 

Mb.  Justice  Fell  joins  in  this  dissent. 
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ACCUMULATIONS. 

1.  Will — lifect  of  legacy  for  particular  purpose,    "BogevH^B  Est*^  602. 

ACTIONS. 

1.  Negligence — Death — Right  of  action— Acts  of  April  15,  1851,  and 
ApHl  26, 1855.    Taylor's  Est.,  254. 

AMENDMENT. 

1.  Practice^  C.  P,— Parties,    Taylor  v.  Sattler,  451. 

APPEALS. 

1.  Charge  rf  court— Review,    O'Toole  v.  Publishing  Co.,  271. 

2.  Evidence — Objection  to  evidence — Practice,  C,  P.  Danley  T.  Dan- 
ley,  170. 

3.  Judgment— Review — Practice,  S,  C, — Road  law,  A  judgment  is 
not  to  be  reversed  at  random,  or  for  suspicion  of  error.  Pittsburg  T. 
Maxwell,  553. 

4.  Libel— Evidence — Review.    Wallace  T.  Jameson,  98. 

5.  Practice f  O,  C, — Conclusiveness  of  auditor^ s  report — Promissory 
notes — Decedents'  estates.  An  auditor's  findings  on  sufficient  evidence, 
confirmed  by  the  court  below,  tliat  two  notes  given  to  the  decedent  by 
his  sons  had  been  destroyed  without  the  consent  of  all  the  distributees, 
will  not  be  reversed  by  the  Supreme  Court.    Meyers'  Est.,  163. 

6.  Road  law — Conclusiveness  of  viewers^  findings  of  fact.  The  find- 
ing of  road  viewers  on  questions  of  fact,  approved  by  the  court  below 
after  a  thorough  examination,  will  not  be  disturbed  by  the  Supreme 
court,  except  for  clear  error.    Amberson  Are.,  634. 

7.  School  laws — Review  by  Supreme  Court y  not  decided  whether  under 
the  act  of  1893  any  power  of  review  of  the  decree  of  the  court  of  com- 
mon pleas  is  given  to  the  Supreme  Court.  It  seems  that  such  power 
is  doubtful,  except  in  a  case  of  manifest  abuse  of  discretion  by  the 
common  pleas.    Bole  on  Walker,  24. 

8.  Sewers — Assessment  for  benefttM — Constitutional  law — Trial  by  Jury 
—Act  of  May  16,  1891.  Under  the  Act  of  May  16,  1891,  P.  L.  75,  an 
owner  of  land  whose  property  has  been  assessed  for  benefits  for  a 
sewer,  has  a  right  to  an  appeal  from  the  award  of  viewers,  and  to  a 
trial  by  jury.    Beechwood  Are.  Sewers,  494. 

Vol.  clxxix — 42  (657) 
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ARBITRATION. 

1.  Bevocable  agreement— Arbitrators  not  named.  Where  an  agree- 
ment to  arbitrate  does  not  provide  for  submitting  matters  of  dispute 
to  any  particular  person  or  tribunal  named,  but  to  one  or  more  per- 
sons to  be  eventually  chosen  by  the  parties,  it  is  revocable  by  either 
pai-t^'.    Tost  T.  Ins.  €0.9  381. 

ARREST  WITHOUT  WARRANT. 

1.  Hearing,  Wliile  an  arrest  on  an  exigency  where  reasonable  grounds 
of  suspicion  exist  may  be  made  without  a  warrant,  it  is  the  duty  of 
the  person  or  officer  making  the  arrest  to  take  the  accnsed  before  a 
magistrate  for  formal  accusation  and  Iieaiing  before  he  shall  have  been 
locked  up.    B«rk  r.  Howley,  539. 

ASSIGNMENT  FOR  CREDITORS. 

1.  Trustee — Act  of  April  11,  1843.  An  instrument  under  seal  con- 
taining a  declaration  of  trust,  made  by  debtors,  on  account  of  present 
inability  to  pay  their  debts,  with  intent  to  prefer  certain  creditors  over 
others,  is  a  voluntary  assignment  for  the  benefit  of  creditors,  and  under 
the  Act  of  April  17,  1843,  P.  L.  273,  enures  for  the  benefit  of  all  cred- 
itors; and  it  is  immaterial  that  no  residuai*y  interest  was  expi-essly 
reserved  in  favor  of  the  assignors,  or  that  the  assignment  involved  the 
completion  of  certain  contracts.  The  creditors  preferred  under  such 
an  instrument  are  not  bona  fide  purchasers  for  value,  but  are  mere 
volunteers.    Manu,  Moon  A  Co.  y.  Wakefleld,  398. 

ATTACHMENT  EXECUTION. 

1.  Gamishee''8  answers  to  interrogatories.  A  garnishee's  answer  to 
interrogatories  will  not  be  coustrued  with 'the  same  strictness  as  an 
affidavit  of  defense,  and  it  need  not  set  forth  specifically  and  at  length 
the  nature  and  character  of  his  defense,  but  only  such  facts  as  are 
material  to  the  admission  or  denial  of  indebtedness  to  the  defendant. 

A  garnishee  is  not  bound  to  submit  to  every  conceivable  question: 
and  where  he  refuses  to  answer  a  question  because  either  he  or  his 
counsel  think  it  is  improper  or  immaterial,  he  is  entitled  to  instruction 
from  the  court  before  judgment  is  entered  against  him.  McCallnm 
T.IiOckharty427. 

2.  Transfer  of  negotiable  note.  In  an  attachment  execution  the  gar- 
nishee in  his  answer  to  interrogatories  admitted  tliat  he  had  purchased 
i*eal  estate  from  the  defendant,  and  had  given  his  note  for  the  balance 
of  the  purchase  money.  He  further  averred  that  the  note  had  been 
tiansferred  by  the  defendant  to  a  bona  fide  purchaser  for  value.  He 
did  not  give  the  name  of  the  transferee,  but  this  was  not  specifi- 
cally requii*ed  by  the  interrogatories.  i/cZd,  that  the  answer  was  suf- 
ficient to  prevent  judement.    McCallnm  T.  Loekhartf  427. 

ATTORNEY  AT  LAW. 

1.  Corrupt  misconductSriberi/— Libel.  To  impute  cormpt  or  dis- 
honorable action  to  an  attorney  in  his  professional  conduct  is  action- 
able per  se  though  it  falls  short  of  bribery.    Wallajee  T*  JamesOBy  98. 

2.  IHsbarment — Jurisdiction — Jury  triaL     The   court  of  common 
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pleas  has  jurisdiction  to  disbar  an  attorney  at  law  when  he  becomes 
unworthy,  without  calling  upon  a  juiy  to  pass  upon  his  misconduct. 

In  proceedings  to  disbar  an  attorney  the  testimony  showed  that  dur- 
ing the  progress  of  certain  litigation  in  which  he  was  interested  as 
counsel,  he  had  repeatedly  made  charges  against  four  judges  wlio  liad 
been  connected  with  the  litigation,  to  the  effect  that  they  were  guilty 
of  misconduct  and  crimes  which  if  proved  would  subject  them  to  im- 
peachment and  removal  from  office.  It  was  conclusively  showa  that 
the  charges  were  unfounded.  He  subsequently  wrote  letters  to  a  judge 
while  a  rule  was  pending  and  undecided,  charging  that  the  judge  had 
made  a  decision  in  the  case,  which  he  had  withdrawn  iu  the  attorney's 
absence,  at  the  request  of  the  opposing  counsel.  All  three  of  the  judges 
of  the  court  found  that  the  letters  were  written  with  a  view  to  influence 
the  decision,  and  that  they  were  intended  to  reflect  upon  the  judicial 
integrity  of  the  couii;.  The  evidence  showed  that  the  offending  attor- 
ney was  just  past  middle  life,  and  that  prior  to  the  litigation  in  question 
had  been  of  reputable  character  and  assiduous  in  the  practice  of  his 
profession,  and  that  he  is  dependent  for  his  support  upon  his  profes- 
sional income.  The  lower  court  entered  a  decree  of  disbarment. 
Held,  that  the  punishment  was  too  heavy,  and  the  decree  should  be 
modified  so  as  to  permit  him  to  be  reinstated  at  the  end  of  two  years 
from  the  date  of  disbarment,  if  in  the  meantime  nothing  further  should 
appear  against  his  private,  and  professional  character.  Smith's  Ap- 
peal^ 14. 

BOND. 

1.  Mortgage— Beleaae,    Neale  Y.  Dempster,  569. 

BRIDGES. 

1.  County  bridges — Townships — Acts  of  June  13,  1836,  and  April  13, 
1843 — Duty  to  repair.  Under  the  Acts  of  June  13,  1836,  section  35, 
P.  L.  560,  and  April  13,  1843,  P.  L.  221,  it  is  the  duty  of  the  county, 
and  not  of  the  township,  to  repair  a  county  bridge  and  maintain  it  in 
safe  condition;  and  this  duty  includes  not  only  the  repair  of  the 
bridge,  but  of  the  approaches  and  wing  walls  leading  thereto:  Gates 
V.  Pennsylvania  R.  R.,  150  Pa.  50,  distinguished. 

The  fact  that  the  supervisors  of  a  township  have  repaired  the  ap- 
proaches and  wing  walls  of  a  county  biidge  will  not  relieve  the  county 
of  the  consequences  resulting  from  the  dangerous  condition  of  the  ap- 
proaches and  wing  walls,  or  impose  liability  upon  the  township  for 
such  consequences.    Francis  T.  Township,  105. 

2.  Ferries  —  Eminent  domain  —  Damages,  Ferry  Co.  T.  Bridge 
Co.y466. 

3.  Negligence — Guard  rail — Contributory  negligence — Prozince  of 
court  and  jury.    Anberle  T.  McKeesport,  321. 

BROKER. 

1.  Contract — Evidence.  In  an  action  by  T.  against  a  firm  of  brokers 
to  recover  a  balance  alleged  to  be  due  upon  a  transaction  in  railway 
stock,  defendant  claimed  that  he  had  no  dealings  with  T.,  but  only 
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with  his  son,  T.,  Jr.  The  evidence  of  both  father  and  son  waa  that 
the  son  dealt  with  the  defendant  in  the  railway  stock  transaction  as 
agent  for  his  father.  The  first  receipt  signed  by  the  defendant  was 
to  T.,  Sr.,  and  all  other  letters  and  receipts  relating  to  the  railway 
stock  wei*e  to  T.  Three  years  after  the  beginning  of  the  transaction 
in  railway  stock  the  son  began  dealings  with  the  defendant  in  wheat. 
All  the  correspondence  relating  to  the  wheat  transactions  was  with 
T^  Jr.  During  the  progress  of  the  transactions  the  defendant  permit- 
ted the  son  to  draw  money  from  the  street  railway  stock  account,  and 
apply  it  to  the  wheat  account  This  was  done  without  the  knowledge 
of  T.,  Sr.  There  was  a  loss  on  the  wheat  account  which  the  defend- 
ant offsets  against  the  gain  on  the  railway  stock  account,  claiming 
that  the  transactions  in  both  accounts  were  for  the  son.  Held  (1)  that 
the  question  whether  the  defendant  knew  that  the  transactions  in  rail- 
way stock  were  on  account  of  the  father,  was  for  the  jury;  (2)  tliat  a 
mere  authority  from  the  father  to  the  son  to  purchase  stock  for  the 
father  would  not  justify  the  defendant,  knowing  the  facts,  in  allowing 
the  son  to  withdraw  money  from  the  railway  stock  account  for  his 
private  use  for  any  purpose;  (:$)  that  the  fact  that  the  father  may  have 
allowed  the  son  to  draw  out  some  of  the  money  from  the  railway 
stock  account,  and  use  it  for  himself,  did  not  operate  as  a  general 
sanction  for  all  the  son^s  acts,  nor  clothe  him  with  the  authority  of  a 
general  agent.    Thompson  t.  Spronl  Co.,  266. 

CERTIORARL 

1.  Allowance  <](f— Special  allocatur.  Prior  to  final  judgment  a  writ 
of  certiorari  cannot  issue  without  an  allocatur.  Wallace  T*  Jane« 
son,  94. 

CHARITY. 

1.  Will — Charitable  bequest^Act  qf  April  26,  1855,  sec.  11.  A  prom- 
issory note  under  seal  made  by  testatrix  to  a  charitable  corporation 
within  thirty  days  prior  to  her  death,  with  a  direction  in  her  will  con- 
temporaneously made  that  the  note  shall  first  be  paid  out  of  her  es- 
tate, is  in  violation  of  the  Act  of  April  26,  1855,  sec.  11,  P.  L.  «S32,  and 
void.  McGlade^s  Appeal,  99  Pa,  338,  has  been  practically  overruled. 
Laebbe'8  Est,  447. 

CONSIDERATION. 

1.  Failure  of— Evidence.     Daris  T.  Huggins,  508. 

COXSTITUTIOXAL  LAW. 

1.  Sewers — Assessment  for  ben^ts — Appeals — Trial  by  Jury — Act  ctf 
May  16,  1891.    Beeehwood  Are.  Sewers^  494. 

CONTRACT. 

1.  Arbitration— Revocable  agreement — Arbitrators  not  named.  Tost 
T.  Ins.  COm  281. 

2.  Building  contract — Affidavit  of  defense.  In  an  action  to  recover 
the  final  payment  alleged  to  be  due  upon  a  building  contract,  it  ap- 


Digitized  by  VjOOQIC 


INDEX.  661 

CONTBJlCT— continued. 

peared  that  the  building  was  to  be  finished  to  the  satisfaction  of  the 
owners  and  their  architect,  and  that  the  plaintiffs  were  to  so  complete 
and  deliver  the  building  that  the  owner  would  not  be  liable  beyond  a 
sum  specified.  A  per  diem  penalty  was  provided  for  delay.  The 
plaintiffs'  claim  in  the  suit  was  under  the  contract  for  the  whole  con- 
tract price,  and  for  extra  work  besides.  The  statement  of  claim  ad- 
mitted that  a  very  important  part  of  the  work  done  by  the  plaintiffs 
was  rejected  by  the  architect,  and  was  done  by  other  parties;  but 
asserted  that  this  was  due  to  a  mistake  of  the  architect.  The  state- 
ment also  made  claim  for  extra  work  in  contravention  of  the  express 
terms  of  the  contract  The  statement  admitted  that  there  was  a  con- 
siderable delay  in  finishing  the  building,  but  alleged  that  this  delay 
was  owing  to  the  defendant's  conduct.  An  affidavit  of  defense  was 
filed  averring  that  the  building  had  not  been  finished  to  the  satis- 
faction of  the  ai'chitect  and  owner;  that  liens  had  been  filed  against 
it;  that  a  heavy  penalty  had  accrued  against  plaintiffs  by  reason  of 
delay,  and  that  only  a  certain  sum  specified  which  was  much  less  than 
the  amount  claimed  by  plaintiffs  was  due  for  extra  work.  Ileld,  that 
as  it  appears  by  plaintiffs'  statement  that  they  did  not  perform  all  of 
the  work,  and  did  not  finish  it  **  to  the  satisfaction  of  the  ownei*s  and 
architect,"  and  that  there  are  active  elements  of  dispute  between  the 
parties,  the  affidavit,  while  hot  very  specific,  was  sufficient  to  prevent 
judgment    Murphy  T«  Bank»  295. 

8.  Building  contract— Architect — Charge  of  tlie  court — Question  for 
jury.    Balph  t.  Bank,  430. 

4.  Building  contract — Release  of  liena — Estoppel — Surety.  Slicker 
T.  Schncherty  401. 

5.  Decedents'  estates — Nursing,    Smith  T*  Befmery  442. 

6.  Equity — Executory  contract — Words  of  inheritance.  Frits  v. 
Mengesy  122. 

7.  EvideTice— Broker's  transaction — Question  for  jury.  Thompsou 
T.  Spronl  &  Com  266. 

8.  Evidence — Parol  agreement.  In  an  action  upon  a  parol  contract 
to  clean  out  an  oil  well  which  the  plaintiff  had  previously  agreed  by 
written  contract  to  complete  the  drilling  of,  the  written  contract  may 
be  admitted  in  evidence  merely  as  explanatory  of  the  testimony  relat- 
ing to  the  verbal  contract  on  which  the  suit  is  brought.  Taylor  T« 
Sattler,  451. 

9.  Evidence — Parol  evidence  to  vary  written  contract — When  insuffi- 
cient.   Dickson  t.  Mfg.  Co«9  34.S. 

10.  **  Excavated  and  prepared  " — Expert  testimony — Meaning  of  tech- 
nical terms.  Plaintiff  agi-eed  in  writing  to  furnish  the  materials  and 
build  an  electric  railway  in  a  good,  substantial  and  workmanlike  man- 
ner, and  deliver  it  to  the  defendant  **  complete  and  ready  for  opera- 
tion." The  defendant  was  to  deliver  the  ties,  and  the  roadbed  was  to 
be  **  excavated  and  prepared  "  by  the  defendant  There  was  no  ex- 
press provision  in  the  contract  in  regard -to  ballasting  the  road.  Held^ 
that  the  defendant  could  prove  by  expert  testimony  that  the  meaning 
of  the  words  **  excavated  and  prepared"  as  used  in  the  contract  was 
not  such  as  imposed  upon  it  the  duty  of  ballasting  the  road.  Miller 
T.  Bailway  Co.,  350. 
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11.  Fraud — Undue  influence — Emdence — Burden  qf  proof .  Stepp  T. 
Frampton,  284. 

12.  Heira — Agreement  as  to  property — Interest  on  recognizance  for 
owelty.  The  heirs  of  a  decedent,  in  partition  proceedings,  dealing 
with  their  own  property,  may  make  any  agreement  with  regard  to  the 
property  that  they  may  desire,  and  it  is  competent  for  them  to  agree 
that  interest  shall  not  be  charged  upon  a  recognizance  for  owelty. 
Meyers'  Est.^  157. 

13.  Irregularity  qf.  An  irregularity  in  such  a  contract  as  a  city  can 
authorize  may  be  waived  by  the  city.    Amberson  Are.}  634. 

14.  Life  insurance — Applications — Warranty  as  to  truth  qf  facts  set 
forth  in  the  application.    Wall  T.  Boyal  Societyy  355. 

16.  Party  walls— Bights  qf  grantee.    Yoight  T«  Wallace*  520. 

16.  Practice^  C.  P. — Affidavit  of  d^ense — Building  contract — Suffi- 
ciency of  affidatit.    Murphy  T«  Bank*  295. 

17.  Bescission  qf— Principal  and  agent — Vendor  and  vendee.  Kor- 
zawski  T*  Schneider*  500. 

18.  Bescission — Fraud — False  representation.  An  intention  to  de- 
ceive and  a  false  statement  even  on  a  mateiial  point  will  not  over- 
throw a  bargain,  unless  the  statement  was  the  means  of  producing  It. 
Ackman  t.  Jaster*  463. 

CONTROLLER,  see  Public  Officers. 

CORPORATIONS. 

1.  Dividend — D^nition  of  dividend.  A  dividend  is  the  share  of  a 
sum  divided  that  falls  to  each  individual;  a  distributive  sum,  share 
or  percentage,  applied  to  the  profits  as  apportioned  among  stockhold- 
ers. It  diffei's  from  profits  in  being  taken  by  a  competent  authority 
out  of  the  joint  property  of  the  partnership  or  company  and  trans- 
ferred to  the  separate  property  of  the  individual  partners  or  stock-' 
holders.    Allegheny  v.  Railway  Co.*  414. 

2.  Exchange  of  stock — Dividend.  A  traction  company  leased  a  street 
railway  company  and  exchanged  its  shares  of  stock  for  the  street 
railway  company's  shares  in  proportion  of  eight  to  one,  which  was 
their  relative  market  values.  The  street  railway  company  also  trans- 
ferred to  the  traction  company  the  shares  of  a  third  railway  company 
and  some  real  estate,  in  alleged  consideration  of  the  issue  of  addi- 
tional shares  of  its  stock  to  the  stockholders  of  the  railway  company. 
Held,  that  if  there  was  such  an  agreement,  it  would  seem  to  be  a 
severance  of  these  shares  from  the  corporate  property,  and  a  distribu- 
tion of  the  value  of  the  shares  of  the  third  company  among  the 
stockholders,  and  was  therefore  a  dividend.  Allegheny  T*  Railway 
Co.,  414. 

3.  Street  railways  —  Dividend  —  Discretion  of  directors.  Where  a 
sti*eet  railway  company  is  authorized  by  its  charter  to  declare  divi- 
dends **  of  so  much  of  the- profits  of  said  company  as  shall  appear  ad- 
visable to  the  directors  thereof,"  but  in  no  case  to  exceed  the  amount 
of  tlie  net  profits  of  the  company,  it  is  discretionary  with  the  direct- 
ors to  declare  such  dividends  "  as  shall  appear  advisable"  to  them* 
not  exceeding  net  profits. 
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Where  a  street  i*ailway  company  is  required  by  its  charter  to  pay  to 
a  city  a  tax  upon  **  dividends  declared,'*  and  discretionary  power  is 
given  by  the  charter  to  the  directors  to  declare  dividends,  the  tax  can 
only  be  levied  upon  the  dividends  declared  by  the  directors,  and  not 
upon  the  par  or  market  value  of  the  stock,  or  on  profits  earned. 

A  street  i*ailway  company  was  required  by  its  charter  to  pay  a  tax 
to  a  city  upon  **  dividends  declared.*'  A  traction  company  leased  the 
propei*ty  and  franchises  of  the  street  railway  company.  At  the  time 
of  the  lease  the  market  value  of  the  shares  of  the  railway  company 
was  eight  times  that  of  the  shares  of  the  traction  company.  The 
stockholders  of  the  street  railway  company  transferred  their  stock  to 
the  traction  company  and  i*eceived  eight  shares  of  the  traction  com- 
pany's stock  for  one  share  of  the  railway  company's  stock.  The  rail- 
way company's  stock  became  an  asset  of  the  traction  company,  and 
was  pledged  as  collatei*al  security  for  its  bonds.  Held^  that  the  whole 
transaction  was  a  change  of  ownership  of  the  same  property,  and 
neither  in  form  nor  in  substance  the  declaration  of  a  dividend.  Alle- 
gheny T.  Railway  Co«»  414. 

4.  Street  railways — Dividend — Increase  cf  stock,  A  nominal  or 
arithmetical  increase  of  shares,  without  transferring  to  the  stock- 
holders anything  out  of  the  treasuiy  or  property  of  the  corporation, 
and  which  is  not  a  cover  for  distribution  of  accumulated  profits,  is 
not  a  dividend. 

Three  street  railway  companies  agreed  to  consolidate.  The  first 
company's  stock  was  worth  per  share  five  times  as  much  as  that  of 
the  second  company,  and  ten  times  as  much  as  that  of  the  third  com- 
pany. To  obtain  a  convenient  divisor  of  the  consolidated  stock,  the 
first  company  increased  its  shares,  and  the  new  stock  was  issued  iu 
proportion  of  ten  shares  for  each  one  of  the  first  company,  two  for 
each  one  of  the  second  company,  and  one  for  each  of  the  third  com- 
pany, thus  preserving  the  proportionate  value  of  each  to  the  other. 
Held^  that  the  issue  of  the  increased  stock  to  the  stockholders  of  the 
the  first  company  was  not  a  dividend  within  the  meaning  of  a  law 
which  required  the  company  to  pay  a  tax  to  a  city  on  dividends  de- 
clared.   Allegheny  y.  Railway  Co.^  424. 

5.  Water  companies.  The  ownership  of  property  by  a  corporation 
is  as  absolute  and  comprehensive  as  that  by  a  private  citizen.  It  in- 
cludes the  right  to  put  a  value  upon  its  property,  and  to  determine 
on  what  terms  it  will  part  with  it,  or  supply  its  customers  with  the 
commodity  in  which  it  deals,  in  the  same  manner  that  an  individual 
or  a  partnership  could  do.  But  as  the  corporation  derives  its  exist- 
ence and  its  powers  and  franchises  from  the  state,  it  is  more  directly 
accountable  to  the  state  than  a  natural  person  now  is,  under  existing 
laws,  for  the  exercise  of  good  faitli  in  the  conduct  of  its  business 
and  for  the  reasonableness  of  its  charges.  Brymer  T.  Water  Co.y 
281. 

COUNTY. 

1.  Bridge9^IhUy  of  county  to  repair.    Francis  t.  Township^  10.>. 
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CRIMINAL  LAW. 

1.  Forgery — Alteration  of  lease  ^  Malicious  proeecution^Probable 
cause,    Gaertner  t.  Uejrly  391. 

DAMAGES. 

1.  Ferries— Bridges— Eminent  domain,  Fenrj  Co.  T.  Bridge  Co., 
466. 

2.  Measure  of— Libel— Evidence,  In  an  action  for  libel,  it  is  proper 
in  8uppoi*t  of  the  averment  of  special  damage  to  admit  evidence  to 
show  the  injurious  effect  of  the  publication  upon  the  reputation  of 
the  plaintiff  among  her  friends  and  acquaintances,  and  that  it  pre- 
vented her  from  obtaining  employment.  O'Toole  T«  Printingr  k  Pnb* 
Co.,  271. 

3.  Measure  cf— Mines  and  mining — Tenants  in  common — Account- 
ing— Demand  for  account  —  Coal  in  place  —  Custom,  McCtowan  T. 
Bailey,  WUson  &  Co.,  470. 

4.  Negligence — Release  cf  damages.  Where  a  woman,  for  a  valuable 
consideration,  executes  to  a  railroad  company  a  release  of  dam^es  for 
personal  injuries,  after  discussing  its  terms,  and  after  having  had  an 
opportunity  to  consult  her  friends,  and  without  fraud  upon  the  part 
of  the  company,  and  where  it  appears  that  she  is  a  woman  of  intelli- 
gence and  fair  education,  she  will  be  concluded  by  it,  although  her 
injuries  turn  out  to  be  of  a  more  serious  character  than  she  8uppose<l 
them  to  be  at  the  time  she  signed  the  release.  Seeley  T.  Traction 
Co.,  334. 

5.  Negligence — Widow  and  children— Acts  qf  April  15,  1851,  and 
April  26, 18.55.    Allison  T.  Powers,  531. 

DEATH. 

1.  Negligence — Bight  cf  action — Guardian  and  ward,  Taylor's 
Est.,  254. 

DECEDENT'S  ESTATE. 

1.  Contract — Nursing,  In  an  action  on  an  oral  contract  for  nursing 
a  decedent,  the  evidence  tended  to  show  that  the  decedent  being  infirm 
made  a  contract  with  plaintiff  to  board,  nurse  and  care  for  him  during 
the  remainder  of  his  life.  The  decedent  was  to  build  a  house  of  eight 
rooms,  four  of  which  were  to  be  for  his  own  use,  and  four  for  the  use 
of  the  plaintiff  and  her  family.  Here  she  was  to  board  and  nurse  him 
while  he  lived,  and  he  was  to  pay  her  $6.00  per  week  for  his  board  and 
givd  her  the  house  for  her  care  and  attention  to  him.  Decedent  paid 
his  board,  but  did  not  secure  the  house  to  the  plaintiff  by  will  or  any 
other  form  of  conveyance.  Held^  (1)  that  as  the  action  was  for  care 
and  attention  given,  evidence  as  to  the  price  of  board  in  the  neighbor- 
hood was  immaterial,  inasmuch  as  the  board  had  always  been  paid,  and 
there  was  no  controversy  in  reference  to  it;  (2)  that  evidence  as  to  what 
would  be  a  fair  rental  for  the  four  rooms  occupied  by  the  plaintiff  was 
immaterial,  as  the  contract  did  not  provide  for  rent;  (3)  that  the  ques- 
tions were  whether  the  services  as  nurse  had  actually  been  performed 
under  a  promise  that  they  should  be  paid  for,  and  what  was  their  value; 
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(4)  that  a  verdict  and  judgment  for  plaintiff  should  be  sustained.  Smith 
T.  Beimer,  442. 

2.  Evidence— Mortgage— Parol  evidence  to  vary.   SchiehPs  Est.,  308. 

3.  Executors  and  administrators — Agreement  with  executor — Sale  of 
real  estate.    Smith's  Est.,  208. 

4.  Intestate  laws — Widow — Tenants  in  common — Accounts — Trespas- 
sers.    McGowan  t.  Bailej,  Wilson  &  Co.,  470. 

6.  Partition — Agreemeyit  among  heirs — Recognizance  for  owelty — 
Interest— Act  of  May  S,  1876.    Mejers'  Est.,  157. 

6.  Practice^  O.  C— Conclusiveness  of  auditor^ s  report — Promissory 
note.    Meyers'  Est.,  163. 

6.  Practice,  O.  C— Power  qf  courts  to  correct  error  in  decree — Part- 
nership—Deed— Mistake — Orphans'  court.    Nimick's  Est:,  591. 

7.  Will— Charitable  bequest— Act  of  April  26, 1855,  sec.  11.  LDebWs 
Est.,  447. 

8.  Will— Construction  of— Devise.    Jackson's  Est.,  77. 

9.  Will — Effect  of  legacy  for  particular  purpose — Gift — Legacy — Ac- 
cumulations.   Bogrers's  Est.,  602. 

10.  Will — Issue  devisavit  vel  non — Evidence — Hypothetical  question — 
Testamentary  capacity — Undue  ir^uence — Beneficiary  under  will — Pre- 
sumption— Interested  witness — Credibility  of  witnesses — Province  qf 
jury.    Miner's  Est.,  645. 

11.  Will — Trusts  and  trustees— Discretion  cf  trustee.  Foster's  Est., 
610. 

DEED. 

1.  Husband  and  vjife — Gift — Adverse  possession.  Beagle  Y.  Beagle, 
89. 

2.  Partnership — Jurisdiction  cf  O.  C.  to  correct  mistake.  N imick's 
Est.,  591. 

3.  Recording  deed — Notice.  In  an  action  of  ejectment  it  appeared 
that  the  deed  under  which  defendant  claimed  was  executed,  delivered 
and  recorded  about  eight  months  before  the  deed  from  the  same 
grantors  under  which  plaintiff  claimed,  was  placed  of  recoi*d.  The 
latter  deed  was  dated  over  ten  years  before  the  deed  to  the  defendant 
The  evidence  as  to  whether  the  defendant  had  notice,  or  had  reason 
to  know,  of  the  unrecorded  deed  was  conflicting,  and  was  submitted 
to  the  jury.  Held,  that  a  verdict  and  judgment  for  defendant  should 
be  sustained.    Biddle  T.  Armstrong,  263. 

DIVIDEND. 

1.  Corporations — Street  rMways — Increase  of  stock.  Allegheny  r. 
Bailway  Co.,  424. 

2.  Definition  of— Discretion  of  directors — Exchange  qf  stock.  Alle- 
gheny T.  Bailway  Co.,  414. 

DEVISE,  see  WilL 

EASEMEXT. 

1.  Landlord  and  Tenant — Servitude  —  Railroad  bridge — Eviction, 
FlaintitT  leased  land  to  the  defendant  on  which  there  had  stood  in 
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practically  the  same  condition  for  many  years  a  railroad  viaduct  The 
railroad  had  the  right  to  maintain  the  viaduct  on  the  land,  under  con- 
demnation proceedings  and  under  a  release  of  a  former  owner  of  the 
land.  Subsequent  to  the  date  of  the  lease  the  railroad  company  found 
it  necessary  during  a  few  months  of  defendant's  term  to  repair  and 
practically  reconstruct  the  viaduct.  In  consequence  of  this  the  de- 
fendant was  more  or  less  inconvenienced,  and  deprived  of  the  benefi- 
cial enjoyment  of  a  part  of  the  premises  during  that  time,  but  when 
this  lease  was  made,  the  defendant  was  in  possession  under  a  former 
lease,  and  it  retained  the  possession,  ezei-cising  free  control  of  the 
property,  until  the  end  of  this  lease.  Heldy  that  the  defendant  was 
not  released  from  payment  of  rent  either  by  the  existence  of  the  via- 
duct or  Uie  act  of  the  railroad  in  reconstructing  it    Friend  T*  Sopply 


EJECTMENT. 

1.  Equitable  and  legal  ^ectinent  Where  an  issue  in  an  action  of 
ejectment  is  upon  the  signature  of  the  plaintiff  to  a  deed  to  the  defend- 
ant's deceased  wife,  and  the  condition  of  the  plaintiffs  mind  at  the 
time  of  the  signature,  the  action  is  a  legal,  and  not  an  equitable,  eject- 
ment 

A  woman  died  intestate,  leaving  a  husband  and  daughter  to  survive 
her.  Before  her  death  she  was  in  possession  of  land  which  she  claimed 
under  a  deed  from  N.  After  her  death  N.  brought  ejectment  against 
the  husband  and  recovered  the  land.  In  this  action  the  only  question 
was  as  to  the  validity  of  N.'s  signature  and  the  condition  of  his  mind 
when  he  made  the  deed.  After  this  suit  the  husband  quitcUdmed  all 
his  estate  to  his  daughter,  who,  by  her  guardian,  brought  an  eject- 
ment against  N.,  when  the  same  issues  were  raised  as  in  the  former 
ejectment  Held^  (1)  that  the  daughter  deiived  title  from  her  mother 
and  not  from  her  father;  (2)  that  the  first  ejectment  was  a  legal,  and 
not  an  equitable,  ejectment;  (3)  that  as  the  first  ejectment  was  between 
her  father  and  N.,  and  as  there  was  no  privity  of  estate  between  her 
and  her  father,  the  record  of  the  first  ejectment  was  inadmissible, 
even  if  the  first  ejectment  could  be  considered  an  equitable  ejectment 
Lineberger  t«  Newkirk,  117. 

2.  Evidence— Competency  qf  witness,    Shrader  T.  Glass  Co*)  623. 

3.  Evidence — Cutting  timber.  In  ejectment,  testimony  that  defend- 
ant had  cut  and  removed  timber  from  the  land  in  controversy  is  incom- 
petent and  irrelevant    Friti  T.  MengeSy  122. 

ELECTRIC  LIGHT  COMPANIES. 

1.  Negligence—  Uninsulated  telephone  wire.    DUlon  T*  Light  Co*t  482. 

EMINENT  DOMAIN. 

1.  Ferries — Bridges — Damages.  Where  a  bridge  company  has  appro- 
priated a  landing  of  a  ferry  company,  and  built  its  structure  across  the 
line  of  the  ferry,  and  it  appears  that  during  the  interval  between  the 
commencement  and  the  completion  of  the  bridge,  the  ferry  would 
have  had  an  earning  capacity,  if  it  had  not  been  destroyed,  the  ferry 
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company  is  entitled  to  damages  for  the  destruction  of  its  bnsiness 
during  that  interval  at  least:  Bridge  water  Ferry  Co.  v.  Sharon  Bridge 
Co.,  145  Pa.  404,  distinguished.    Ferry  Co.  T*  Bridge  Co.^  466. 

EQUITY. 

1.  Concltisiveness  qf  master^  8  findings  of  fact,  A  master's  findings 
of  fact  upon  sufficient  evidence  to  go  to  a  jury,  when  approved  by  tlie 
court  below,  will  not  be  disturbed  except  in  a  case  of  manifest  error. 

In  this  case  a  master's  finding  approved  by  the  coui*t  below  that  no 
trust  relation  existed  between  the  plaintifif  and  defendants  under  an 
assignment  of  a  contract,  was  sustained.    White  Y*  Wrightf  75. 

2.  Executory  contract — Words  of  inheritance.  An  executory  con- 
tract will  pass  a  fee  simple  in  equity  without  words  of  iulieiitance. 
Fritz  Y.  Mengesy  122. 

3.  Oil  lease— Forfeiture.    Gas  Co.  T.  Poterie,  68. 

4.  Practice,  C.  P.— Attachment  execution — Subrogation.  Wlierry 
Y.  Wherry,  84. 

5.  Street  railways—Scope  qf  decree.  Where  a  plaintiff  files  a  bill  to 
restrain  the  construction  of  a  street  railway  through  a  particular  street 
and  upon  a  bridge  in  a  designated  borough,  and  the  court  enjoins  the 
construction  of  the  railway  on  the  street  and  bridge  designated,  and 
refuses  to  enjoin  its  construction  at  other  points  not  the  subject  of 
any  particular  averment  or  prayer  for  ruling,  the  plaintiff  has  no  cause 
to  complain  that  the  decree  is  too  limited  in  its  scope,  and  in  such  a 
case,  if  other  trespasses  should  be  committed  or  threatened  by  the 
street  railway  company,  appropiiate  application  may  be  made  to  the 
court  for  such  other  relief  as  may  be  needed.  Railroad  Co*  Y*  Elee* 
By.  Co.f  584. 

ESTOPPEL. 

1.  Building  contract — Release  of  liens—Surety— When  question  of 
estoppel  is  question  for  Jury,    Slicker  Y.  Schochert,  401. 

2.  Landlord  and  tenant — Waiver — Delay  in  giving  possession  of  the 
building,    Morphy  y«  Marshell,  516. 

EVIDENCE. 

1.  After-discovered  evidence— Opening  Judgment,  Smitli  Y.  Wacliobf 
260. 

2.  Competency  of  witness — Oross-examination—Hu^band  and  wife — 
Action  against  executor.  In  an  action  upon  a  promissory  note  by  a 
married  woman  against  her  husband  and  his  brother  as  executors  of 
the  estate  of  their  father  who  was  the  maker  of  the  note,  if  the  plain- 
tiff is  called  as  for  cross-examination  in  relation  to  a  transaction  which 
occurred  in  the  lifetime  of  the  maker,  she  becomes  competent  to  testify 
to  all  relevant  matters,  and  her  competency  is  not  affected  by  the  fact 
that  her  husband  is  an  executor  of  the  estate,  and  a  defendant  Dan* 
ley  T.  Danleyf  170. 

3.  Competency  of  witness — Ejectment.  In  an  action  of  ejectment 
whei'e  the  predecessor  in  title  of  one  party  is  dead,  the  predecessor  of 
the  other  party  is  a  competent  witness,  and  this  is  especially  the  case 
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where  the  testimony  of  the  deceased  predecessor,  taken  at  a  former 
tiial,  has  heen  given  in  evidence.    Shrader  t.  Glass  Co.^  623. 

4.  Contract — Broker'a  transciction — Question  for  jury.  Thompson  T. 
Spronl  &  Co.f  26(5. 

5.  Contract — Fraud^Undue  influence— Burden  of  proof,  Wlien  the 
relation  existing  between  contracting  parties  appears  to  be  of  such  a 
character  as  to  render  it  certain  that  they  do  not  deal  on  equal  terms, 
but  that  ou  the  one  side,  from  overmastering  influence,  or  on  the  other 
side,  from  weakness,  dependence,  or  trust  justifiably  reposed,  unfair 
advantage  Is  rendered  probable,  then  the  transaction  is  presumed  void, 
and  it  is  incumbent  upon  the  paity  in  whom  such  confidence  is  reposed 
to  show  affirmatively  that  no  deception  was  used,  and  that  all  was  fair, 
open,  voluntary  and  well  underatood. 

On  a  bill  in  equity  to  secure  the  cancelation  of  the  assignment  of 
mortgages,  It  appeared  that  the  plaintifif  was  a  man  seventy-five  years 
of  age^  mentally  and  physically  infirm.  He  had  been  an  industrious 
farmer,  and  had  all  his  life  abstained  from  speculative  operations.  The 
defendant  was  a  young  man  about  thirty-five  years  of  age  and  until 
about  two  years  before  the  bill  was  filed  had  been  an  entire  stranger 
to  plaintiff.  He  ingratiated  himself  into  such  intimacy  with  the  plain- 
tiff that  the  latter  consulted  him  in  matters  of  the  most  confidential 
character,  such  as  how  to  distribute  his  property  amon;;  the  members 
of  his  family,  and  made  him  an  executor  of  his  will,  giving  him  large 
powers.  The  will  was  written  by  the  defendant  and  under  his  advice. 
Subsequently  plaintiff  guai'anteed  notes  on  which  defendant  secured 
the  money,  and  he  gave  an  oil  lease  upon  his  farm  to  defendant. 
Shortly  after  the  execution  of  this  lease  defendant  assigned  to  plain- 
tiff at  vaiious  times  interests  in  the  lease  and  in  other  leases,  and  took 
from  him  an  assignment  of  the  moitgages  in  controversy  in  payment. 
The  master  and  the  court  below  found  that  the  leases  had  no  value; 
that  plaintiff  was  mentally  and  physically  infirm,  and  that  the  relation 
between  him  and  defendant  at  tlie  date  of  the  assignment  of  the  mort- 
gages was  of  a  confidential  character.  A  decree  was  entered  in  favor  of 
plaintiff.  Held^  that  the  evidence  was  sufficient  to  sustain  the  decree 
and  that  it  sliould  be  affirmed.    Stepp  r.  Framptoiiy  284. 

6.  Contract — Parol  agreement.  In  an  action  upon  a  parol  contract 
to  clean  out  an  oil  well  which  the  plaintiff  had  previously  agreed  by 
written  contract  to  complete  the  drilling  of,  the  written  contract  may 
be  admitted  In  evidence  merely  as  explanatory  of  tlie  testimony  relat- 
ing to  the  verbal  contract  on  which  the  suit  is  brought.  Taylor  r. 
Saltier,  4*>l. 

7.  Ejectment— Cutting  timber,    Fritz  T.  Menges,  122. 

8.  Expert  testimony — Meaning  of  technical  terms.  Miller  T«  Rail- 
way Co.,  350. 

9.  False  imprisonment— Probable  cause.    Bark  T.  Howley,  539. 

10.  False  imprisonment — Probable  cav^e.  In  an  action  for  false  im- 
prisonment, evidence  as  to  a  conversation  between  the  plaintiff  and 
the  officer  who  arrested  him,  not  in  the  presence  of  defendant,  as  to 
the  appearance  of  the  rooms  burglarized,  is  inadmissible.  Bark  T* 
Howley,  539. 
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11.  Cfift— Confidential  relation— Trust.    Hasel  T«  BeilsteiDf  560. 

12.  Husband  and  wife — Resulting  trust.    Bering^r  T.  LotZy  1. 

13.  Insurance — Life  insurance — Notice  of  assignment —  Waiver— Let- 
ter-—Loss  qf  policy — Province  qf  court  and  Jury.  Corcoran  t.  Ius* 
Co,,  132. 

14.  Insurance — Life  insurance — Proof  qf  loss  as  evidence  of  cause  qf 
death.    Wall  T.  Bojal  Societj,  355. 

15.  Judgment — Failure  qf  conslderation^Partnership.  H.  and  D. 
were  partners  in  a  manufacturing  establishment,  owning  the  machinery 
in  a  building  which  they  rented  from  D.'s  wife.  They  dissolved  part- 
nership, H.  buying  out  D.'s  interest,  giving  him  therefor  a  judgment 
note.  On  the  same  day  H.  took  a  renewal  lease  from  D.'s  wife.  Sub- 
sequently D.  and  his  wife  executed  a  mortgage  of  the  real  estate,  which 
was  subsequently  foreclosed  and  the  property  sold.  On  an  issue  to 
determine  the  validity  of  the  judgment  entered  upon  the  judgment 
note  which  H.  had  given  D.,  it  was  proper  to  exclude  evidence  of  the 
mortgage  and  its  foreclosure  for  the  purpose  of  showing  that  D.'s 
share  of  the  fixtures  had  been  conveyed  away  by  the  foreclosure  pro- 
ceedings, and  that  therefore  there  had  been  a  failure  of  consideration 
for  the  judgment  note.    Davis  r.  Hagglns^  508. 

16.  Letter — Province  of  court  and  jury.    Corcoran  t.  Ins.  Co.,  132. 

17.  Idbel — Damages.  In  an  action  for  libel,  it  is  proper  in  support 
of  the  averment  of  special  damage  to  admit  evidence  to  show  the  inju- 
rious effect  of  the  publication  upon  the  reputation  of  the  plaintiff 
among  her  friends  and  acquaintances,  and  that  it  prevented  her  from 
obtaining  employment    CToole  r.  Publishing  Co.,  271. 

18.  Libel — Newspaper — Corporation — Agent.  In  an  action  for  libel 
against  a  corporation  publishing  a  newspaper,  plaintiff  testified  that 
she  went  to  the  office  of  the  paper  and  demanded  a  retraction  of  the 
libelous  publication.  Held^  that  what  was  then  said  by  anyone  con- 
nected with  the  newspaper  could  not  be  shown  as  an  incident  of  the 
litigated  act  of  publication,  but  it  was  admissible  on  other  grounds, 
if  the  party  as  editor  or  manager  of  the  paper,  or  an  officer  of  the  com- 
pany had  authority  to  speak  for  it.    O'TooIe  T.  Publishing  Co.,  271. 

10.  Libel — Review.  In  an  action  for  libel,  exception  was  taken  to 
the  admission  of  the  question  put  to  one  of  the  defendants  whether 
he  wrote  or  caused  the  publication  of  an  editorial  in  a  newspaper  sub- 
sequent to  the  alleged  libel.  He  answered  that  he  had  not,  and  the 
article  was  not  offered  in  evidence.  Held^  that  as  the  question  whether 
the  editorial  was  competent  evidence  or  not  depended  on  matters  which 
did  not  appear,  it  not  having  been  shown  in  the  exception  that  defend- 
ants were  injured,  the  admission  of  the  question  was  not  ground  for 
reversing  a  judgment  for  plaintiff.    Wallace  T.  Jameson,  08. 

20.  Mortgage — Parol  evidence  to  vary.  Where  a  mortgage  is  given 
for  money  received,  parol  evidence  is  inadmissible  to  prove  that  the 
principal  was  not  to  be  repaid,  and  that  the  interest  was  payable  only 
dudng  the  mortgagee's  life,  unless  it  be  accompanied  by  proof  that 
the  stipulation  was  omitted  through  mistake,  fraud  or  Imposition. 
Schiebl's  Est.,  308. 

21.  Mortgage — Payment — Execution  qf  papers— Burden  qf  proqf.    In 
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an  action  of  ejectment  both  parties  claimed  title  under  sherifiTs  deeds. 
Defendant  claimed  title  under  a  sherifTs  sale  upon  proceedings  to 
foreclose  a  mortgage,  which  was  prior  in  date  to  the  judgment  upon 
the  proceedings  under  which  the  plaintiff  claimed.  The  plaintiff 
alleged  that  the  mortgage  had  been  paid  in  full  before  the  sherifiTs 
sale  in  foreclosure  proceedings,  and  that  the  sale  passed  no  title  to 
defendant's  predecessor  in  title,  and,  therefore,  none  to  the  defendant 
who  was  an  innocent  purchaser.  The  plaintiff  introduced  receipts  in 
evidence  which  he  claimed  were  receipts  for  payments  on  account  of 
the  mortgage  debt.  On  their  face  these  papers  did  not  purport  to  be 
payments  on  account  of  this  identical  mortgage,  and  they  were  less  in 
amount  than  the  amount  of  the  mortgage.  The  defendant  introduced 
evidence  tending  to  show  that  the  signatures  were  forgeries.  The 
volume  and  weight  of  the  testimony  were  with  the  defendant  Held^ 
(1)  that  it  was  error  to  charge  the  jury  that  a  presumption  of  innocence 
arose  in  favor  of  the  papers,  and  that  thereby  the  burden  of  proof  was 
shifted  from  the  plaintiff  who  asserted  the  papers  to  the  defendant 
who  responded  to  them,  and  denied  them ;  (2)  that  the  burden  of  proof 
rested  upon  the  plaintiff  from  the  beginning  to  the  end  of  the  case; 
(3)  that  a  judgment  on  a  verdict  for  the  plaintiff  should  be  reversed. 
Shrader  r.  Glass  Co.,  623. 

22.  Negligence—Bridge — Guard  rail,    Aoberle  Y.  McKeesport,  321. 

28.  Negligence— Opinions  of  witness.  Where  a  mere  descriptive  lan- 
guage is  inadequate  to.  convey  to  the  jury  tlie  precise  facts,  or  their 
bearing  on  the  issue,  the  description  by  the  witness  must  of  necessity 
be  allowed  to  be  supplemented  by  his  opinion,  in  order  to  put  the  jury 
in  position  to  make  the  final  decision  of  the  fact.  But  whenever  tlie 
circumstances  can  be  fully  and  adequately  descnbed  to  the  Jury,  and 
are  such  that  their  bearing  on  the  issue  can  be  estimated  by  all  men 
without  special  knowledge  or  training,  opinions  of  witnesses,  expert 
or  other,  are  not  admissible.    Cookson  T.  Railway  €0*9 184. 

24.  Oljection  to  evidence— Practice^  C.  P.— Appeal,  Danley  T*  Dan- 
ley,  170. 

25.  Opinion  of  witnesses.  Where  mere  descriptive  language  is  inad- 
equate to  convey  to  the  jury  the  precise  facts  or  tlieir  bearing  on  the 
issue,  the  description  by  the  witness  must  of  necessity  be  allowed  to 
be  supplemented  by  his  opinion,  in  order  to  put  the  jury  in  position 
to  finally  determine  the  facts;  but  where  the  circumstances  can  be 
fully  and  adequately  described  to  the  jury,  and  are  such  tliat  their 
bearing  on  the  issue  can  be  estimated  by  all  men  without  special 
knowledge  or  training,  opinions  of  witnesses,  expert  or  other,  are  not 
admissible.    Aoberle  T.  McKeesport,  321. 

20.  Parol  evidence — Contract,  In  the  absence  of  fraud,  accident  or 
mistake,  a  written  contract  which  purports  to  contain  the  whole  agree- 
ment of  the  parties  cannot  be  changed  or  modified  by  parol  evidence, 
and  in  no  event  can  it  be  done  by  the  testimony  of  one  witness,  if  such 
testimony  is  contradicted  by  that  of  another  witness. 

In  an  action  upon  a  contract  of  hiring,  plaintiff  alleged  that  the  con- 
tract was  partly  in  writing  by  a  letter,  and  partly  in  parol.  The  con- 
tract was  complete  without  the  parol  part,  and  did  not  show  that  the 
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hiring  was  for  a  year,  but  plaintiff  alleged  that  the  acceptance  of  the 
terms  contained  a  parol  stipulation  to  that  effect  The  defendant 
aUeged  that  the  acceptance  was  unconditional,  and  denied  that  there 
was  any  agreement  to  hire  the  plaintiff  for  a  year.  Held,  that  the 
testimony  was  insufficient  to  change  or  modify  the  contract  as  set  out 
in  the  letter.    Dickson  t.  Mfg.  Co.,  343. 

27.  Proof  qf  execution  papers — Burden  of  proqf.  In  all  actions  and 
proceedings  where  the  plaintiff  claims  to  recover  upon  paper  writings, 
it  is  his  duty  to  prove  them  against  all  attacks,  and  that  duty  remains 
throughout    Shrader  t*  Glass  Co««  628. 

28.  Beputation  of  witness  for  veracity.  When  at  the  trial  of  a  cause 
the  chai'acter  of  a  witness  is  shown  in  order  to  affect  his  credibility, 
the  question  is  whether  he  then  told  the  truth.  It  is  his  character  at 
the  time  he  testified  that  is  under  investigation,  and  this  is  to  be  estib- 
lished  by  evidence  of  his  general  reputation  at  that  time,  and  not  his 
reputation  at  a  time  prior  to  the  commencement  of  the  suit,  whicli 
may  be  a  period  remote  from  that  at  which  he  testifies. 

On  an  issue  to  determine  the  validity  of  a  judgment,  where  two 
years  have  expired  between  the  application  for  the  issue  and  the  trial, 
it  is  error  to  limit  the  inquiiy  as  to  the  reputation  of  a  witness  wliose 
character  for  veracity  has  been  attacked,  to  a  period  of  time  prior  to 
the  filing  of  the  petition  to  open  the  judgment    Smith  T.  HinOy  20:]. 

29.  Boad  law — Pavement — Cost  Testimony  as  to  the  cost  of  tlie 
work  must  be  directed  to  show  the  price  at  which  it  could  have  been 
done  at  the  time  the  pavement  was  laid,  and  not  the  price  charged  at 
different  times  in  other  cities.    Amberson  Are*,  634. 

30.  Boad  law— Practice,  C.  P.— Viewers— Act  of  May  16,  1891. 
Pittsburg's  Petition,  630. 

31.  Sheriffs  interpleader  —  Province  of  court  and  jury — Practice, 
S,  C — Assignments  of  error  not  according  to  rule.  Gallagher  Bros. 
T.  Darisy  504. 

32.  Stenographer's  notes  —  Deposition— Act  qf  May  22,  1887.  The 
official  stenographer's  notes  of  the  testimony  of  a  witness  taken  at  a 
former  trial  of  the  same  issue,  are  not  a  deposition,  and  if  the  stenog- 
rapher is  not  sworn,  they  are  not  **  properly  proven  notes  of  the  ex- 
amination '^  as  required  by  section  9  of  the  Act  of  May  24,  1887,  P.  L. 
199.    Smith  T.  Hine,  203. 

33.  Testimony  as  to  party^s  intention.  While  in  the  case  of  a  con- 
tract one  party  may  not  testify  to  an  intent  not  disclosed  at  the  time, 
in  other  cases,  as  where  the  character  of  tlie  transaction  depends  on 
the  intent  of  the  party,  it  is  competent  for  him  to  testify  what  his 
intention  was. 

In  an  action  of  ejectment  to  recover  oil  and  gas  lands  where  the 
plaintiffs  claim  under  a  lease  from  the  owner,  and  tlie  defendant 
claims  under  a  later  lease  from  a  gprantee  of  the  same  owner,  it  is  com- 
petent for  the  plaintiffs  to  testify  that  in  removing  certain  matei-ials 
from  the  land,  they  had  no  intention  to  abandon  the  lease.  Bartley 
T.  Phillips,  175. 

34.  Vendor  and  vendee — False  representations — Mortgage,  At  the 
trial  of  a  scire  facias  on  a  purchase  money  mortgage  the  defendants 
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claimed  tliat  the  sale  of  the  land  for  which  the  mortgage  was  given 
was  effected  by  the  false  and  fraudulent  representations  of  the  plain- 
tiffs, the  vendors,  as  to  the  quantity,  quality  and  salability  of  tlie 
underlying  coal.  The  defendants  offered  testimony  for  tlie  purpose 
of  proving  that  these  representations  were  made  and  that  they  believed 
them  to  be  true,  but  that  they  were  in  fact  false.  They  did  not  offer 
to  show  that  they  relied  on  the  alleged  representations,  and  that  they 
were  thus  pi-evented  from  making  proper  inquiry  as  to  the  truth  of 
the  alleged  facts.  They  did  show  that  they  made  no  inquiries  in  the 
neighborhood  in  regard  to  the  coal.  Held  (1)  that  the  defendant's 
offer  of  evidence  was  properly  excluded;  (2)  tliat  the  fact  that  defend- 
ants made  no  inquiries  in  the  neighborhood  was  not  enough  to  supply 
the  defect  in  their  offer.    Ackman  T*  Jaster,  463. 

35.  Will — Issue  devisavit  vel  non — Hypothetical  qtiestion.  On  an 
application  for  an  issue  devisavit  vel  non,  a  hypothetical  question 
embracing  all  the  material  facts  which  the  contestant's  evidence  tends 
to  prove  is  sufficient,  although  it  does  not  include  facts  which  may  be- 
fairly  considered  irrelevant,  or  disputed  facts  which  proponent's  evi- 
dence tends  to  prove.    Miller's  Est*)  645. 

36.  Will — Issue  devisavit  vel  non — Province  of  court  and  Jury,  A 
wnting,  having  the  form  and  substance  of  a  will  and  drawn  with  the 
strictest  formality  as  to  matters  customarily  inserted  in  will,  was  exe- 
cuted by  a  childless  widower  in  favor  of  his  brother.  It  was  signed, 
sealed  and  witnessed  as  and  for  a  last  will  and  testament.  He  had 
expressed  a  desire  to  close  his  house  and  live  with  his  brother,  on 
whose  kindness  and  attention  he  might  become  dependent.  He  sent 
for  the  scrivener  on  the  day  the  will  was  written,  requesting  him  to 
bring  testator's  brother,  the  principal  beneficiary,  with  him.  When 
they  came  he  stated  what  disposition  of  his  property  he  wanted  to 
make.  His  brother,  after  suggesting  that  the  provisions  of  the  will 
should  be  less  favoi-able  to  himself,  left  the  room.  Testator  stated  in 
reply  to  the  scrivener  that  he  did  not  wish  to  have  anything  inserted 
in  the  will  as  to  his  living  with  his  brother  and  being  supported  by 
him,  and  that  his  conversation  on  the  subject  had  nothing  to  do  with 
the  will.  The  will  was  read  in  the  presence  of  testator,  first  in  Eng- 
lish, and  then  translated  line  by  line  into  German,  the  language  which 
the  testator  best  understood.  It  was  claimed  that  the  writing  was  not 
a  will,  but  was  an  agreement  for  support,  intended  to  take  effect  pres- 
ently. The  witnesses  for  contestant  were  obscure  in  their  statements, 
and  failed  to  distinguish  between  general  conversations  which  took 
place  before  and  after  the  will  was  written,  and  the  distinct  and  spe- 
cific directions  as  to  what  it  was  to  contain.  The  jury  found  a  ver- 
dict for  defendants  and  found  specifically  that  testator  had  full 
testamentary  capacity,  and  was  subjected  to  no  undue  infiuence,  but 
that  he  did  not  have  a  full  understanding  of  the  nature  of  the  writing 
and  of  the  disposition  of  the  property  which  it  contained;  and  that  he 
did  not  execute  it  with  the  understanding  and  purpose  that  it  should 
be  his  last  will,  but  that  it  should  take  effect  presently.  Held,  that 
the  evidence  was  InsufiQcient  to  sustain  the  vei*dict  Bochm  T.  Kress, 
886. 
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37.  Will — Testamentary  capacity — Undue  iiifiuence — Issue  devisavit 
vel  noru  On  an  application  for  an  issue  devisavit  vel  non,  contestant's 
undispated  evidence  that  the  decedent,  a  man  seventy- three  years  old, 
worth  over  $300,000,  and  having  six  children,  left  by  his  will  more 
than  three  fourths  of  his  estate  to  one  of  them;  that  for  ten  years 
before  his  death,  a  period  covering  the  date  of  the  will,  he  drank 
largely  of  intoxicating  liquors,  and  was  afflicted  with  locomotor  ataxia; 
conflicting  evidence  of  disinterested  witnesses  that  he  was  almost  con- 
stantly in  a  state  of  intoxication,  and  evidence  of  interested  witnesses 
that  during  the  period  named,  the  excessive  use  of  intoxicants  had  to 
a  great  extent  weakened  his  memory  and  his  will  power,  ai*e  insuffi- 
cient to  go  to  the  jury  on  the  question  of  testamentary  capacity;  but 
where  the  contestant's  evidence  further  shows  that  the  son  who  was 
his  principal  beneficiary  had  had  gi*eat  influence  over  him  from  a  time 
antedating  the  execution  of  the  will  up  to  his  death;  that  this  sou 
had  lived  with  him,  had  been  his  confidant  for  yeara,  his  helper  in  his 
physical  infirmities  and  his  advisor  in  his  business  affairs,  and  that 
he  had  asserted  that  the  reason  of  his  constant  attention  to  his  father 
was  that  "  there  was  boodle  in  it  for  him,"  and  that  the  other  children 
had  no  show  as  '*  he  had  things  too  well  fixed  for  that;'*  and  tlie  evi- 
dence for  proponent  showed  that  this  son  was  not  personally  present 
when  the  will  was  executed,  and  tended  to  show  that  at  times  testator 
had  capacity  to  make  a  valid  will,  the  evidence  is  sufficient  to  go  to 
the  jury  on  the  question  of  undue  influence,  and  the  couit  should 
grant  an  issue.    Miller's  Est.^  645. 

38.  Withdratoal  of  incompetent  evidence — Practice,  C.  P.  The  ad- 
mission of  incompetent  evidence,  and  the  subsequent  withdrawal  of 
it  before  argument,  furnishes  in  itself  no  ground  for  continuance  or 
for  reversing  the  judgment.    Bathgebe  r.  R.  B.  Co.,  31. 

39.  Witness — Preponderance  of  evidence— Fraud.  In  determining 
an  issue  the  question  for  the  jury  is  not  on  which  side  are  the  wit- 
nesses most  numerous,  but  what  testimony  they  should  believe.  It  is 
therefore  improper  for  the  court  to  charge:  "Where  the  plaintiff 
affirms  a  fact  on  one  side,  and  the  defendants  deny  the  fact,  and  all  of 
these  persons  are  deemed  equally  credible,  and  there  are  no  corrobor- 
ative facts  or  circumstances  sustaining  the  defendant,  then  the  defend- 
ant's contention  must  fail."    Braanschweiger  t*  Waits^  47. 

EXECUTION. 

1.  Attachment  execution — Garnishee's  answers  to  interrogatories — 
Transfer  qf  negotiable  note,    McCallom  T*  Lockhart^  427. 

2.  Practice,  C.  P. —  AttacJiment  execution  —  Subrogation — Equity. 
The  attachment  execution  of  an  attachment  creditor  is  his  suit  t<» 
reach  the  debt  alleged  to  be  due  to  his  debtor,  and  is  the  only  remedy 
to  which  the  law  entitles  him.  By  that  he  gets  a  judgment  against 
his  debtor's  debtor,  and  an  execution  according  to  his  judgment,  aud 
it  is  only  in  equity  that  he  can  claim  subrogation  to  any  of  the  collat- 
eral means  held  by  his  debtor  for  securing  the  debt  attached. 

A  creditor  who  attaches  a  judgment  owned  by  his  debtor,  and  obtiins 
judgment  against  the  garnishee,  cannot  subsequently,  without  having 
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prooeeded  on  his  judgment  against  the  garnishee,  and  withoat  having 
obtained  a  special  order  of  court,  mark  the  judgment  in  favor  of  his 
debtor  to  his  own  use  and  issue  a  scire  facias  thereon  to  revive  it. 
Wherry  t.  Whon-j,  84. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  DecedenVa  estate — Agreement  with  executor — ScUe  qf  real  estate, 
S.,  a  stranger  to  an  estate  of  a  decedent,  became  interested  in  it  by 
purchasing  cei*tain  of  the  shares  of  the  decedent's  devisees.  In  oi-der 
to  hasten  the  relief  of  the  land  from  the  decedent's  debts  which  were 
a  charge  upon  it,  he  paid  some  of  the  debts  himself,  and  subsequently 
made  a  paiidal  settlement  with  the  executor.  About  a  month  after 
this  settlement  S.  and  the  executor  entered  into  an  agreement  by 
which  it  was  provided  tliat  if  S.  should  become  the  purchaser  of  the 
decedent's  real  estate,  the  accounts  assigned  to  S.  by  the  executor  in 
the  previous  settlement,  *^  as  well  as  the  accounts  against  said  estate 
heretofore  paid  by  said  S.,  shall  be  deducted  from  the  amount  of  pur- 
chase money.'*  S.  purchased  tlie  real  estate  at  executor's  sale,  and 
the  sale  was  confirmed  by  the  court  Subsequently  the  executor  peti- 
tioned the  court  to  set  aside  the  confirmation  of  sale  because  S.  had 
not  paid  the  purchase  money.  It  appeared  that  the  executor  had 
intermeddled  with  the  real  estate,  and  collected  rents  for  which  he 
had  not  accounted.  There  were  also  irregularities  in  the  manage- 
ment of  the  estate.  Apparently  the  only  debt  of  the  estate  was  one 
secured  by  a  mortgage  on  the  real  estate.  S.  claimed  to  be  the  owner 
by  assignment  of  one  half  of  the  mortgage,  and  the  executor  and  his 
brother  owners  of  the  other  half,  but  their  assignment  had  not  been 
put  on  recor^.  S.  claimed  that  the  mortgage  was  paid.  Held^  (1)  that 
as  the  executor  had  mingled  all  the  items  of  account  between  himself 
and  S.  in  the  latter's  threefold  relation  of  assignee  of  the  heirs,  credi- 
tor of  the  estate  and  purcliaser  at  the  sale,  and  as  S.  had  become  a 
purchaser  on  the  basis  of  this  agreement,  the  confirmation  of  the  sale 
should  be  allowed  to  stand,  but  equity  required  that  as  a  first  step, 
before  any  payment  was  demanded  from  him,  it  should  be  shown  tliat 
there  was  a  balance  against  him  under  his  agreement  with  the  execu- 
tor; (2)  that  the  executor  should  be  required  to  state  a  full  account 
of  all  his  dealings  with  tiie  estate,  real  and  personal,  and  of  all  out- 
standing debts,  etc. ;  (3)  that  the  executor  owed  S.,  as  purchaser  of  the 
property,  the  duty  of  having  the  mortgage  satisfied,  if  paid,  or,  if  not, 
of  having  the  assignment  put  on  record,  and  the  balance  due  definitely 
ascertained.    Smith's  Est.^  208. 

FALSE  IMPRISONMENT. 

1.  Evidence— Probable  cause.    Burk  T.  Howley,  639. 

FEE  SIMPLE  ESTATE. 

1.  Will — Devise — Fee — Limited  restriction  on  alienation,  A  policy  of 
fire  insurance  provided  tliat  the  interest  of  the  insured  in  the  property 
should  be  that  of  '*  unconditional  and  sole  ownership."  The  insured 
acquired  the  property  by  devise  **  to  be  his  forever  for  his  own  proper 
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use  "  subject  only  to  a  restriction  of  alieDation  until  he  attained  tlie 
age  of  thirty  years.  Held^  that  the  insured  was  an  owner  within  the 
meaning  of  the  policy. 

Testator  devised  to  the  insured  a  homestead.  This  was  followed  in 
the  will  by  gifts  of  annuities  to  the  brothers,  sistera  and  children  of 
the  testator,  and  by  the  appointment  of  executors.  Testator  then 
directed  as  follows:  **  On  the  death  of  my  heirs  herein  named  all  prop- 
erty and  bank  stock  to  be  sold  and  divided  among  all  the  heirs.  Should 
my  grandson,  J.,  (the  insured)  die  before  he  is  thirty  witliout  leaving 
any  heirs  his  estate  to  be  divided  pro  rata  among  the  heirs."  Held, 
(1)  that  by  the  words  **my  heirs  herein  named"  testator  meant  the 
annuitants,  and  that  **  all  the  heirs"  included  the  grandson;  (2)  that 
the  words  *'  all  property  and  bank  stock  "  did  not  include  the  home- 
stead previously  devised  in  fee;  (3)  that  the  grandson  took  an  estate 
in  fee  in  the  homestead.    Tost  T*  Ins.  Co.f  381. 

FOREIGN  ATTACHMENT. 

1.  Quashing  writ — Review — PlaintigTs  statement — Affidavit  ofd^ense. 
Bank  t.  Crosby^  63. 

FORGERY. 

1.  Criminal  law — Alteration  of  lease — Malicious  proseciUion — Proba- 
ble cause.  Forgery  is  the  fraudulent  making  or  alteration  of  a  writing 
to  the  prejudice  of  the  right  of  anotlier,  and  it  is  not  committed  where 
A  signs  a  lease  to  B  and  sends  it  by  his  agent  to  get  B*s  signature, 
and  B  makes  alteration  in  it  before  he  signs  it  and  returns  it  to  the 
landlord's  agent.  Even  if  tlie  alterations  be  made  to  mislead  A's  agent, 
it  will  not  afford  A  who  refuses  to  agree  to  the  changes  and  insists  on 
the  original  form  of  lease,  probable  cause  to  prosecute  B  for  forgery. 
Gaertner  t.  Heyl^  301. 

FRAUD. 

1.  Contract — Resciftsion — False  representation.  An  intention  to  de- 
ceive and  a  false  statement,  even  on  a  material  point,  will  not  over- 
throw a  bargain,  unless  the  statement  was  the  means  of  producing  it. 
Ackman  t.  Jaster^  463. 

2.  Contract — Undue  influence — Evidence — Burden  of  proqf,  Stepp 
T.  Frampton,  284. 

3.  Relation  cf  tmst — Duty  to  disclose  material  facts.  If  a  party 
knows  that  another  is  relying  upon  his  judgment  and  knowledge  in 
contracting  with  him,  although  no  confidential  relation  exists,  and  he 
does  not  state  material  facts  within  his  knowledge,  the  contract  will 
be  avoided;  for  knowingly  to  permit  anotlier  to  act  as  though  the  ac- 
tion was  conQdential,  and  yet  not  state  material  facts,  is  fraudulent. 

M.  owned  an  interest  with  others  in  oil  and  gas  leases,  which  he 
undertook  to  sell  for  himself  and  the  other  owners,  and  his  brother  J., 
who  had  no  interest  in  the  property  at  the  time,  aided  him  in  the  pro- 
ject. M.  and  J.  procured  an  offer  from  R  to  take  tlie  property  and  pay 
the  owners  one  half  the  proceeds  of  sale.  M.  subsequently  prepared 
an  agreement  naming  his  co-owners  as  assignors  of  the  leases,  and 
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himself  and  his  brother  as  the  assignees.  In  this  agreement  it  ^ 
set  forth  that  all  the  parties  were  associated  together  as  owners  of  the 
property,  and  it  was  stipulated  that  M.  and  J.  should  take  the  gas  and 
pay  one  fourth  the  net  proceeds  to  all  the  owners,  including  themselves, 
they  to  retain  three  fourths.  It's  offer' was  concealed  by  M.  and  J., 
and  J.  personally  solicited  the  other  owners  to  sign  the  agreement, 
representing  that  it  was  the  best  that  could  be  got.  This  agreement 
was  not  signed,  but  subsequently  a  draft  of  another  was  prepared 
embodying  substantially  the  same  terms,  with  the  names  of  the  pur- 
chasers left  blank.  This  was  executed  at  the  solicitation  of  J.,  and 
without  any  communication  by  him  as  to  R.'s  offer.  After  its  execu- 
tion M.  and  J.  filled  in  the  blank  with  their  names  as  purchasers,  and 
on  the  same  day  entered  into  a  contract  with  R.  under  which  they  made 
large  profits.  A  bill  in  equity  was  subsequently  filed  by  the  co-owners 
against  M.  and  J.  for  an  account  of  the  profits.  Held,  that  J.,  by  aid- 
ing in  the  fraud  by  which  the  profits  were  made,  became  liable  to  an 
accounting,  although  he  had  no  interest  in  the  property  prior  to  the 
execution  of  the  assignment.    Bennett  Y*  McMillittf  140. 

4.  Vendor  and  vendee — Misrepresentations — Rescission — Evidence — 
Mutual  mistake — Witnesses — Preponderance  of  evidence.  Brann- 
schweiger  t.  Waits,  47. 

GARNISHEE. 

1.  Answer  to  interrogatories — Attachment  execution,  McCallnm  i^ 
McCallnm  t.  Lockhartf  427. 

GIFT. 

1.  CoT\fldential  relation — Trust — Evidence.    Basel  T*  Beilsteiny  560. 

GUARDIAN  AND  WARD. 

1.  Negligence — Death — Right  of  action.  A  widow  having  children 
brought  an  action  against  a  railroad  company  to  recover  damages  for 
personal  injuries.  Pending  the  action  she  died,  and  her  administra- 
tors were  substituted  as  plaintiffs.  Before  the  case  was  reached  for 
trial  the  railroad  company  made  an  offer  to  compromise,  which  was 
accepted  by  the  administrators  with  the  assent  of  all  parties  inter- 
ested. Prior  to  the  decision  of  Birch's  Appeal,  165  Pa.  339,  the  guar- 
dians of  the  deceased's  children  had  brought  an  action  against  the  rail- 
road company  on  behalf  of  their  wards,  claiming  the  right  to  recover, 
notwithstanding  the  other  action.  The  railroad  company  insisted  on 
the  disposition  of  both  actions,  and  the  guardians  accordingly  joined 
the  administrators  in  relieving  the  company  from  all  further  liability. 
They  did  not  receive  anything  in  consideration  of  their  release,  and  no 
attempt  was  made  to  compromise  with  tliem.  Held,  that  the  guardians 
had  no  right  to  any  portion  of  the  fund  paid  by  the  railroad  company 
to  the  administrators  until  the  deceased's  debts  were  paid,  and  the 
administrators  had  made  final  settlement  of  the  estate.  Taylor'a 
Est.,  254. 

2.  Surcharge — Profits.  A  guardian  who  procures  another  to  pur- 
chase land  at  a  partition  sale  of  an  estate  in  which  his  ward  has  an 
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interest,  furnishes  tlie  purchaser  with  the  purchase  money,  takes  a 
deed  from  the  purchaser  to  himself,  and  then  resells  it  at  a  profit, 
must  account  to  his  ward  for  the  profit.    Jones's  £st«f  36. 

HIGHWAY. 

1.  Negligence — Evidence — Township,    Stringert  T.  Boss  Twp*^  614. 

HUSBAND  AND  WIFE. 

1.  Deed — Adverse  possession.  Where  a  husband  has  invested  his 
wife  with  the  title  to  his  land  he  cannot,  while  they  are  living  upon 
the  land,  have  possession  adverse  to  hers  or,  by  the  payment  of  taxes 
upon  it,  impair  her  title  to  it    Beagle  T.  Reagle^  89. 

2.  Deed— Gift  A  husband  may  not  only  convey  directly  to  his  wife 
for  a  valuable  consideration,  but  he  may  also  convey  to  her  as  a  gift, 
when  not  prejudicial  to  his  creditors.    Beagle  Y.  Beagle^  89. 

3.  Evidence  —  Competency  qf  witness — Cross-examination  —  Action 
against  executor,    Danlej  v.  Danley^  170. 

4.  Joint  occupancy — Act  of  April  22,  1856.  The  act  of  April  22, 
1856,  P.  L.  532,  is  not  applicable  to  a  case  where  a  husband  has  con- 
veyed land  to  his  wife,  and  subsequently  lived  on  the  land  with  his 
wife,  and  paid  the  taxes  thereon.    Beagle  r.  Beagle^  89. 

5.  Mortgage — Trust — Fraud,  A  man  conveyed  real  estate  to  his  wife 
through  an  attorney  with  the  understanding  that  at  her  death  the  fee 
should  go  to  his  son  by  a  former  marriage,  and  for  the  purpose  of 
candying  out  this  intention  he  induced  the  wife  at  the  same  time  to 
execute  a  mortgage  on  the  property  to  the  attorney,  in  trust,  for  the 
benefit  of  the  son.  As  an  inducement  for  her  to  execute  the  mort- 
gage, he  represented  that  it  was  a  deed  of  trust  to  secure  the  fee  to 
the  son  at  her  death.  At  the  time  of  this  transaction  the  son  was  about 
fourteen  years  of  age.  Subsequently  when  ho  was  about  twenty-one 
years  of  age,  differences  ai'ose  between  his  father  and  his  stepmother, 
and  a  divorce  suit  was  beg^n.  In  the  course  of  this  suit  a  settlement 
was  made  by  which  the  wife  relinquished  her  rights  in  other  property 
of  her  husband.  Prior  to  the  settlement  tlie  son  was  informed  of  it, 
and  was  asked  to  be  a  witness  in  the  divorce  proceedings,  and  con- 
sented to  testify.  No  reference  was  made  to  the  mortgage  which  was 
held  in  trust  for  him,  and  he  had  been  previously  informed  by  his 
stepmother  that  he  had  no  longer  any  interest  in  the  property,  as  his 
father  had  given  it  to  another  person.  He  expressed  satisfaction  that 
his  stepmother  was  to  have  the  property  covered  by  the  moi*tgage. 
The  wife  subsequently  filed  a  bill  for  the  cancelation  of  the  mortgage, 
and  averred  that  she  did  not  know  that  the  paper  which  she  signed 
was  a  mortgage,  but  was  induced  to  sign  it  by  the  representation  of 
her  husband  that  It  was  a  deed  of  trust  intended  to  keep  the  property 
in  his  own  family  after  her  death,  and  secure  the  transmission  of  the 
title  to  the  remainder  therein  to  his  son.  Held,  (1)  that  complainant 
was  a  mere  volunteer,  and  as  a  donee  she  was  bound  to  take  the  gift 
on  the  terms  imposed  by  the  donor;  and  consequently  no  fraud  had 
been  committed  upon  her  at  the  time  of  the  execution  of  the  mort- 
gage; (2)  that  there  was  nothing  to  show  that  the  son  had  said  or  done 
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anything  to  estop  him  from  asserting  his  rights  under  the  mortgage; 
(3)  that  the  settlement  between  complainant  and  her  hasband  oould 
not  affect  the  son^s  rights  under  the  mortgage.    Hajs  T*  HajSy  277. 

6.  Resulting  trust — Evidence,  Where  a  married  woman  seeks  to  estab- 
lish a  resulting  trust  in  land  the  record  title  of  which  is  in  her  hus- 
band, she  must  show  by  evidence  that  is  clear  and  satisfactory,  first, 
that  she  paid  a  portion  of  the  purchase  money  for  the  land  in  contro- 
versy; second,  that  it  was  paid  upon  an  agreement  that  she  was  to 
have  the  title  to  the  land  or  such  portion  of  it  as  she  paid  for;  and 
third,  that  the  money  so  paid  belonged  to  her  as  her  separate  estate. 
The  resulting  trust  must  be  impressed  on  the  title  when  it  passes  to 
the  alleged  trustee,  and  cannot  be  engrafted  upon  it  afterwards.  The 
agreement  to  advance  the  purchase  money,  or  a  portion  of  it,  and  take 
title  to  the  land,  or  a  proportional  part,  must  precede  or  be  contem- 
poraneous with  the  purchase. 

In  proceedings  by  a  purchaser  at  sherifiTs  sale  to  recover  possession, 
the  wife  of  the  defendant  in  the  execution  claimed  an  interest  in  the 
land  under  an  alleged  trust  resulting  from  the  payment  of  $2,000  of 
the  purchase  money.  The  evidence  tended  to  show  that  some  years 
before,  the  wife's  father  gave  a  deed  for  thirteen  acres  of  land  to  the 
husband,  and  took  his  note  for  $400,  the  price  of  the  land,  and  charged 
the  note  to  his  daughter's  share  in  his  estate.  This  was  done  because 
the  father  had  an  erroneous  opinion  that  a  married  woman  could  not 
lawfully  take  title  to  land.  The  husband  and  wife  went  upon  the  land, 
improved  it,  and  subsequently  sold  it  with  other  land  of  the  husband, 
and  divided  the  money  according  to  their  respective  interests.  The 
money  thus  received  by  the  wife,  together  with  other  moneys  re- 
ceived from  her  father's  estate,  made  up  the  $2,000  contributed  towards 
the  purchase  money  of  the  land  in  controversy.  The  evidence  for  the 
wife  tended  to  show  that  she  furnished  $100,  the  hand  money  paid 
upon  the  preliminary  contract,  and  $1,000,  the  amount  paid  upon  the 
delivery  of  the  deed;  that  this  was  furnished  upon  the  express  agree- 
ment with  her  husband  that  she  was  to  have  an  interest  in  the  title 
corresponding  to  the  amount  of  purchase  money  she  should  furnish, 
and  that  she  subsequently  furnished  $900  more  in  pursuance  of  this 
agreement  Held,  (1)  that  the  presumption  of  title  arising  from  the 
form  of  the  deed  and  the  note  was  such  a  presumption  as  might  be 
rebutted;  (2)  that  as  the  testimony  was  in  apparent  contradiction  of 
the  deed  and  note,  the  question  for  the  jury  was  whether  the  papers 
were  so  explained  and  accounted  for  by  the  testimony  as  to  overcome 
the  presumption  arising,  i>nma  facie,  upon  them,  and  establish  the 
title  of  the  wife  in  the  thirteen  acres  admittedly  paid  for  out  of  her 
share  in  her  father's  estate;  (3)  that  if  the  testimony  introduced  by 
the  defendant  was  believed,  the  money  paid  by  her  for  the  land  in 
controversy  was  paid  in  time  to  establish  a  resulting  trust  in  her 
favor;  (4)  that  the  whole  case  was  for  the  jury  under  proper  instruc- 
tions.   Beringer  r.  Lutzy  1. 

INSURANCE. 

1.  Fire  insurance^Prov^lsion  as  to  ownership.    The  conditions  of  a 
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policy  of  fire  insurance  as  to  the  ownership  of  the  property  insured 
are  to  be  understood,  not  in  their  technical  sense,  but  as  requiring 
that  the  insured  be  the  actual  and  substantial  owner.  Tost  T*  Ins. 
Co.,  381. 

2.  Life  insurance — Applications — Warranty  as  to  truth  of  facts  set 
forth  in  the  application — Contract,  Where  a  policy  of  insurance  con- 
tains a  warranty  of  the  truth  of  certain  facts,  the  validity  of  tlie  policy 
depends  on  the  trutli  of  the  warranty.  In  sucli  case  the  engagement 
of  the  policy  holder  is  absolute  that  the  facts  shall  be  ixa  they  are 
stated  when  his  rights  under  the  policy  attach. 

Where  an  applicant  for  insurance  warrants  the  truth  of  facts  stated 
in  his  application,  a  statement  that  he  had  been  attended  by  a  certain 
physician  "•  one  year  ago,^'  will  vitiate  the  policy,  if  it  appears  that  he 
had  been  attended  by  that  physician  six  times  within  the  preceding 
year.    Wall  T.  Royal  Societyf  355. 

3.  Life  insurance — Notice  of  assignment — Waiver — Letter — Loss  qf 
policy — Evidence — Province  of  court  and  jury,  A  life  insurance  com- 
pany paid  the  amount  of  a  policy  of  insurance  on  the  life  of  C.  to  C.*8 
wife.  It  was  claimed  that  the  policy  was  lost,  and  before  the  policy 
was  paid,  C.'s  wife  was  required  to  give  to  the  company  a  bond  of 
indemnity.  Subsequently  suit  was  brought  upon  the  policy  by  a  per- 
son claiming  under  an  assignment  from  D.  to  whom  C.  and  wife  had 
assigned  the  policy.  The  policy  stipulated  that  the  company  would 
take  no  notice  of  any  assignment  until  it  had  been  furnished  with  a 
duplicate,  or  a  certified  copy  thereof,  delivered  to  the  company  at  its 
principal  office.  The  company  set  up  this  stipulation  as  a  defense, 
and  the  plaintiff  replied  that  the  company  had  waived  the  stipulation. 
The  plaintiff  gave  in  evidence  a  letter  from  the  assignee  to  the  secre- 
tary of  the  company,  referring  to  the  assignments,  and  asking  whether 
he  should  forward  the  policy,  or  should  send  the  assignments  only. 
The  secretary  replied  that  the  company  had  no  record  of  the  transfers, 
but  if  furnished  with  duplicate  or  certified  copies  of  the  assignments^ 
the  company  would  file  them  as  notice  of  claim,  and  directed  him  to 
communicate  with  the  general  agent  of  the  company  in  Philadelphia, 
the  principal  office  being  in  Xew  York.  Plaintiff  proved  that  he  sent 
the  policy  by  a  messenger  to  the  agent  in  Philadelphia,  and  that  the 
messenger  in  the  agent^s  absence  showed  the  policy  to  a  clerk,  who, 
after  looking  at  it,  returned  it  without  comment.  No  copies  were  in 
fact  sent  to  either  the  New  York  or  the  Philadelphia  office,  and  no 
note  or  memorandum  of  the  assignments  were  found  in  either  office. 
ffeldf  (1)  that  the  construction  of  the  letter  of  the  secretary,  and 
whether  it  was  a  waiver  of  tlie  stipulation  in  the  policy,  were  questions 
for  the  court;  (2)  that  the  jury  should  have  been  instructed  that  if  the 
production  of  copies  for  filing  was  actually  waived  by  the  Philadelphia 
office,  then  the  plaintiff  could  recover,  but  if  not,  then  he  must  look 
to  the  person  who  actually  received  the  money;  (3)  that  the  fact  that 
C.'s  wife  did  not  produce  the  policy  when  she  demanded  payment,  but 
alleged  that  the  policy  was  lost,  raised  no  presumption  that  the  policy 
was  held  by  another. 

In  an  action  upon  a  policy  of  insurance  by  an  assignee  of  the  policy, 
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the  plaintiff  insisted  upon  a  waiver  of  a  provision  in  the  policy  thai 
i*equired  copies  of  assignments  to  be  furnished  to  tlie  company  for 
tiling  by  it  as  notice  of  claim  by  the  assignee,  and  asked  the  court  to 
permit  the  jury  to  find  proof  of  such  waiver  in  a  letter  signed  by  tlie 
secretary  of  the  company.  The  plaintiff  presented  a  point  to  the 
effect  that  the  letter  was  not  an  agreement  signed  by  the  president  or 
secretary  of  the  company,  waiving  or  changing  any  of  the  terms  of  the 
policy.  The  court  replied,  **  I  cannot  a£Qrm  this  point,"  but  added 
that  the  letter  of  the  secretary  must  be  taken  as  speaking  not  for 
himself  as  an  individual,  but  for  the  company  as  its  officer.  Held,  that 
the  answer,  while  amounting  to  a  denial  of  the  point,  placed  that 
denial  upon  a  ground  not  raised  or  involved  in  any  phase  of  the  con- 
troversy, and  was  therefore  erroneous.    Corcoran  T.  Ins.  Co*j  182. 

4.  Life  insurance — Proof  of  loss  as  evidence  of  cause  of  death.  In  an 
action  upon  a  policy  of  life  insai*ance  a  proof  of  loss  setting  forth  the 
cause  of  death  of  the  insured,  signed  by  the  plaintiff  with  her  mark, 
properly  witnessed  and  acknowledged  before  a  magistrate,  and  referred 
to  by  plaintiff  in  conversations  with  an  officer  of  tlie  defendant  com- 
pany without  denial  of  its  authenticity,  is  evidence  for  defendant  to 
show  the  cause  of  death,  without  specific  proof  of  its  actual  execution 
by  the  plaintiff,  and  its  rejection  when  offered  for  that  purpose  is  eiTor. 
Wall  Y.  Royal  Society,  355. 

6.  Life  insurance — Bepresentations  as  to  health — Affidavit  of  d^ense. 
In  an  action  upon  a  policy  of  life  insurance  where  the  affidavit  of 
defense  sets  forth  that  the  insured  made  false  representations  as  to 
his  health  in  his  application,  and  as  to  whether  his  relatives  had  been 
afflicted  with  consumption,  and  the  testimony  of  the  defendant  tends 
to  sustain  the  allegations  of  the  affidavit,  a  point  offered  by  the  defend- 
ant embracing  the  allegations  of  the  affidavit  and  asking  for  bindin*; 
instructions,  if  the  jury  believe  that  the  allegations  have  been  sus- 
tained, should  be  affirmed.    Wall  Y.  Royal  Society^  355. 

6.  Mutual  insurance — Assessments — Notice,  Where  the  charter  of  a 
mutual  insurance  company  provides  that  if  an  assessment  remains 
unpaid  for  a  specified  time'"  after  notice  thereof,"  the  policy  shall  be 
forfeited,  a  forfeiture  cannot  be  declared  for  nonpayment  of  an  assess- 
ment where  no  notice  of  the  assessment  was  given  to  the  insured.  In 
such  a  case  where  the  insured,  in  suing  upon  his  policy,  declares  that 
he  was  ready  and  willing  to  pay  any  claim  due  by  him  to  the  company, 
it  is  just  and  equitable  that  the  assessments  against  him  remaining 
unpaid  should  be  deducted  from  the  amount  to  which  he  is  entitled 
under  the  policy.    McMahan  y.  Ins.  Co.,  52. 

7.  Practice,  C.  P.^AmendmenL    Wall  Y.  Royal  Society,  355. 

INTEREST. 

1.  Default  in  payment.  Interest  as  such  is  recoverable  only  where 
there  is  a  failure  to  pay  a  liquidated  sum  due  at  a  fixed  day,  and  the 
debtor  is  in  absolute  default.  It  cannot  therefore  be  recovered  in 
actions  of  tort,  or  in  actions  of  any  kind  where  the  damages  are  not  in 
their  nature  capable  of  exact  computation,  both  as  to  time  and  amount. 
In  such  cases  the  party  chargeable  cannot  pay  or  make  tender  until 
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both  the  time  and  the  amount  have  been  ascertained,  and  his  default 
is  not  therefore  of  the  absolute  nature  which  necessarily  involves  in- 
terest for  delay.    Meyer's  Est*,  157. 

2.  Statute  qf  limitations— Tenants  in  common— Mines  and  mining. 
MeCJowan  t.  Bailey,  Wilson  &  Co.,  470. 

INTESTACY. 

1.  Decedents'  estates— Intestate  laws— Widow — Tenant  in  common- 
Accounts — Trespassers,  Under  the  intestate  laws  there  is  no  hostility 
in  the  estates  devolving  upon  the  widow  and  children  of  an  intestate, 
which  gives  the  right  of  enjoyment  to  either  to  the  exclusion  of  the 
other.  Unless  there  be  a  severance  of  tlie  inheritance  the  widow  can- 
not treat  her  cotenants  or  their  grantees  as  ti-espassers,  merely  because 
they  have  actively  managed  the  common  estate,  and  have  received  the 
whole  of  the  rents  or  proceeds.  Mc€k>waii  r.  Bailey »  Wilson  A  Co*y 
470. 

ISSUE  D.  V.  N. 

1.  Evidence — Province  qf  court  and  jury,    Boehm  r*  Kress^  386. 

2.  Evidence — Testamentary  capacity — Undue  ir^fluence — Question  for 
Jury.    Xiller's  Est.,  645. 

JOINT  TORT  FEASORS. 

1.  Negligence — Street  railways — Collision — Contributory  negligence. 
Ooorin  T.  Traction  Co.,  827. 

JUDGMENT. 

1.  Evidence — Failure  of  consideration — Partnership.  Davis  ¥•  Hug- 
gins,  508. 

2.  Foreign  Judgment— Exemplification  of  record  under  act  of  con- 
gress.  In  a  suit  upon  a  foreign  judgment  where  the  record  of  the  suit 
is  properly  certilied  as  provided  by  the  act  of  congress,  the  defendant 
cannot  be  heard  to  allege  that  the  exemplification  of  the  record  did 
not  contain  a  full  and  an  entire  copy  of  the  proceedings. 

In  a  suit  upon  a  foreign  judgment  it  is  not  necessary  that  a  note 
which  was  the  foundation  of  the  suit  in  the  court  in  which  the  juds:- 
ment  was  obtained,  should  be  incorporated  in  plaintifiTs  statement  of 
claim  in  the  suit  in  this  state.    Bank  Y«  Crosby,  63. 

3.  Opening  Judgment  —  After-discovered  evidence — Practice,  C.  P. 
A  judgment  by  confession  having  been  opened,  three  tHals  were  had 
to  determine  its  validity.  After  the  third  trial,  and  after  a  rule  for  a 
new  trial  had  been  discharged,  but  before  judgment  a  second  applica- 
tion to  open  the  judgment  was  made  on  the  gi'ound  that  the  original 
note  was  an  accommodation  note,  and  that  there  had  been  no  consider- 
ation for  it  This  new  ground  of  defense  was  known  to  the  defendant 
at  the  time  of  the  second  trial,  but  no  effort  was  made  to  take  advan- 
tage of  it  then,  or  at  the  third  trial  which  took  place  six  months  later. 
Held,  (!)  that  the  application  being  to  open  a  judgment  which  was 
opened,  was  irregular  and  improper;  but  if  it  had  been  regular  the 
relief  could  not  have  been  granted ;  (2)  that  the  ground  of  the  applica- 
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tion  was  not  a  new  defense  based  on  after-discovered  evidence,  and  it 
was  not  a  ground  of  defense  at  all.    Smith  T*  Wachoby  260. 

4.  Opening  Judgment — Collateral  security.  On  a  rule  to  open  a  judg- 
ment entered  upon  a  note  with  warrant  of  attorney  to  confess  judg- 
ment, defendant  averred  that  he  and  the  plaintiff  had  been  partners, 
and  that  he  had  drilled  oil  and  gas  wells  for  the  firm;  that  he  was  paid 
by  a  number  of  promissory  notes  made  in  the  firm  name;  that  after 
said  notes  were  given,  plaintiff  claimed  that  the  firm  was  not  indebted 
to  defendant  in  the  amount  thereof,  and  requested  defendant  to  sign 
the  judgment  note  in  suit  as  collateral  security  for  the  firm^s  protec- 
tion; that  defendant  signed  the  note  without  observing  that  it  was 
made  to  the  order  of  the  plaintiff  as  an  individual  instead  of  to  the 
order  of  the  firm;  that  before  the  promissory  notes  were  paid  the  firm 
became  indebted  to  defendant  for  the  full  amount  of  the  notes.  De- 
fendant's allegations  were  suppoi*ted  by  testimony.  Held^  that  the 
judgment  should  be  opened.    Weliel  T*  Lennox^  459. 

5.  Bevieto — Practice,  8,  C. — Road  law,  A  judgment  is  not  to  be 
reversed  at  random,  or  for  suspicion  of  error.  Whether  it  may  be  erro- 
neous or  not,  according  to  the  existence  of  circumstances  which  do  not 
appear,  every  intendment  of  fact  is  to  be  made  in  support  of  it. 
Pittsburg  T.  Maxwell)  553. 

JURISDICTION,  C.  P. 

1.  Attorney  at  law — IXisbarment — Jurisdiction— Jury  trial  Smith's 
Appeal,  14. 

2.  Water  companies — Supervisory  power  of  courts,  Brymer  i.  Water 
Co.,  231. 

JURISDICTION,  O.  C. 

1.  Partnership— Beed^Mistake.    Nimlek's  Est.,  591. 

JURISDICTION,  S.  C. 

1.  Certiorari — Quashing  writ — Change  qf  venue — Quashing  array  of 
jurors — Plea  in  abatement — Allowance  of  certiorari — Special  allocatur, 
Wallace  y.  Jameson,  94. 

2.  Foreign  attachment — Quashing  writ — Review,  The  refusal  of  the 
court  to  quash  a  writ  of  foreign  attachment  is  not  reviewable  by  the 
Supreme  Court.    Bauk  T.  Crosby,  63. 

JURORS. 

1.  Practice,  C,  P. — Practice,  8.  C, — Certiorari — Quashing  array  of 
jurors — Quashing  writ — Change  of  venue — Plea  in  abatement — Allow- 
ance of  certiorari— Special  allocatur,    Wallace  T.  Jameson,  94. 

2.  Quashing  array  of.    Wallace  Y.  Jameson,  98. 

LANDLORD  AND  TENANT. 

1.  Default  by  Tenant— Waiver,     Tenfel  Y.  Rowan,  408. 

2.  Easement — Servitude — Railroad  bridge — Eviction,  Where  a  con- 
tinuous and  apparent  easement  or  servitude  is  imposed  upon  land,  a 
lessee  of  the  servient  property  in  the  absence  of  an  express  reservation 
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or  agreement  on  the  subject  takes  the  property  subject  to  the  ease- 
ment or  seryitude.    Friend  T*  Sapplj  Co«9  290. 

3.  Lease — Distress — Eviction.  A  lease  provided  that  the  lessors 
might  enter  upon  the  premises  at  any  time  during  the  term  for  the 
purpose  of  putting  up  a  "to  let"  or  **for  sale"  sign;  and  further, 
that  if  at  any  time  the  tenant  should  attempt  to  remove  his  goods 
without  having  paid  the  rent  due,  the  lessors  might  stop  such  removal 
by  distraint.  It  also  contained  a  warrant  of  attorney  to  confess  judg- 
ment in  ejectment  and  for  the  amount  of  rent  due.  Early  in  the  morn- 
ing of  July  1,  when  a  monthly  instalment  of  rent,  payable  in  advance 
for  that  month,  was  due,  and  the  tenant  was  also  in  arrears  for  the 
rent  of  the  two  next  preceding  months,  he  began  to  remove  his  goods, 
when  they  were  distrained.  The  officer  who  made  the  disti'aint  kept 
them  upon  the  premises  until  the  day  of  sale,  changing  the  locks  ou 
the  doors.  The  same  day  a  **  to  let "  sign  was  placed  on  the  building. 
Subsequently  judgment  in  ejectment  for  the  premises  and  for  the 
amount  of  rent  due  was  entered  by  virtue  of  the  power  of  attorney  in 
the  lease,  and  a  writ  of  habere  facias  and  a  fl.  fa.  were  issued.  On 
July  16,  the  sheriff  delivered  possession  to  the  lessors  under  the  writ 
of  habere  facias.  Upon  a  petition  to  open  the  judgment,  defendant 
alleged,  inter  alia,  that  he  did  not  owe  for  the  July  rent  included  in 
the  judgment,  because  the  lessors  had  taken  possession  of  the  prem- 
ises on  July  1,  putting  up  a  "  to  let"  sign,  and  changing  the  locks  on 
the  doors,  thus  excluding  him  from  possession,  and  that  the  sheriff 
had  delivered  possession  to  the  lessors  by  virtue  of  the  writ  of  habere 
facias  on  July  16.  There  was  no  evidence  that  the  officer  making  the 
distress  excluded  the  lessee  from  possession,  or  that  he  did  more  than 
was  necessary  in  protecting  the  goods  under  the  landlord's  warrant 
Held,  (1)  that  the  levy  under  the  landlord's  warrant  was  not  an  evic- 
tion and  did  not  suspend  liability  for  rent;  (2)  that  the  changing  of 
the  locks  on  the  doors  by  the  officer  who  executed  the  warrant  did  not 
prejudice  the  landlords'  right  under  the  conti*act;  (3)  that  the  enter- 
ing for  the  purpose  of  placing  a  **  to  let "  sign  on  the  building  was  not 
an  eviction,  inasmuch  as  it  was  authorized  by  the  lease;  (4)  that  the 
lessors  were  entitled  to  the  rent  for  the  month  of  July.  Mnrphy  T* 
Marshelly  516. 

4.  Lease — Oil  and  gas  lease — Clause  of  forfeiture,  Bartley  T.  Phil- 
llpst  175. 

5.  Letue—Oil  and  gas  lease — Forfeiture— Rent,  Mathews  T.  Gas 
Co.,  165. 

6.  Oil  lease— Forfeiture— Equity,    Gas  Co.  T.  Poteriey  68. 

7.  Waiter — Estoppel  —  Delay  in  givijig  possession  of  the  building. 
Where  a  tenant  has  regularly  paid  twenty-five  separate  months'  rent 
without  complaining  that  the  premises  were  not  completed  and  deliv- 
ered to  him  the  first  month  of  tho  term  as  provided  by  the  lease,  he 
cannot  thereafter  set  up  such  claim  as  a  defense  to  the  payment  of 
rent.    Morphy  T.  Marshell)  516. 

LEASE,  see  Oil  and  Qas  Lease. 
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LEGACY. 

1.  will^Oifl— Effect  of  legacy  for  partic^ar  purpose— Accumulor 
tions,    Bogerg'8  Est.,  602. 

LIBEL. 

1.  Attorney  at  law — Corrupt  misconduct— Bribery.  To  impnte  cor- 
rupt or  diBhonorable  action  to  an  attorney  in  his  professional  conduct 
is  actionable  per  se  though  it  falls  short  of  bribery.  Wallace  T. 
Jamesoiiy  98. 

2.  Candidate  for  public  office  —  Privileged  communication  —  News- 
paper, Where  a  person  is  a  candidate  for  public  office,  his  chai*acter 
and  conduct  are  proper  subjects  of  public  discussion,  and  the  publi- 
cation of  any  facts  throwing  light  on  his  qualifications  or  disqualifi- 
cations will  be  privileged;  but  a  highly  sensational  and  damaging 
account  of  an  alleged  illegal  ti*an8action,  with  mention  and  reference 
to  the  candidate  as  being  connected  with  and  a  party  thereto,  is  not 
privileged.    Wallace  y.  Jamesoii,  08. 

3.  EHdence— Review.    Wallace  T.  Jameson,  98. 

4.  Parties — Newspaper — Political  candidate — Qy^estionfor  jury.  In 
an  action  for  libel  by  a  candidate  for  judge  against  the  proprietors  of 
a  newspaper,  J.,  who  was  one  of  the  executors  of  the  former  owner 
of  the  paper,  was  joined  as  a  party  defendant.  There  was  evidence 
that  J.  was  to  have  control  of  the  political  columns  of  the  paper  in 
the  campaign,  so  far  at  least  as  related  to  the  candidacy  of  the  plain- 
tiff for  the  judgeship.  Held,  that  the  question  whether  J.  exercised 
his  control  in  such  manner  as  to  make  him  jointly  liable  for  the  pub- 
lication, was  a  question  for  the  jury.    Wallace  Y*  Jameson,  98. 

5.  Practice,  C.  P. — Trial — Objection  to  testimony — Waiver— Eti- 
dence  —  Newspaper  —  Corporation  —  Agent.  CToole  Y.  Pablishlng 
Co.,  271. 

i5.  Privileged  communication — Newspaper.  A  privileged  communi- 
cation being  one  made  upon  a  proper  occasion,  from  a  proper  motive, 
based  upon  reasonable  or  probable  cause,  and  in  a  proper  manner,  it 
follows  that  if  tlie  manner  be  improper  tlie  privilege  is  lost.  Wallace 
Y.  Jameson,  98. 

LIFE  ESTATE. 

1.  Remainders — Oil  and  gas  lease — Mines  and  mining.  Where  no  oil 
or  gas  operations  have  been  commenced  on  land  before  an  estate  for 
life  has  accrued,  the  tenant  for  life  has  no  right  to  operate  for  oil  or 
gas  himself,  and  cannot  give  such  a  right  to  any  person  by  lease. 
Marshall  y.  Mellon,  871. 

MALICIOUS  PROSECUTION. 

1.  Arrest — Urgustifiable  detention^Probable  cause — Province  of  court 
and  jury — Joint  trespassers.  In  an  action  for  malicious  prosecution, 
it  appeai*ed  that  the  plaintifif,  a  colored  woman,  thirty  years  of  age,  had 
been  in  the  service  of  defendant  for  about  one  week.  While  she  was 
sole  occupant  of  defendant's  house,  the  house  was  entered  and  a  large 
quantity  of  silverware  stolen.  On  rising  in  the  morning  plaintiff 
immediately  notified  defendant  who  had  been  sleeping  in  the  next 
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house.  An  officer  was  summoned  who,  in  the  presence  of  defendant, 
charged  plaintiff  with  the  theft.  Slie  protested  her  innocence,  but  was 
arrested  witliout  a  warrant,  and  detained  in  a  station-house  at  the 
defendant's  request  for  eight  days.  Defendant  knew  that  plaintiff 
had  a  good  character.  The  evidence  showed  that  her  detention  was 
for  the  purpose  of  forcing  her  to  confess  guilt.  The  officer  who 
made  the  arrest  testified  that  at  the  time  of  plaintiff's  arrest  defend- 
ant stated  to  the  officer  that  some  one  inside  the  house  must  have 
opened  it,  and  the  plaintiff  was  the  only  one  inside.  He  gave  no  inti ma- 
tion  to  the  officer  of  plaintiff's  pi-evious  good  character.  Held,  (1)  that 
it  was  not  error  for  the  court  to  charge  that  if  the  arrest  was  made  at 
defendant's  instance,  with  his  knowledge  and  consent,  it  was  sufficient, 
although  he  may  not  have  expressly  directed  the  officer  to  arrest  the 
plaintiff;  (2)  that  it  was  proper  to  charge  that  if  defendant  was  a  party 
to  the  detention  of  plaintiff  in  order  to  force  a  confession  from  her,  he 
became  a  party  to  the  illegal  imprisonment;  (3)  that  a  verdict  and  judg- 
ment for  plaintiff  should  be  sustained:  McCarthy  v.  De  Armit,  99  Pa. 
64,  distinguished. 

Where  there  are  two  joint  trespassers,  the  party  injured  may  sue 
both  or  either,  and  if  he  proceeds  against  but  one,  that  one  cannot 
relieve  himself  from  responsibility  by  showing  that  the  other  partici- 
pated in  the  illegal  act.    Bark  Y.  Howley,  589. 

2.  Criminal  law  —  Alteration  cf  lease  —  Forgery  —  Probable  cause. 
Gaertner  t.  Heyl,  891. 

MARRIED  WOMAN. 

1.  Will  —Execution  of^Act  of  June  3,  1887.  A  holographic  paper 
purporting  to  be  the  will  of  a  married  woman,  executed  without  wit- 
nesses prior  to  the  Act  of  June  8,  1887,  P.  L.  332,  is  not  rendered  valid 
by  that  act,  which  dispenses  with  attesting  witnesses  to  the  will  of  a 
married  woman.    Packer  T.  Packer,  580. 

MASTER  AND  SERVANT. 

1.  Negligence — Fellow  servant — Defective  floor.  In  an  action  by  a 
workman  against  his  employer  to  recover  damages  for  personal  injuries 
caused  by  one  of  the  planks  of  the  flooring  over  a  pit  slipping  from 
the  edge  of  a  joist,  it  appeared  that  it  was  sometimes  necessary  to  remove 
the  flooring  over  the  pit  when  the  pit  was  to  be  used;  this  was  done 
by  the  regular  carpenter  of  the  shop.  Eight  days  before  the  accident 
the  floor  had  been  removed,  and  when  the  carpenter  was  about  to  put 
it  down  again,  the  foreman  suggested  to  him  that  the  plank  should  be 
nailed  to  cross  pieces,  so  that  they  could  be  taken  up  and  replaced  in 
one  piece.  The  carpenter  replied  that  the  planks  in  use  were  not  long 
enough,  and  he  was  told  to  put  the  floor  down,  and  to  see  the  superin- 
tendent and  get  lumber  to  make  a  cover  in  one  piece.  He  put  the  floor 
down  without  nailing  it,  and  applied  for  new  lumber,  and  two  days 
after  the  first  application  he  called  the  superintendent's  attention  to 
the  fact  that  the  lumber  had  not  been  furnished  him.  Held^  (1)  that 
the  evidence  was  insufficient  to  show  negligence  upon  the  part  of  the 
dej^ndants;  (2)  that  the  negligence,  if  any,  was  that  of  the  carpenter, 
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a  fellow- workman;  (3)  that  a  nonsuit  was  properly  entered.    Nemler 
y.  Biter  &  Conlj,  557. 

2.  Negligence  —  Risks  of  etnploymeni  —  Ir^wy  to  servant  —  SuitaJ/le 
appliances — JEsi^losion  of  natural  gas.  Where  it  is  the  duty  of  a  field 
supeiintendent  of  a  natural  gas  company  to  supervise  the  testing  of 
wells,  he  cannot  recover  from  the  company  for  injnnes  caused  by  the 
explosion  of  a  valve  on  a  fitting  which  he  himself  selected  from  the 
company's  stock  and  adjusted  for  the  test 

In  an  action  by  a  field  superintendent  of  a  natural  gas  company  to 
recover  damages  for  pei'sonal  injuries  caused  by  an  explosion  of  gas, 
it  appeared  that  one  of  the  duties  of  the  plaintiff  was  to  shut  in  and 
test  gas  wells.  The  company  provided  a  stock  of  suitable  fittings 
from  which  the  plaintiff  could  select  such  as  were  needed  in  any  given 
case.  Before  the  well  which  exploded  was  tested  plaintiff,  without 
conference  with  or  advice  from  any  officer  of  the  company,  selected  an 
eight-inch  valve,  and  caused  it  to  be  placed  in  the  well.  Among  tlie 
stock  of  valves  was  a  ten-inch  valve  which  plaintiff  could  have  selected. 
After  the  valve  had  been  put  in  place,  the  president  of  the  company 
in  answer  to  a  question  of  plaintiff  stated  that  these  valves  were  sup- 
posed to  be  good  for  over  a  thousand  pounds.  The  explosion  occurred 
at  a  pressure  of  from  six  hundred  and  fifty  to  seven  hundred  and 
twenty  pounds.  Two  out  of  tliree  valves  subsequently  tested  with- 
stood a  pressure  of  one  thousand  pounds,  and  the  third  of  nearly  one 
thousand  pounds.  Beld,  (1)  that  the  evidence  was  insufficient  to  show 
that  the  company  was  guilty  of  negligence ;  (2)  that  the  danger  involved 
was  one  of  the  risks  of  plaintiff's  employment;  (3)  that  the  opinion 
expressed  by  the  president  was  immaterial ;  (4)  that  whether  the  explo- 
sion was  caused  by  the  lightness  of  the  fitting,  or  by  such  a  concealed 
defect  in  the  valve  as  reasonable  care  could  not  detect,  the  defendant 
was  not  liable;  (5)  that  a  verdict  and  judgment  for  plaintiff,  could  not 
be  sustained.    Toohey  Y.  Gas  Co«t  437. 

MECHANIC'S  LIEN. 

1.  Partnership — Satief action  of  lien— Substitution  of  fund  for  land. 
Two  partners  who  were  subcontractors  filed  a  mechanics'  lien  against 
a  building  which  they  had  erected  under  a  building  contract  Subse- 
quently one  of  the  partners  settled  with  the  conti'actor  and  satisfied 
the  lien  of  record.  A  rule  was  taken  by  the  other  partner  to  strike  off 
the  satisfaction,  alleging  that  it  had  been  entered  in  fraud  of  his  rights, 
but  not  charging  fraud  upon  the  contractor.  The  contractor  and  tlie 
subcontractors  filed  an  agreement  that  the  case  should  be  submitted  to 
the  court,  and  its  decision  should  be  final,  reserving  however  the  right 
of  appeal.  All  of  the  parties  subsequently  signed  an  agreement  by 
which  it  was  provided  that  the  owner  should  pay  the  amount  of  the 
lien  into  a  bank,  and  that  the  lien  should  again  be  satisfied  of  record, 
but  it  was  stipulated  that  this  should  in  *^  nowise  affect  any  litigation 
now  pending  or  that  may  hereafter  be  brought,  nor  is  it  to  be  referred 
to  in  any  proceedings,  except  that  after  the  decision  of  said  common 
pleas  No.  2  is  made,  or  any  appeal  therefrom  to  the  Supreme  Court  is 
finally  decided,  should  any  party  take  such  appeal,  it  shall  be  used  for 
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the  purpose  of  having  an  order  to  disburse  said  fund  in  accordance 
with  said  decision. ''  Held,  (1)  that  the  meaning  of  the  agreement  was 
that  the  decision,  whether  of  the  common  pleas  unappealed  from  or 
of  the  Supreme  Court  on  appeal,  was  to  be  final  on  all  the  pai-ties  as 
to  the  right  to  the  fund;  (2)  that  an  order  should  be  made  directing 
the  fund  to  be  paid  to  the  contractor.    Straw  V.  Smithy  376. 

2.  Res  adtjiidicata—Striking  off  aatUf action.  Where  on  a  rule  to  strike 
off  satisfaction  of  a  mechanics*  lien,  the  case  has  been  considered  on 
its  merits,  the  decision  of  the  court  is  a  bar  to  any  subsequent  contest 
of  the  matter  either  on  motion  or  by  formal  bill.  Straw  Y.  Smith, 
876. 

MERGER. 

1.  Life  entate— Tenant  by  the  curtesy— Title.  Where  a  woman  dies 
intestate  seized  of  real  estate,  leaving  to  survive  her  her  husband  and 
one  child,  to  whom  the  husband  subsequently  makes  a  quitclaim  deed 
of  all  his  interest  and  title  to  the  property,  the  life  estate  as  tenant  by 
the  curtesy  merges  in  the  fee,  and  the  child  does  not  derive  title  from 
the  fatlier,  but  from  the  mother.    LIneberger  y.  Newklrk,  117. 

MINES  AND  MINING. 

1.  Oil  and  gas— Minerals,  Petroleum  oil  and  natural  gas  are  miner- 
als.   Marshall  y.  Mellon,  371. 

2.  Tenants  in  common — Accounting — Demand  for  account — Coal  in 
places-Measure  of  damages — Custom.    Where  one  of  several  tenants  in 

common  mines  coal  and  takes  the  proceeds  thereof,  he  is  liable  to  ac- 
count to  his  cotenants  for  the  value  of  the  coal  in  place. 

On  the  bill  in  equity  by  one  tenant  in  common  against  another  for 
an  account  of  coal  mined,  it  appeared  that  the  plaintiff  made  no  demand 
for  years  for  an  account,  or  for  her  share  of  the  coal.  The  evidence 
tended  to  show  that  the  slack  was  never  accounted  for  by  operators, 
nor  payment  exacted  for  it  by  owners  in  the  neighborhood  where  the 
land  was  situated.  Held,  that  in  view  of  the  fact  that  plaintiff  had 
made  no  demand  for  an  account  for  years,  it  was  a  fair  presumption 
she  did  not  intend  to  exact  more  than  was  paid  by  other  owners  of 
coal  in  that  region.    Mc€k>waii  T.  Bailey,  Wilson  &  Co.,  470. 

MISTAKE. 

1.  Vendor  and  vendee  —  Evidence — Fraud,  Brannsehweiger  y. 
Waits,  47. 

MORTGAGE. 

1.  Bond — Release,  A  bond  and  mortgage  taken  for  the  same  debt, 
though  distinct  securities,  possessing  dissimilar  attributes,  and  subject 
to  remedies  which  are  as  unlike  as  personal  actions  and  proceedings 
in  rem,  are  nevertheless  so  far  one  that  payment  of  either  discharges 
both,  and  a  release  or  extinguishment  of  either  without  actual  pay- 
ment is  a  discharge  of  the  other,  unless  otherwise  intended  by  the 
parties.    Neale  Y«  Bempster,  569. 

2.  Evidence  —  Payment  —  ExecutUm  qf  papers — Burden  f^  proof. 
Shrader  y.  Glass  Co.,  623. 
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8.  Gift — Evidence — Decedents'  estates.  Among  the  effects  of  a  de- 
cedent was  found  a  moi^tgage  executed  by  the  decedent's  sister,  and 
duly  recorded  ten  yeara  before  decedent's  death.  The  proof  was  clear 
that  the  mortgagor  not  only  paid  the  interest  during  most  of  that  time, 
but  also  that  the  mortgagee  required  her  to  pay  it  When  the  decedent 
died  the  mortgagor  became  executrix  of  the  decedent's  estate  and 
claimed,  as  against  decedent's  husband,  that  the  mortgage,  or  the 
money  represented  by  the  mortgage,  had  been  given  to  her.  The 
proof  in  support  of  the  gift  was  founded  exclusively  upon  loose  and 
uncertain  testimony  of  verbal  declarations  of  the  mortgagee,  many  of 
which  were  conflicting  with  each  other,  in  some  of  which  a  gift  or  in- 
tended gift  of  the  money,  and  in  others  a  gift  or  intended  gift  of  the 
mortgage,  was  asserted,  and  in  others  that  the  principal  was  never  to 
be  paid,  but  the  interest,  or  so  much  as  the  mortgagee  needed,  was  to 
be  paid.  Held  (1)  that  there  was  not  sufficient  evidence  to  sustain  a 
gift  of  the  mortgagee  or  of  the  money  loaned;  (2)  that  parol  evidence, 
in  the  absence  of  mistake,  fraud  or  imposition,  was  inadmissible  to 
contradict  the  express  terms  of  the  written  instrument.  SchiehPs 
Est.,  308. 

4.  Husband  and  loife^Trusts — Fraud,    Hays  Y.  Hays,  277. 

5.  Release — Debts  secured  by  mortgage.  Where  a  vendor  of  land, 
taking  a  purchase  money  moi*tgage,  agrees  that  if  a  certain  sum  of  the 
mortgage  debt  per  acre  shall  be  paid  by  the  vendee  he  will  release 
from  the  lien  of  the  mortgage  any  portion  of  the  land  which  the  pur- 
chaser shall  ask  and  describe,  proportioned  to  the  number  of  acres 
paid  for,  such  portion  of  the  land  will  be  released  not  only  from  the 
lien  of  the  mortgage,  but  also  from  the  debt  secured  by  the  bond ;  and 
if  judgment  be  entered  upon  the  bond  the  lien  of  such  judgment  will 
be  confined  to  the  portion  of  the  land  not  released.  Neale  Y*  I>emp9- 
ter,  569. 

6.  Vendor  and  vendee — Affidavit  of  d^ense  disclosing  defective  title, 
Chaffey  y.  Boggs,  301. 

7.  Vendor  and  vendee — False  representations — Evidence,  Ackman 
Y.  Jaster,  463. 

MUNICIPAL  LAW. 

1.  Irregulartty  in  contract—  Waicer.  Where  an  irregular  municipal 
contract  is  one  which  the  city  could  have  authorized,  the  city  may 
waive  the  irregularity.    Amberson  AYe.y  634. 

2.  Negligence — Evidence— Township — Highway.  Where  a  person  is 
found  dead,  with  his  neck  brokeu,  on  a  township  road,  and  there  is 
nothing  to  show  how  the  accident  occurred,  or  that  the  death  was 
occasioned  by  the  negligence  of  the  township,  damages  cannot  be 
recovered  from  the  township.    Strlngert  Y.  Boss  Twp.^  614. 

3.  Public  officers — Compensation  cf  controller  of  Allegheny  county — 
Acts  of  May  7,  1864  and  March  31,  1876 — Controller— R<funding  excess 
over  salary— Right  of  county  to  recover  excess  over  fees— Act  qf  May  1, 
1861.    Allegheny  Co.  y.  Grier,  639. 

4.  Road  law— Paving  sidewalk— Acts  of  May  16,  1891,  April  18,  1857 
and  April  1,  1868.    Under  the  remedial  Act  of  May  16,  1891,  P  L.  71, 
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assessments  may  be  made  for  paying  a  sidewalk,  although  the  prop- 
erty owner  has  been  given  no  notice  to  do  the  work  as  provided  by 
tlie  Acts  of  April  18, 1857,  P.  L.  240,  and  April  1, 1868,  sec.  17,  P.  L.  569. 
Amberson  Are.^  634. 

5.  Boad  lau) — Regrading — Coat  Where  a  regrading  of  a  street  is 
necessaiy  to  prepare  the  surface  for  a  pavement  duly  authorized  by 
the  municipality,  and  no  part  of  the  cost  of  regi*ading  is  included  in 
the  benefits  assessed,  the  property  owners  have  no  standing  in  a  pro- 
ceeding to  assess  benefits  to  object  to  the  regrading.  Amberson  AYe*^ 
634. 

6.  Sewera — Aaaeaament  for  bentfita — Appeala — Conatitutional  law — 
THal  by  Jury— Act  of  May  16,  1891.    Beeehwood  Aye.  Sewers,  494. 

7.  Sewera — Non-abutting  ownera — Aaaeaament  qf  benefits.  The  rule 
laid  down  in  Park  Avenue,  169  Pa.  433,  that  the  owners  of  property 
not  abutting  on  a  sewer  cannot  be  assessed  for  benefits,  is  not  modi- 
fied by  the  fact  that  a  watercourse  which  before  furnished  open  drain- 
age was  turned  into  a  closed  and  covered  sew«r,  thus  confining  the 
odors  and  noxious  substances  which  cause  discomfort  and  injure 
health;  such  a  benefit  is  one  enjoyed  by  the  whole  city  in  common 
with  owners  of  property  in  the  neighborhood  of  the  sewer.  Beech- 
wood  Aye.  Sewer,  490. 

8.  Street  railwaya — Line  through  aeveral  municipalitiea — Consent  of 
all  local  authoritiea.    Ballroad  Co.  y.  Elee.  By.  Co.,  584. 

MUNICIPAL  LIENS. 

1.  Boad  law — Aaaeaamenta — Appeals,  An  owner  of  six  lots  on  the 
same  street  in  a  city,  assessed  for  the  cost  of  the  same  improvements, 
cannot  by  appealing  from  the  assessment  as  to  four  of  them  suspend 
the  city's  proceeding  to  collect  the  assessments  on  the  two  not  ap- 
pealed from  until  the  event  of  the  appeal :  Pennsylvania  Steel  Co.*s 
Appeal,  161  Pa.  571,  distinguished.    Pittsburg  y.  Maxwell,  553. 

NEGLIGENCE. 

1.  Bridge — Guard  raiL  In  an  action  against  a  city  to  recover  dam- 
ages for  personal  injuries  caused  by  falling  over  a  side  of  a  bridge 
which  was  without  a  guard  rail,  it  appeared  that  the  bridge  was  in  a 
rural  district,  that  it  was  the  full  width  of  the  road,  thirty-three  feet, 
seventeen  feet  in  length,  and  five  feet  above  the  bed  of  the  stream 
which  it  crossed.  The  only  complaint  made  of  the  bridge  was  the 
absence  of  a  guard  rail.  Held,  (1)  that  there  was  not  sufficient  evi- 
dence of  negligence  on  the  part  of  the  city  to  submit  to  the  jury; 
(2)  that  as  the  situation  was  capable  of  full  and  exact  description  the 
opinions  of  witnesses  as  to  whether  a  guard  rail  made  the  bridge  dan- 
gerous for  ordinary  travel  were  inadmissible.  Aoberle  y.  McKees- 
port,  321. 

2.  Contributory  negligence — Province  of  court  and  Jury.  While  the 
rufo  will  not  be  relaxed  which  requires  a  traveler  when  approaching 
a  railroad  crossing  to  **  stop,  look  and  listen,"  nor  the  cases  departed 
from  which  holds  that  one  who  goes  in  front  of  a  moving  train  which 
he  has  ample  opportunity  to  see  and  hear  and  avoid,  may  ordinarily  be 
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held  guilty  of  contributory  negligence  as  matter  of  law;  yet  wlien  the 
facts  are  not  clear  and  simple,  and  where  the  existence  of  contributory 
negligence  depends  upon  inferences  to  be  drawn  from  the  evidence, 
the  question  must  go  to  the  jury  for  decision.  Davidson  T«  Bailway 
Co.,  227. 

3.  Damages — Widow  and  children — Acts  qf  ApHl  15,  1851  and 
April  26,  1S55.    Allison  y.  Powers,  531. 

4.  Death — Right  of  action — Acts  of  April  15, 1851,  and  April  26, 1855. 
The  eighteenth  section  of  the  act  of  April  15, 1851,  P.  L.  674,  was  neitlier 
repealed  nor  modified  by  the  act  of  April  26,  1855,  P.  L.  309,  and  an 
action  instituted  to  recover  damages  for  personal  injuries  caused  by 
negligence  on  the  part  of  the  defendant  survives  tlie  injured  party, 
and  can  be  prosecuted  to  final  judgment  and  satisfaction  by  the  per- 
sonal representatives  of  the  deceased  plaintifif. 

The  right  of  action  for  the  death  of  a  pei-son  injured  by  negligence 
or  violence  of  another,  given  by  the  nineteenth  section  of  the  act  of 
April  15,  1851,  is  conditioned  upon  two  concurrent  facts,  (1)  that  the 
injured  party's  death  was  occasioned  by  violence  and  negligence,  and 
(2)  that  no  suit  had  been  brought  by  the  party  injured  to  recover  dam- 
ages in  his  lifetime:  Birch  v.  Pittebui-gh,  C,  C.  &  St  L.  II.  R.,  105  Pa, 
339,  followed.    Taylor's  Est.,  254. 

6.  Death — Right  of  action—Guardian  and  ward,    Taylor's  Est.,  254. 

6.  Electric  Light  Co. —  Uninsulated  telephone  wire.  In  an  action 
against  an  electric  light  company  to  recover  damages  for  the  death 
of  plaintifiTs  husband,  a  verdict  and  judgment  for  plaintiff  will  be 
sustained  where  the  evidence  shows  that  the  defendant  left  a  broken, 
uninsulated  telephone  wire  in  such  a  position  as  to  endanger  the  lives 
of  persons  using  the  street;  and  that  plaintiffs  husband,  on  a  rainy 
night,  in  the  proper  dischai-ge  of  his  duty  as  a  police  officer,  while 
attempting  to  remove  the  dangerous  nuisance  with  his  mace,  was 
brought  in  contact  with  the  charged  wire,  and  thus  lost  his  life.  Bil- 
lon T.  Light  Co.,  482. 

7.  Electric  railway — Crowded  car — Riding  on  platform — Measure  if 
care.    Beber  t.  Traction  Co.,  339. 

8.  Etidence^Opinions  of  witness.    Cookson  Y.  Railway  Co.,  184. 

9.  Evidence — Township — Uighway.  In  an  action  against  a  township 
to  recover  damages  for  the  deatli  of  plaintiffs  husband,  it  appeared 
that  the  deceased  was  found  dead,  with  his  neck  broken,  on  a  town- 
ship road  leading  to  a  city.  The  deceased,  who  had  been  afflicted 
with  asthma  and  heart  disease,  left  his  home  in  the  morning  in  a 
one-horse  wagon  loaded  with  baskets  which  were  to  be  sold  in  the 
city.  When  found  in  the  afternoon  there  was  nothing  in  the  wagon 
but  two  sacks  and  two  kegs  of  beer.  The  seat  of  the  wagon  had 
springs  under  it,  and  was  raised  about  a  foot  above  the  wagon.  The 
wagon  was  discovered  in  the  road  with  the  hind  wheels  in  a  rut  about 
twelve  or  fifteen  inches  deep,  intended  to  convey  surface  water  from 
one  side  of  the  road  to  the  other.  The  evidence  tended  to  show  that 
the  rut  had  been  worn  deep  by  wagon  wheels.  The  horse  was  stand« 
ing  still.  The  body  of  the  deceased  was  lying  in  the  road  with  the 
head  toward  tlie  wheels,  and  feet  towards  the  fence,  the  head  being 
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distant  about  eighteen  or  twenty  inches  from  the  front  wheeL  The 
road  had  been  much  traveled,  and  no  accident  had  ever  before  oc- 
curred at  this  point.  The  deceased* s  body  was  discovered  about  four 
o*clock  in  the  afternoon  of  a  dry  and  pleasant  day.  Held,  that  a  com- 
pulsory nonsuit  was  properly  entered.    Strin§rert  T.  Ross  Twp.y  614. 

10.  Explosion  of  gas — Contributory  negligence — Natural  gas  com- 
pany. In  an  action  against  a  natural  gas  company  to  recover  damages 
for  personal  injuries  suffered  by  an  explosion  in  a  building,  it  appeared 
that  the  building  was  not  supplied  with  either  natural  or  artificial  gas, 
or  with  pipes  for  conducting  the  same.  The  defendant  had  two  lines 
of  pipe  laid  in  the  street  in  front  of  the  building,  the  larger  of  which 
was  used  for  general  distribution,  and  the  smaller  for  premises  near 
the  exploded  building.  The  smaller  pipe  was  within  a  few  feet  of  the 
cellar  wall  of  the  building.  Some  months  piior  to  the  accident  a 
sewer  pipe  was  laid  from  the  rear  of  the  building  through  the  cellar 
and  out  beneath  the  smaller  gas  pipe  into  a  main  sewer.  The  soil  in 
the  neighborhood  was  largely  sand  and  gi*avel.  The  evidence  showed 
that  for  a  couple  of  weeks  prior  to  the  accident  escaping  gas  had  been 
detected  in  the  immediate  vicinity.  The  explosion  occurred  immedi- 
ately after  a  trapdoor  leading  into  the  cellar  of  the  buildiug  was 
opened;  and  soon  afterwards,  when  the  gas  pipes  immediately  In  front 
of  the  premises  was  uncovered,  an  old  rusty  break  therein  was  discov- 
ered. The  evidence  as  to  whether  the  company  had  been  notified  of 
the  escaping  gas  was  conflicting.  Held,  (!)  that  the  case  was  for  the 
jury;  (2)  that  a  judgment  and  verdict  for  plaintiff  should  be  sustained. 
Henderson  y.  Heating  Co.,  513. 

11.  Master  and  servant — Fellow  servant — Defective  floor,  Hemier  j* 
Biter  &  Conley,  557. 

12.  Master  and  servant — Risks  cf  employment — Injury  to  servant — 
Suitable  appliances — Explosion  of  natural  gas.    Too  hey  Y«  Gas  Co«9  437. 

13.  Province  of  court  and  Jury — Question  for  Jury — Contributory  neg- 
ligence— Sudden  danger — Roads,  A  person  who  is  suddenly  placed  in 
a  position  of  danger  by  the  negligent  act  of  another  is  not  responsible 
for  an  error  of  judgment  committed  in  an  attempt  to  extricate  him- 
self whereby  he  incurred  another  danger,  without  negligence  of  his 
own. 

In  an  action  against  a  township  to  recover  damages  for  personal 
injuries  by  falling  over  an  embankment  on  the  side  of  an  unguarded 
public  road,  it  appeared  that  at  the  point  where  the  accident  occurred 
the  road  was  only  tea  feet  wide.  On  the  upper  side  was  a  steep,  inac- 
cessible bank,  and  on  the  lower  side  a  steep  declivity  down  a  bank 
fourteen  feet  on  its  slope,  and  ten  to  twelve  feet  in  perpendicular 
depth.  At  the  foot  of  the  bank  was  a  sunken  space  or  gutter  two  and 
one  half  feet  in  width,  and  immediately  beyond,  the  bed  of  a  railroad 
track,  the  nearest  rail  being  about  four  feet  from  the  foot  of  the  bank. 
The  road  inclined  upwards  toward  the  brow  or  knoll  a  short  distance, 
beyond  which  the  plaintiff  said  he  could  not  see  the  road.  Accordiuj; 
to  plaintiff^s  own  testimony,  when  he  reached  this  point  in  the  road 
he  saw  a  train  approaching  him  about  six  hundred  and  eighty  feet  dis- 
tant.   The  train  was  running  at  the  rate  of  fifteen  miles  an  hour,  and 
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it  would  have  reached  his  position  in  about  thirty-five  seconds  from 
the  time  he  first  saw  it.  PlaintifiTs  horse  took  fright,  and  plaiutiff 
was  carried  over  and  down  the  embankment  and  injured.  Plaintiff 
testified  that  under  the  circumstances  he  thought  at  the  time  that  it 
was  best  for  him  to  stay  in  his  buggy  and  try  to  control  his  horse, 
keep  him  in  motion,  and  gain  a  better  position,  if  there  was  such,  on 
the  other  side  of  the  knolL  Held,  (1)  that  the  question  whether  the 
plaintiff  exercised  the  care  and  caution  that  a  reasonably  prudent  and 
cautious  man  would  have  done  under  the  circumstances  was  for  the 
jury ;  (2)  that  a  verdict  and  judgment  for  plaintiff  should  be  sustained. 
SprowU  T.  Township,  219. 

14.  Bailroads — Construction  qf  station  platform — Accumulation  of 
ice — Contributor]/  negligence.    Bathgebe  Y*  R.  B.  Co.,  81. 

15.  Bailroads — Grade  crossings— Customary  place  to  "  stop,  li*ok  and 
listen  ^'—Evidence— Question  for  Jury.    Cookson  Y.  Railway  Co.,  184. 

16.  Belease  of  damages.    Seeley  Y.  Traction  Co.,  334. 

17.  Street  railways — Collision— Contributory  negligence — Joint  tort 
feasors.    Goorin  Y.  Traction  Co.,  327. 

18.  Street  railways— Contributory  negligence.  Lenkner  y*  Traction 
Co.,  486. 

19.  Street  railways — Crossing — Province  of  court  and  jury.  Cleary 
Y«  Traction  Co.,  526. 

NOTICE. 

1.  Deed— Recording  deed.    Biddle  Y.  Armstrong,  263. 

2.  Insurance — Life  insurance — Notice  of  assignment — Waiver — Let' 
ter — Loss  qf  policy — Evidence — Province  of  court  and  Jury.  Corcoran 
Y.  Ins.  Co.,  132. 

3.  Insurance — Mutual  insurance — Assessments.  McMakan  Y.  Ins. 
Co.,  52. 

4.  Promissory  notes — Protest — Notice  to  indorser— Affidavit  of  de- 
fense.   Bank  y.  Miller,  412. 

OIL  AND  GAS  COMPANY. 

1.  Negligence — Explosion  qf  gas — Contributory  negligence — Natural 
gas  company.    Henderson  y.  Heating  Co.,  513. 

OIL  AND  GAS  LEASE. 

1.  Lease — Clause  of  forfeiture.  The  clause  of  forfeiture  or  termi- 
nation of  the  estate  usually  incorporated  in  oil  and  gas  leases  in  this 
state  is  for  the  benefit  of  the  lessor,  and  as  against  him  no  act  of  tlie 
lessee  can  work  a  forfeiture  without  his  concurrence. 

Parties  who  lease  or  buy  oil  or  gas  lands,  with  a  term  apparently 
outstanding,  without  inquiry  of  the  lessee,  and  without  the  exercise 
of  the  lessor's  power  to  forfeit,  take  the  lisk  of  the  fact  of  abandon- 
ment of  tlie  first  lease  as  the  facts  may  be  found  by  the  jury. 

Defendant  leased  oil  and  gas  lands  from  the  owner.  He  liad  notice 
of  the  fact  that  there  was  an  outstanding  lease  of  ten  years  to  plain- 
tiffs, only  three  years  of  which  had  expired.  The  grantor  of  the 
lessor  of  defendant  refused  in  his  deed  to  assert  a  forfeiture  of  tho 
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first  lease.  Defendant  made  no  inquiry  of  the  plaintiffs  as  to  whether 
their  lease  had  been  terminated.  Held,  (1)  that  the  defendant  had 
sufficient  notice  to  put  upon  liim  the  duty  of  inquiry;  (2)  that  it  was 
a  question  for  the  jury  to  determine  whether  there  had  been  an  aban- 
donment of  the  fii-st  lease.    Bartley  t.  Phillips^  175. 

2.  Lease — Forfeiture — Rent  Plaintiff  leased  two  vacant  lots  in- 
tended for  building  purposes  to  defendant  for  oil  and  gas  purposes. 
The  lease  contained  these  provisions:  "  The  party  of  the  second  part 
covenants  to  commence  operations  on  this  land  for  said  purpose 
within  three  months  from  the  executicm  of  this  lease,  or  thereafter 
pay  the  party  of  the  first  part  fifty  (50)  dollars  per  month  until  work 
is  commenced;  to  be  paid  each  month  in  advance.  .  .  .  And  after 
work  is  commenced  it  is  to  be  prosecuted  with  due  diligence  until 
completion.  ...  It  is  mutually  understood  and  agreed  by  both  par- 
ties hereto,  that  in  no  case  shall  the  commencing  of  a  well  on  the  above 
described  land  be  delayed  beyond  a  period  of  six  months  from  date 
of  this  lease,  and  if  no  well  is  commenced  inside  of  said  six  months 
the  penalty  to  be  a  forfeiture  of  this  lease,  and  neither  party  being 
held  furtlier.  And  it  is  further  understood  and  agreed  that  a  well 
drilled  on  either  of  above  described  lots  will  hold  the  le^ise  on  the  other 
lot  for  the  full  term  of  the  lease."  The  lease  reserved  to  the  lessor 
the  right  to  use  the  premises,  except  such  part  as  should  be  neces- 
sary for  the  drilling  of  wells.  About  one  year  after  the  date  of  the 
lease,  plaintiff  entered  on  one  of  the  lots  and  built  a  house.  At  this 
time,  however,  a  stake  had  been  set  by  defendant  indicating  the  site 
of  a  future  well,  and  it  appeared  that  the  building  would  not  have 
materially  interfered  with  the  operation.  Three  years  after  the  date 
of  the  lease  plaintiff  conveyed  by  deed  one  of  the  lots  to  amither  per- 
son without  reservation  of  any  light  of  defendant  as  lessee  to  the  oil 
and  gas.  Held^  (1)  that  the  clause  of  forfeiture  contained  in  the  lease 
was  for  the  benefit  of  the  lessor;  (2)  that  the  erection  of  the  building 
on  one  of  the  lots  was  not  an  assertion  of  the  right  of  forfeiture; 
(3)  that  the  absolute  conveyance  of  one  of  the  lots  was  a  constructive 
eviction  of  defendant,  and  ended  his  liability  for  rent;  (4)  that  plain- 
tiff was  entitled  to  recover  rent  until  the  date  of  the  abs(»lute  convey- 
ance of  one  of  the  lots.    Mathews  t.  Gas  Co«y  165. 

3.  L{fe  estate — Remainders— Mines  and  mining.  Where  no  oil  or 
gas  operations  have  been  commenced  on  land  before  an  estate  for  life 
has  accrued,  the  tenant  for  life  has  no  right  to  opei'ate  for  oil  or  gas 
himself,  and  cannot  give  such  a  right  to  any  person  by  lease. 

A  life  tenant  of  oil  and  gas  lands  which  had  never  been  operated 
for  oil  or  gas  executed  a  lease  for  oil  and  gas  purposes  exclusively. 
The  lessees  did  not  operate  the  land,  or  perform  any  of  the  covenants 
of  the  lease,  and  refused  to  pay  the  rent  stipulated.  Ueld^  that  the 
lessor  could  not  enforce  the  lease.    Marsliall  T«  Melloiiy  371. 

4.  OU  lease— Forfeiture— Equity,  On  a  bill  in  equity  by  a  lessee 
tinder  an  oil  and  gas  lease  to  restrain  the  lessor  from  interfering  with 
the  leasehold  premises,  it  appeared  that  the  lessor  had  forcibly  taken 
possession  of  the  premises,  severed  the  pipes,  and  diverted  the  gas, 
alleging  as  a  ground  therefor  that  the  lease  was  foi*feited.    By  injunc- 
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tion  the  lessee  was  reinstated.  A  master  was  appointed  who  found 
that  there  had  been  no  default  by  the  lessee,  and  recommended  that 
the  injunction  should  be  made  perpetual.  The  master  also  recom- 
mended that  the  lessor  should  be  ordered  to  pay  to  the  lessee  a  speci- 
fied sum,  as  compensation  for  the  gas  di7eii;ed  during  the  time  the 
lessor  was  in  possession.  The  decree  thus  recommended  was  entered 
by  the  court  *' without  prejudice  to  the  rights  of  the  lessor  to  compel 
the  lessee  to  account  to  him  for  his  share  of  the  earnings  of  the  gas 
well.  Heldf  that  the  decree  was  without  error.  Gas  Co*  T*  Pote- 
ri«9  68. 

OWELTY. 

1.  Interest  on  recognizance,    Meyers'  Est.^  157. 

PARTITION. 

1.  Agreement  among  heirs— Recognizance  for  owelty — Interest — Act 
of  May  8, 1876.  In  partition  proceedings  five  of  the  heirs  of  the  dece- 
dent took  land  at  the  appraised  value,  and  entered  into  recognizances, 
the  conditions  of  which  were  that  each  recognizor  **  shall  pay  to  the 
other  heirs  of  said  deceased  such  sum  or  sums  of  money  as  may  be 
due  and  owing  by  myself  upon  the  real  estate  of  said  deceased  so  taken 
by  myself,  to  the  other  heirs  of  said  deceased,  or  any  or  either  of  them, 
upon  the  settlement  of  said  estate  according  to  law."  The  other  two 
heirs  who  were  financially  involved  declined  to  take  lands  at  the  ap- 
praised value  for  the  i*eason  that  they  could  better  effect  a  settlement 
with  their  creditors  while  their  shares  were  unapportioned.  It  was 
the  belief  of  all  parties  at  the  time  that  the  lands  untaken  were  of 
sufficient  value  to  make  up  the  shares  of  the  nonaccepting  heira,  and 
that  upon  a  final  settlement  there  would  be  nothing  to  pay  upon  any 
of  the  recognizances.  No  reference  was  made  in  the  recognizances 
to  interest,  and  the  recognizances  themselves  were  not  drawn  accord- 
ing to  the  usual  form,  and  the  tei*ms  of  payment  were  not  fixed  by  the 
court.  The  estate  was  not  finally  settled  for  many  years,  and  in  the 
meantime  the  land  greatly  depreciated  in  value.  Held,  (1)  that  on  the 
face  of  the  writings  no  claim  for  interest  on  the  recognizances  could 
be  sustained ;  (2)  that  tlie  Act  of  May  8, 1876,  sec.  1,  P.  L.  140,  relating 
to  interest  upon  owelty  defines  the  duty  of  the  court  when  the  pro- 
ceedings are  adverae  and  in  due  course  of  law,  and  as  the  court  was 
not  called  upon  to  fix  the  terms  of  payment  in  this  case,  the  act  was 
inapplicable;  (3)  that  as  the  parties  had  the  right  to  fix  the  terms  of 
the  bonds  among  themselves,  out  of  court,  and  as  there  was  no  omis- 
sion of  interest  through  fraud,  accident  or  mistake,  the  court  must 
assume  that  the  recognizances  contained  all  that  was  stipulated  for, 
and  embodied  the  whole  agreement  of  the  parties.    Meyers'  Est.^  157. 

PARTNERSHIP. 

1.  Contract^ Evidence — Parol  contract  In  an  action  upon  a  parol 
contract  to  clean  an  oil  well  entered  into  by  the  plaintiff  himself,  it 
appeared  that  the  plaintiff  and  his  partner  had  a  written  contract 
made  prior  to  the  parol  contract  of  the  plaintiff,  to  complete  the  drill- 
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ing  of  the  well.  Held,  that  as  the  written  contract  was  not  involved 
in  the  suit  npon  the  parol  contract,  the  question  of  partnership  was 
not  in  the  case.    Taylor  t.  Sattler,  451. 

2.  Deed— Mistake — Orphans'  court.  Under  proceedings  in  the  or- 
phans' court  the  trustee  of  a  deceased  partner  was  directed  to  convey 
to  the  surviving  partners  real  estate  the  title  of  which  the  decedent 
in  his  lifetime  held  in  trust  for  the  firm.  By  mistake  the  deed  was 
made  in  form  to  the  surviving  partners  as  tenants  in  common,  and 
not  as  surviving  partners.  The  purpose  of  the  proceedings,  as  shown 
by  the  record,  was  to  vest  all  of  the  property  in  the  surviving  partners 
for  purposes  of  liquidation,  and  the  conveyance  as  made  placed  the 
real  estate  in  peril  of  being  talcen  for  the  individual  debts  of  the  part- 
ners. Heldj  (1)  that  the  intention  of  the  decree  of  the  court  was  that 
the  grantees  should  take  the  property  as  partnership,  and  not  as  indi- 
vidual propei-ty;  (2)  that  the  court  had  power  to  set  aside  the  deed 
and  direct  that  a  conveyance  should  be  made  in  proper  form.  Ni- 
miek's  Est.,  501. 

3.  Judgment — Evidence-^Failure  qf  consideration,  Dajis  T.  Hng- 
Crins,  508. 

4.  Mechanic's  lien — Satisfaction  C(f  lien— Substitution  qf fund  for  land. 
Straw  T.  Smith,  376. 

PARTY  WALLS. 

1.  Party  walls  by  statute,  prescription  or  agreement — Rights  of  gran- 
tee. Since  the  passage  of  the  Act  of  April  10, 1849,  P.  L.  600,  the  right 
of  the  first  builder  to  a  party  wall  is  considered  an  interest  in  the 
realty  which  passes  to  the  grantee  of  the  land,  and  the  act  applies  to 
a  party  wall  whether  made  such  by  statute,  prescription  or  agi'eement. 
Toight  T.  Wallace,  520. 

PRACTICE,  EQ. 

1.  Conclusiveness  qf  master's  finding.    White  T.  Wright,  75. 

PRACTICE,  C.  P. 

1.  Affidavit  of  d^ense — Insurance — Life  insurance — Representations 
as  to  health.    Wall  T.  Royal  Society,  355. 

2.  Affidavit  qf  defense— Misrepresentations — Set-off— Promissory  note. 
In  an  action  upon  a  promissory  note  an  affidavit  of  defense  is  sufficient 
which  avers  that  the  consideration  of  the  note  was  the  assignment  of 
certain  oil  and  gas  leases;  that  defendant  was  induced  to  execute  and 
deliver  the  note  by  the  false  and  fraudulent  representations  of  the 
plaintiffs  that  the  territory  leased  gave  every  prospect  of  yielding 
large  wells,  and  that  a  certain  well  then  in  process  of  drilling  upon 
said  leases  was  not  then  in  the  gas  sand,  when  in  point  of  fact  it  wan 
through  it,  and  was  a  small  producer,  which  was  well  known  to  plain- 
tiffs, and  that  the  defendant  was  largely  prejudiced  thereby;  and 
further,  that  the  plaintiffs  were  indebted  to  the  defendant  for  a  speci- 
fied amount  for  drilling  certain  other  oil  and  gas  wells,  which  amount 
defendant  offei*ed  as  a  set-off  in  this  case.    Weixel  T«  Lennox,  457. 

8.  Affidavit  of  d^ense— Mortgage — Vendor  and  vendee— D^ect  of 
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title.  In  an  action  upon  a  mortgage  given  for  balance  of  purchase 
money,  an  affidavit  of  defense  is  sufficient  which  avers  that  a  railroad 
company  is  in  possession  of  a  valuable  part  of  the  land  covered  by  the 
mortgage  under  a  title  paramount  to  the  title  formerly  held  by  the 
mortgagee,  and  which  he  undertook  to  convey,  and  that  the  mortgagor 
did  not  know  of  the  claim  of  the  railroad  company  to  a  part  of  said 
land  until  about  the  time  his  grantee  was  ousted  therefrom,  and  that 
**  as  at  present  advised  and  informed,  and  as  he  believes  and  expects 
to  be  able  to  prove  at  the  trial  of  this  cause,  the  averments  hereinbe- 
fore contained  are  true/'  In  such  a  case  a  suit  brought  against  the 
railroad  company  by  the  grantee  of  the  mortgagor  before  the  discov- 
ery of  the  paramount  title  by  the  company  is  not  a  bar  to  the  defense 
presented  by  the  affidavit,  nor  an  impairment  or  qualification  of  it. 
Chaffey  r.  Boggs,  301. 

4.  Affidavit  qf  d^enseSyfficiency  qf^lmmaterial  averments.  Con- 
ceding the  correctness  of  the  principle  that  in  passing  upon  the  suf- 
ficiency of  an  affidavit  of  defense  the  material  averments  of  facts 
contained  therein  must  be  accepted  as  true,  it  has  no  application  to 
immaterial,  irrelevant,  obscure,  or  evasive  averments.  Bank  T*  Mil- 
ler, 412. 

5.  Amendment — Parties.  Where  the  record  is  amended  so  as  to 
stiike  out  the  name  of  one  of  the  parties  defendant,  the  plaintifTs  state- 
ment being  part  of  the  record,  is  to  be  considered  amended  so  as  to  con- 
form thereto.  If  a  more  formal  amendment  is  required,  it  may  bo 
allowed  and  filed  in  the  Supreme  Court,  so  as  to  make  the  trial  on  the 
merits  conform  to  the  record  and  the  evidence.  Taylor  T*  Sat- 
tler,  451. 

6.  Attachment  execution — Subrogation — Equity.  Wherry  r.  Wher- 
ry, 84. 

7.  Attachment  execution — Tranter  of  negotiable  note — Sufficiency  of 
garnishee's  answers  to  interrogatories.    McCallam  r*  Lockhart,  427. 

8.  Charge  of  court  —  Confusing  instructions.  Shrader  t.  Glass 
Co.,  623. 

9.  Charge  of  court — Review.  Where  a  fact  in  dispute  has  not  been 
established  in  favor  of  either  party,  and  the  trial  judge  has  not  been 
asked  by  an  appropriate  request  for  instructions  to  say  anything  in  re- 
lation to  it,  a  party  cannot  be  heard  in  the  Supreme  Court  to  complain 
that  the  trial  judge  did  not  comment  upon  the  conflicting  testimony 
relating  to  the  disputed  fact.    O'Toole  T*  PabUshing  Co.,  271. 

10.  Evidence — Objection  to  evidence — Appeal.  A  party  complaining 
on  appeal  of  the  admission  of  evidence  objected  to  in  the  court  below 
will  be  limited  to  the  specific  objection  made  to  it  at  the  trial,  and 
this  rule  is  not  changed  by  the  fact  that  the  objection  urged  on  appeal 
was  made  on  the  argument  for  a  new  trial.    Danley  T«  Danley,  170. 

11.  Evidence — Withdrawal  of  incompetent  evidence.  Baihgrebe  T* 
B.  B.  Co.,  31. 

12.  Foreign  attachment — Plaintiff^s  statement — Affidavit  of  d^ense. 
In  foreign  attachment  it  is  not  required  that  plaintiffs  statement 
should  set  out  all  the  jurisdictional  facts.  This  may  be  i*equired  in 
an  affidavit  to  show  cause  of  action,  but  the  absence  of  such  facts 
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from  the  statement  is  not  alone  sufficient  to  prevent  judgment  for  want 
of  a  sufficient  affidavit  of  defense,  in  which  the  existence  of  such  facts 
is  not  denied.    Bank  T.  Crosb J9  63. 

18.  Foreign  aitachment^f^uashing  vorit—Beview,  Bank  T.  Crosb/f 
63. 

14.  Insurance — Amendment.  In  an  action  upon  a  policy  of  life  insur- 
ance it  is  proper  to  allow  an  amendment  after  the  testimony  is  closed, 
80  as  to  make  the  pleadings  conform  to  the  proof,  where  the  applica- 
tion is  in  the  interest  of  justice.    Wall  T.  Bo/al  Soeiety,  355. 

16.  Judgment — Foreign  Judgment— Exemplification  of  record  under 
act  qf  congress.    Bank  T.  CFOsby^  63. 

17.  Judgment — Opening  judgment — Collaieral  security.  Weixel  r. 
Lennox,  459. 

18.  Judgment — Opening  Judgment  —  Trial — After -discovered  evi- 
dence.   Smith  T.  Wachob,  260. 

19.  Parties — Use  plaintiff — Assignment  of  claim — Receivers.  Fur- 
nace Co.  T.  Supply  Co.)  643. 

20.  Points — Review.  It  is  error  to  affirm  a  point  which  is  argumen- 
tative in  character,  and  drawn  for  the  purpose  of  securing  from  the 
court  an  indorsement  of  the  line  of  ai*gument  the  plaintiff  is  about  to 
present  to  the  jury  upon  the  facts  and  of  the  credibility  of  the  wit- 
nesses, and  which  contains  an  assumption  of  the  truth  of  the  plaintiffs 
contention  upon  questions  that  are  properly  for  the  jury.  Beringer 
T«  LatZ)  1. 

21.  Quashing  the  array  qf  jurors.  A  motion  to  quash  the  array  of 
jurors  should  be  made  as  soon  as  the  facts  which  warrant  it  are  known. 
In  an  action  of  trespass  for  libel  the  president  judge  of  the  courts  of 
the  county  was  the  plaintiff.  More  than  a  year  after  the  case  was  at 
issue  five  hundi*ed  names  were  placed  in  the  jury  wheel,  and  the  selec- 
tion of  them  was  the  joint  work  of  the  president  judge  and  the  county 
commissioners,  the  judge  being  present  only  a  portion  of  the  time. 
The  case  came  on  for  trial  about  five  months  after  the  names  were 
placed  in  the  wheel,  and  the  judge  had  nothing  to  do  with  drawing 
the  names  for  the  particular  panel  for  the  tei-m  in  which  his  case  came 
on  for  trial.  When  the  case  was  about  to  be  called  for  trial  the  defend- 
ants moved  to  quash  the  array.  Held^  (1)  that  the  motion  to  quash 
the  array  was  made  too  late;  (2)  that  even  il  the  motion  had  been 
promptly  made  and  overruled,  the  action  of  the  court  under  the  cir- 
cumstances would  not  waiTant  a  reversal  of  the  judgment  on  a  verdict 
rendered  at  the  trial;  (3)  that  if  the  defendants  thouglit  themselves 
in  any  danger  from  a  jury  of  the  county  drawn  out  of  the  five  hundred 
names  so  selected,  there  was  ample  remedy  in  a  timely  application  for  a 
change  of  the  venue  to  an  indifferent  county.  Wallace  T.  Jameson,  08. 

22.  Receivers — Use  plaintiff— Assignment  of  claim.  Fornace  Co.  T. 
Supply  Co.,  643. 

23.  Road  law—Viewers— Evidence— Act  qf  May  16,  1891.  Pitts- 
burg's Petition,  630. 

24.  Trial — Objection  to  testimony — Waiver.  Where  an  objection  to 
the  admission  of  testimony  is  based  upon  specific  grounds,  all  other 
grounds  of  objection  may  be  considered  as  waived.  O'TooIe  T.  Pub- 
lishing Co.,  271. 
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1.  Power  of  court  to  correct  error  in  decree.  The  orphans*  court  has 
discretionary  power  to  correct  an  error  in  its  decree,  or  proceedings 
thereunder,  injurious  to  any  of  the  parties  in  interest,  where  it  can 
be  done  without  prejudice  to  intervening  rights.    Himick's  EsUf  591. 

PRACTICE,  S.  C. 

1.  AeHgnmente  of  error — Nonsuit,  The  refusal  of  a  nonsuit  by  the 
trial  court  is  not  the  subject  of  review  by  the  Supreme  Court.  Wal- 
lace T.  Jameson,  98. 

2.  Aesignment  qf  errors  not  according  to  rule.  An  assignment  of 
error  in  the  following  form  "  The  court  erred  in  its  opinion  on  rule 
for  new  trial  and  its  findings  of  facts  in  the  opinion  for  the  same  rea- 
sons that  it  erred  in  the  verdict  directed  in  this  case  "  is  not  according 
to  rule  in  that  it  fails  to  call  attention  to  any  specific  error.  Gallagher 
Bros.  T.  DarlS)  504. 

8.  Certiorari— Allowance  of— Special  allocatur.  Prior  to  final  judg- 
ment a  writ  of  ceitiorari  cannot  issue  without  an  allocatur.  It  is  not 
a  writ  of  right  unless  made  so  by  statute,  and  in  theory  at  least,  must 
always  be  allowed  specially.  The  cases  in  which  this  requirement  is 
commonly  regarded  as  merely  formal,  are  limited  to  writs  for  purposes 
of  review  only  after  judgment.    Wallace  T.  Jameson,  94. 

4.  Certiorari — Quashing  array  qf  jurors.  Where  the  defendants  in 
an  action  of  trespass  take  out  a  writ  of  certiorari  from  the  Supreme 
Court,  and  while  the  writ  is  in  their  hands  move  the  court  below  to 
quash  the  aiTay  of  jurors,  they  submit  their  case  to  the  jurisdiction 
of  court  after  the  issue  of  the  certiorai'i,  and  are  in  no  position  to  say 
that  the  record  has  been  removed,  and  the  court  is  without  authority 
to  proceed.    Wallace  r.  Jameson,  94. 

5.  Certiorari — Quashing  writ — Change  qf  venue — Quashing  array  qf 
Jurors — Plea  in  abatement.  In  an  action  of  trespass  the  defendant, 
before  final  judgment,  is  not  entitled  to  a  certiorari  from  the  Supreme 
Court  to  review  dilatory  motions  such  as  for  change  of  venue,  to  quash 
the  array  of  jurors,  a  plea  in  abatement  to  the  jurisdiction  of  the  court 
as  constituted,  as  such  matters  are  mere  interlocutory  steps  in  the  course 
of  a  common  law  action.  He  must  wait  until  he  is  aggrieved  by  a  final 
judgment,  and  bring  the  whole  case  here  at  the  same  time.  Per  Mitch- 
BLL,  J.    Wallace  t.  Jameson,  94. 

6.  Judgment — Review — Road  law.  Six  lots  owned  by  the  same  per- 
son were  assessed  for  benefits,  and  the  repoi*t  of  the  viewers  was  con- 
firmed nisi.  The  owner  appealed  from  the  assessment  and  demanded 
a  jury  trial.  The  city  subsequently  filed  a  lien  against  two  of  the  lots. 
On  a  rule  to  show  cause  why  the  lien  should  not  be  stricken  off  as  prema- 
ture, the  city  averred  that  no  appeal  was  taken  from  the  assessment 
against  the  two  lots  against  which  liens  were  filed.  The  court  dis- 
charged the  rule  without  giving  any  reasons  for  the  order.  The 
owner,  who  is  the  appellant,  nowhere  states,  either  in  the  history  of 
the  case  or  the  argument,  that  the  appeal  was  as  to  all  the  lots.  Held, 
that  the  Supreme  Court  would  assume  under  the  circumstances  that 
the  grounds  of  the  order  were  that  the  court  below  found  as  a  fact 
from  the  record  that  no  appeal  was  taken  as  to  the  two  lots  against 
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which  liens  were  filed,  and  therefore  the  order  discharging  the  rule 
should  be  affirmed.    Pittsburg  T.  Maxwell^  553. 

7.  Practice,  C.  P.— Certiorari— Quashing  array  qf  Jurors.  Wallace 
T*  Jameson,  94. 

8.  Stenographer's  notes — Record.  The  Supreme  Court  will  not  con- 
sider a  paper  signed  by  the  stenographer  of  the  court  below  and  handed 
up  at  the  argument,  expressing  an  opinion  that  a  certain  instruction 
contained  in  the  certified  record  had  been  incorrectly  transcribed  by 
him.    Beringer  r.  Luti,  1. 

PRINCIPAL  AND  AGENT. 

1.  Vendor  and  vendee— Rescission  cf  contract.  An  agent  who  re- 
ceives money  paid  on  a  contract  for  the  purchase  of  real  estate  made 
by  his  principal  cannot  be  held  liable  in  an  action  by  the  purchaser 
to  recover  the  money  back  on  proof  of  facts  which  would  entitle  the 
purchaser  to  rescind  the  contract    Karsawski  t.  Schneider,  500. 

PROBABLE  CAUSE. 

1.  False  imprisonmerU^Ecidence.    Bark  T.  Howley,  539. 

2.  Malicious  prosecution — Arrest — Unjusi\fl,ahle  detention — Pro^nce 
Oif  court  and  Jury — Joint  trespassers.  Probable  cause  does  not  depend 
on  the  state  of  the  case  in  point  of  fact,  but  on  the  honest  and  reason- 
able belief  of  the  party  prosecuting.  What  facts  and  circumstances 
amount  to  probable  cause  is  a  question  of  law;  whether  they  exist  in 
any  pai-ticular  case  is  a  question  of  fact  When  the  facts  are  in  con- 
troversy, the  subject  must  be  submitted  to  the  jury,  in  which  event 
it  is  the  duty  of  the  court  to  instruct  them  what  facts  will  constitute 
probable  cause,  and  submit  to  them  only  the  question  of  such  facts. 
Bark  t.  Howley,  539. 

PROMISSORY  NOTE. 

1.  Accommodation  note — Want  Oif  consideration — Antecedent  debt. 
Want  of  consideration  is  not  a  defense  in  an  action  on  an  accommo- 
dation note  in  the  hands  of  a  third  party  who  has  taken  it  as  collat- 
eral security  for  an  antecedent  debt.    Smitli  T*  Waehob,  260. 

2.  Affidavit  of  dt^ense— Misrepresentations— Set-off.  Weixel  T.  Len* 
noXf  457. 

8.  Attachment  execution — Tranter  of  negotiable  note.  McCtllam  A 
McCailam  r.  Lockhart,  427. 

4.  Protest — Notice  to  indorser — Affidavit  cf  d^ense.  In  an  action 
against  an  indorser  on  a  promissory  note  plaintiffs  statement  averred 
that  the  note  **  was  dishonored  at  its  maturity,  and  was  duly  protested 
for  nonpayment  after  demand  made,  and  of  which  defendant  as  in- 
dorser of  said  note  had  due  legal  notice.*'  The  affidavit  of  defense 
averred  that  *'due  notice  of  the  nonpayment  of  said  note  was  not 
given  to  affiant,  personally,  nor  was  due  legal  notice  of  the  protest  and 
nonpayment  of  the  note  given  to  affiant  by  mailing  a  copy  of  the  pro- 
test to  his  residence  in  Sewickley,  Pennsylvania.*'  Heldy  (1)  that  tho 
averment  of  the  affidavit  of  defense  was  not  inconsistent  with  the  fact 
that  notice  of  demand  at  maturity,  and  nonpayment  of  the  note  were 
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duly  mailed  to  defendant's  address;  (2)  that  the  affidavit  of  defense 
was  insufficient  to  prevent  judgment.    Bank  T*  Millery  412. 

PROVINCE  OF  COURT  AND  JURY. 

1.  Buildifig  contract — Belease  of  liens — Estoppel — Surety,  In  an 
action  against  a  surety  in  a  huilding  contract  the  question  of  the  de- 
fendant's estoppel  should  be  left  to  the  jury  where  the  evidence  for 
the  plaintiff,  although  contradicted,  tends  to  show  that  he  was  induced 
by  the  request  of  the  defendant  to  forego  the  requirement  of  the  build- 
ing contract  relative  to  the  release  of  mechanics'  liens,  and  to  pay  the 
contractor  the  retained  balance  of  money  not  theretofore  applied  on 
the  contract    Slicker  r.  Schachert,  401. 

2.  Contract  —  Building  contract  —  Architect  —  Charge  of  the  court. 
Where  A  gave  a  general  contract  to  do  certain  work  and  afterwards 
knew  that  B,  a  stranger  to  the  contract,  was  doing  part  of  the  work 
which  A's  architect  testified  was  done  under  a  contract  made  by  him 
with  B  by  authority  from  A,  and  A  denied  having  given  such  author- 
ity, and  alleged  that  he  thought  B  was  doing  the  work  under  the  gen- 
eral contractors,  it  is  proper  for  the  court  to  charge  that  if  the  architect 
was  authorized  to  make  the  contract  with  B  for  and  on  behalf  of  A,  or 
if  A  subsequently  ratified  the  act  of  the  architect,  A  would  be  liable; 
or  if  the  contract  was  not  expressly  ratified  and  A,  knowing  that  his 
architect  had  assumed  to  act  for  him,  stood  by  and  permitted  B  to  do 
the  work  and  expend  money  upon  it,  he  would  be  estopped  from  deny- 
ing the  contract.    Balph  T*  Bank^  430. 

3.  Contract — Evidence — Broker's  transaction.  Thompson  T.  Spronl 
&  Co.,  266. 

4.  Contributory  negligence  —  Sudden  danger — Boads,  Sprowls  T. 
Township,  210. 

5.  Evidence — Letter,  Where  a  letter  produced  in  evidence  is  plain 
and  direct  In  its  statement,  and  without  ambiguity,  its  consti'uction  is 
for  the  court    Corcoran  r.  Ins.  Co.,  132. 

6.  Evidence — Beputation  qf  witness  for  veracity.  When  the*  character 
of  a  witness  for  truth  and  veracity  is  attacked,  if  it  should  appear  from 
the  evidence  that  his  connection  with  the  controversy  on  trial  had  be- 
come the  subject  of  conversation  and  discussion  in  the  neighborhood 
in  which  he  lived,  and  that  the  reputation  testified  to  was  founded 
upon  the  expression  of  partisan  opinions  by  those  who  had  taken  sides 
in  the  dispute,  such  facts  may  be  considered  by  the  jury  in  determin- 
ing the  weight  to  be  given  to  the  testimony  for  and  against  his  chai*- 
acter,  but  it  is  not  ground  for  its  exclusion.    Smith  T.  Hine,  203. 

7.  Insurance — Life  insurance — Notice  qf  assignment —  Waiver — Letter 
— Loss  qf  policy — Evidence,    Corcoran  T«  Ins.  Co.,  132. 

8.  Issue  devisavit  vel  non — Evidence — Interested  witnesses — CrediMl- 
ity  of  witnesses — Province  of  jury.  On  an  application  for  an  issue  devis- 
avit vel  non  where  undue  infiuence  is  alleged,  testimony  of  interested 
witnesses  should  not  be  treated  as  deserving  of  little  credit,  as  these 
witnesses  are  genei*ally  the  only  persons  who  have  every  opportunity 
to  observe  the  relations  between  the  maker  of  the  will  and  him  whose 
unlawful  influence  iu  procuring  it  is  alleged:  and  while  their  interest 
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may  affect  their  credibility,  yet  their  credibility  is  for  the  jui%  and 
not  for  the  court    Miller's  Est.^  645. 

9.  Maliciotut  prosecution — Arrest — Unjustifiable  detention — Probable 
cause — Joint  trespassers.    Bark  T«  Howlejy  539. 

10.  Negligence — Contributory  negligence — Bridge — Guard  rail.  In 
an  action  against  a  city  to  recover  damages  for  personal  injuries  caused 
by  falling  oyer  the  side  of  a  bridge  which  was  without  a  guard  rail,  it 
appeared  that  the  plaintiff  started  out  about  nine  oVlock  at  night 
without  a  lantern  to  hunt  her  cow.  She  proceeded  over  a  rough  road 
across  farm  lands,  found  her  cow  and  in  driving  it  home  came  to  the 
bridge.  The  plaintiff  had  lived  for  many  years  within  eight  hundred 
feet  of  the  bridge  and  was  familiar  with  the  locality.  The  night  was 
moonless  but  there  were  electric  lights  in  the  neighborhood.  Plaintiff 
testified  that  she  saw  a  big  man  two  or  three  hundred  feet  ahead  of 
her,  and  that  her  cow  turned  sideways,  and  she  also  stepped  sideways, 
and  fell  over  the  side  of  the  bridge.  The  bridge  was  the  full  width 
of  the  road  way,  thirty-three  feet,  and  was  seventeen  feet  in  length 
and  five  feet  above  the  bed  of  the  run  which  it  crossed.  Held^  that 
the  evidence  was  sufficient  for  the  court  to  say  as  a  matter  of  law  that 
the  plaintiff  was  negligent,  and  a  jury  will  not  be  permitted  to  say  that 
she  was  exercising  ordinary  care.    Aaberle  r*  McKeesporty  321. 

11.  Negligence — Contributory  negligence — Railroads— Grade  crossing 
— "  Stop,  look  and  lUten,''    DaTldson  r.  Railway  Co.,  227. 

12.  Negligence — Railroads — Grade  crossing — "  Stop,  look  and  listen,''^ 
DATidson  T.  Railway  Co.,  227. 

18.  Negligence— Street  railway — Contributory  negligence*  Lenkner 
T.  Traction  Co.,  486. 

14.  Practice,  C,  P. — Charge  of  the  court — Confusing  instructions,  A 
charge  is  confusing  and  misleading  where  the  judge  says  at  one  time 
that  he  thinks  he  ought  not  to  put  the  burden  of  proof  upon  either 
party,  but  subsequently  expressly  puts  it  on  the  defendant;  and  such 
chai*ge  is  cause  for  reversal.    Shrader  T»  Glass  Co*,  623. 

15.  Practice,  C,  P,— Charge  of  court— Review,  O'TooIe  T.  Pablish- 
ing  Co.,  271. 

16.  (^estion  for  jury— Libel— Express  malice — Bribery — Privilege, 
In  an  action  for  libel  against  a  newspaper  it  is  competent  for  the  plain- 
tiff to  show  as  evidence  of  express  malice,  as  bearing  on  the  question 
of  damages,  that  the  newspaper  had  challenged  him  to  explain  his 
connection  with  the  alleged  bribery  in  the  publication  complained  of, 
and  when  he  offered  the  explanation  fortified  by  affidavits,  the  paper 
refused  to  publish  it,  even  as  a  paid  advertisement. 

In  an  action  by  a  candidate  for  a  judgeship  against  a  newspaper  for 
libel,  the  publication  complained  of  gave  a  sensational  account  of  the 
hearing  of  a  suit  ap^inst  the  mayor  of  a  city  to  recover  money  alleged 
to  have  been  paid  the  mayor  for  the  settlement  of  a  criminal  proceed- 
ing. The  article  proceeded  to  state  that  the  alleged  settlement  had 
been  made  in  the  office  of  the  plaintiff  ^*  the  regular  republican  candi- 
date for  president  judge,*'  and  that  the  receipt  from  the  alleged  g<>- 
between  was  written  in  the  back  room  **  of  this  attorney's  office  uu 
letter  paper  belonging  to'^  the  plaintiff.    There  was  a  further  state- 
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ment  from  which  the  inference  could  be  drawn  that  the  plaintiff 
secured  fifty  dollars  In  the  transaction.  The  article  was  preceded  by 
sensational  headlines  in  bold  face  type  as  follows:  **  Who  got  the  $50? 
Sensational  Evidence  Admitted  in  the  Famous  Suit  Against  the  Mayor 
— W.  D.  Wallace's  Office  I"  Held,  (1)  that  the  question  whether  the 
publication  charged  bribery  was  for  the  jury;  (2)  that  the  publication 
was  not  privileged;  (3)  that  while  a  fair  account  of  the  transaction 
which  was  the  basis  of  tlie  publication  would  have  been  privileged, 
the  manner  and  style  of  the  account  or  comment  were  for  the  consid- 
eration of  the  jury  to  determine  if  the  privilege  had  been  exceeded; 
(4)  that  a  verdict  and  judgment  for  pl^ntiff  should  be  sustained. 
Wallace  r.  JamesoB,  98. 

17.  Question  for  jury  —  Negligence — Bailroads — Grade  crostingH  — 
Customary  place  to  **  stop,  look  and  listen^  ^ — Evidence,  The  usual  and 
customary  place  of  stopping  by  people  when  about  to  cross  a  railroad 
at  a  grade  crossing  cannot  be  said  as  a  matter  of  law  to  be  an  improper 
or  negligent  place.  The  standard  of  negligence  is  what  persons  of 
ordinary  prudence  and  carefulness  would  do  under  the  same  circum- 
stances; and  a  general  habit  of  the  public  to  stop  in  a  certain  place, 
is  persuasive  evidence  that  that  place  is  the  right  one. 

The  duty  of  a  traveler  in  approaching  a  railroad  crossing  is  not  only 
to  keep  a  vigilant  and  continuous  lookout,  but  to  stop  if  a  second 
place  affords  any  increased  facility  to  discover  impending  danger;  but 
whether  there  is  any  such  second  place  is  a  question  of  fact  for  the 
jury,  if  at  all  in  doubt 

In  an  action  against  a  railroad  company  to  recover  damages  for  the 
death  of  plaintiff's  wife  at  a  grade  crossing,  the  evidence  tended  to 
show  that  the  deceased  was  ddving  a  wagon  on  a  public  road  towards 
the  grade  crossing.  She  stopped  at  a  point  one  hundred  and  seventy- 
five  feet  from  the  crossing.  Here  she  waited  some  minutes,  and  while 
she  was  waiting,  a  train  was  run  northward,  and  after  detaching  three 
cars  upon  a  siding  by  a  fiying  switch,  was  continued  over  and  beyond 
the  public  road,  and  then  back  over  the  crossing  again  with  no  brake- 
man  at  the  real*,  and  no  warning  except  the  ringing  of  the  bell  at  Uie 
other  end.  The  deceased  was  struck  by  the  train  as  it  reached  the 
crossing  the  second  time,  running  backward.  It  appeared  that  there 
wa8  a  down  grade  towai*ds  the  railroad  track,  and  that  the  view  was 
obstructed  more  and  more  in  descending  to  the  track  by  a  stone  wall 
on  the  right  and  by  buildings  on  the  left,  and  particularly  on  this 
occasion  by  one  of  the  cars  just  switched  off,  which  stopped  before  it 
got  entirely  across  the  road.  There  was  another  place  whera  the 
deceased  could  have  had  a  better  view  of  the  tracks,  but  it  was  so 
close  as  to  be  dangerous  in  case  the  horses  should  become  frightened. 
The  evidence  showed  that  it  was  customary  for  the  public  to  stop  at 
the  place  where  the  deceased  had  halted.  Held,  that  the  question  of 
defendant's  negligence  and  the  plaintiff's  contributory  negligence  was 
for  the  jury.    Cookson  T.  Railway  Co.,  184. 

18.  Question  for  Jury — Negligence — Street  railways— Crossing.  In 
an  action  against  a  street  railway  company  to  recover  damages  for 
personal  iujudes  the  case  is  for  the  jury  where  the  evidence  tends  to 
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show  that  whoQ  the  plaiDtiff,  a  foot  traveler,  was  about  to  cross  a 
street  and  stopped,  and  a  car  also  stopped  just  before  reaching  tlie 
crossing,  the  motorman  and  the  plaintiff  each  apparently  expecting 
the  other  to  wait,  and  then  both  started  so  nearly  togetlier  that  a  col- 
lision became  unavoidable.    Yolght  T«  Traction  Co*,  526. 

19.  Sheiiff* 8  interpleader — Evidence.^  On  the  trial  of  a  sherifTs  in- 
terpleader to  determine  the  title  of  certain  machinery,  it  appeared 
that  A  had  bought  the  machinery  and  used  it  to  erect  a  manufacturing 
plant  upon  land  leased  from  D.  Subsequently  D  executed  a  mortgage 
upon  the  land,  and  upon  foreclosure  proceedings,  the  plaintiffs  in  the 
interpleader  bought  the  premises.  A  continued  in  possession  and 
continued  to  operate  the  manufacturing  plant,  paying  rent  for  the 
premises  after  the  sheriff^s  sale  to  the  plaintiffs  who  knew  that  he  was 
the  owner  of  the  machinei*y.  A  still  owed  for  the  machinery,  and 
judgment  having  been  obtained  against  him,  levy  was  made  upon  the 
machinery,  whereupon  tlie  plaintiffs  claimed  to  be  the  owners  of  it 
and  this  issue  was  framed  in  which  the  execution  creditors  of  A  were 
made  defendants.  Held^  (1)  that  the  burden  of  proof  was  on  the  claim- 
ants; (2)  that  as  the  testimony  was  insufficient  to  go  to  the  jury  it  was 
proper  to  give  binding  instructions  in  favor  of  the  defendant  in  the 
interpleader.    Gallagher  Bros.  t.  BaytSy  504. 

20.  Vendor  and  vendee — Evidence — Fraud — Mutual  mistake.  On  the 
trial  of  an  issue  to  determine  the  validity  of  a  judgment  given  for  the 
purchase  money  of  land,  where  the  only  question  raised  by  the  plead- 
ings and  the  evidence  is  whether  the  vendee  was  induced  to  purchase 
by  false  representations  of  the  vendor,  it  is  material  error  for  tlie 
court  to  submit  to  the  jury  the  question  whether  the  parties  dealt 
under  the  influence  of  a  mutual  mistake  when  no  such  question  is 
involved.    Braanschwelger  t.  Walts^  47. 

21.  Will — Issue  devisavit  vel  non— Evidence.    Boehm  T.  KresSy  380. 

PUBLIC  OFFICERS. 

1.  Compensation  of  controller  of  Allegheny  county — Acts  of  May  ly 
1864  and  March  31, 1876.  The  Act  of  May  7, 1864,  P.  L.  879,  fixing  the 
salary  of  the  controller  of  Allegheny  county  at  $3,000,  is  not  repealed 
by  the  Act  of  March  31,  1876,  P.  L.  13.    Allegheny  Co.  T.  Orier,  689. 

2.  Controller^Brfunding  excess  over  salary.  A  county  may  compel 
a  county  conti-oUer  to  refund  a  sum  which  he  has  received  in  excess 
of  his  legal  salary. 

The  maxim  volenti  non  fit  injuria  has  no  application  to  the  illegal 
payment  of  public  funds  to  a  public  officer,  and  this  is  especially  the 
case  where  it  is  the  peculiar  function  of  such  officer  to  guard  the  pub- 
lic treasury.    Aileglieny  Co.  T.  Orier,  639. 

3.  Controller — BigJtt  qf  county  to  recover  excess  over  fees — Act  of 
May  1, 1861.  The  filing  and  advertisement  of  the  report  of  the  con- 
troller of  Allegheny  county,  as  provided  by  the  Act  of  May  1,  1861, 
P.  L.  450,  will  not  prevent  the  county  from  subsequently  recovering 
from  the  controller  an  amount  which  he  has  received  in  excess  of  his 
legal  salary.    Allegheny  Co.  t.  Grier,  639. 
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RAILROADS. 

1.  Corporations — Street  railwayB — Dividend — Increase  of  stock. 
Allegheny  t.  Railroad  Co.,  424. 

2.  Grade  crossings — Evidence^Where  to  '*«top,  look  and  listen''^ — 
Opinion  qf  witness.  In  an  action  against  a  railroad  company  to  recover 
damages  for  death  at  a  grade  crossing  where  the  evidence  shows  that 
there  were  two  places  at  which  the  deceased  might  have  stopped, 
loolced  and  listened  for  an  approaching  train,  and  the  relative  advan- 
tages and  disadvantages  of  each  could  only  he  described  in  a  general 
way,  it  is  a  fair  case  for  witnesses  who  are  familiar  with  both  places 
to  supplement  their  descriptions  with  their  opinions  in  aid  of  the  jury 
in  reaching  a  decision.    Gookson  T.  Railway  Co.^  184. 

8.  Negligence — Construction  of  station  platform— Accumulation  of  ice 
— Contributory  negligence.  In  an  action  by  a  passenger  against  a  rail- 
road company  to  recover  damages  for  personal  injuries,  the  question  of 
the  defendant's  negligence  and  plaintifiTs  contributory  negligence  is  for 
the  jury  where  the  evidence  tends  to  show  that  the  plaintiff  fell  on  a 
slope  ten  or  twelve  inches  high,  extending  from  the  station  platform  to 
the  track  platform,  and  that  ice  and  snow  had  been  permitted  to  accu- 
mulate thereon.  In  such  a  case  the  fact  that  plaintiff's  husband  ^*  cau- 
tioned her  to  be  careful  as  the  pUitform  was  slippery,'*  and  *^  she 
answered  that  she  would  be  careful "  was  not  a  confession  of  careless- 
ness, or  that  there  was  a  better  route  from  the  waiting  room  to  the 
train.    Rathgebe  t.  R.  R.  Co.,  31. 

5.  Negligence — Electric  railway— Crowded  car — Riding  on  platform 
— Measure  of  care.  The  use  of  electricity  as  a  motive  power  by  pas- 
senger railway  companies  has  created  new  conditions  from  which  new 
duties  arise.  The  greater  speed  at  which  cars  are  moved  increases  the 
danger  to  passengers  and  to  persons  on  the  streets,  and  of  these  dan- 
gers all  persons  must  take  notice.  When  there  is  an  invitation  or  per- 
mission to  passengers  to  ride  on  the  rear  platform  it  is  the  duty  of  tlie 
company  to  observe  a  higher  degree  of  care  in  the  running  of  the  cars 
at  points  where  there  is  danger  that  they  may  be  thrown  off,  and  there 
should  be  a  corresponding  increase  of  care  and  vigilance  upon  the  part 
of  a  passenger  who  voluntarily  assumes  such  a  position  of  danger. 

In  an  action  by  a  passenger  against  a  street  railway  company  to  re- 
cover damages  for  personal  injuries,  it  appeared  that  the  plaintiff  got 
on  a  crowded  car  of  the  defendant  late  at  night.  There  was  no  room 
inside  the  car,  and  he  stood  with  a  number  of  other  passengers  on  the 
rear  platform.  At  first  he  stood  between  the  controller  and  the  brake, 
facing  forward,  with  his  back  against  the  railing  of  the  platform,  a 
comparatively  safe  position.  He  was  subsequently  requested  by  the 
conductor  to  change  his  position,  and  he  attempted  to  enter  the  car, 
but  was  unable  to  do  so.  He  then  took  a  position  which  the  conductor 
t4>ld  him  to  take  at  the  outer  edge  of  the  platform  near  the  step, 
where  he  stood  with  his  back  to  the  car,  holding  with  his  right  hand 
to  the  iron  railing  behind  him.  While  standing  in  this  position  the 
electric  current  was  turned  off,  causing  the  lights  to  be  extinguished, 
and  the  car  was  allowed  to  run  at  a  rate  of  fifteen  or  twenty  miles  an 
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hour  down  a  gi*ade  Id  which  there  was  a  sharp  curve.  Wlien  the  car 
struck  the  curve  plaintifiTs  hold  of  the  railing  was  broken,  and  he  was 
thrown  off.  Plaintiff  was  familiar  with  the  locality,  and  knew  of  the 
curve.  It  appeared  that  it  was  the  custom  of  the  company  to  carry 
passengers  on  the  platform  of  its  cars.  Held^  that  the  question  of  the 
plaintiff's  contributory  negligence,  and  the  defendant's  negligence  was 
for  the  jury.    Beber  y.  Traction  Co.,  839. 

6.  Negligence — Grade-croatdny — ^^  Stop,  look  and  I/«ten" — Province 
of  court  and  jury.  In  an  action  against  a  railroad  com'pany  to  recover 
damages  for  personal  injuries  suffered  by  the  plaintiff  by  a  collision  of 
his  wagon  and  a  ti*ain  of  the  defendant,  the  evidence  tended  to  show 
that  at  the  place  of  the  accident  defendant's  railroad  was  paralleled  by 
another  railroad  about  one  hundred  feet  to  the  south.  Plaintiff 
stopped,  and  while  waiting  and  liHtening  he  heard  a  train  whistle.  He 
then  waited  for  the  train  to  come  in  sight  so  that  he  might  know  upon 
which  of  the  lines  of  railroad  it  was  approaching.  He  saw  that  it  was 
on  the  other  railroad  than  that  of  the  defendant,  and  after  waiting 
until  it  was  out  of  the  way  he  drove  on  defendant's  track,  and  was 
struck  by  a  ti*ain  coming  from  the  opposite  direction.  This  ti-ain  ap- 
proached the  crossing  without  signal  by  whistle  or  bell,  and  would 
have  passed  over  so  much  of  the  track  as  is  visible  from  the  crossing 
in  a  little  less  than  thirty  seconds.  The  day  was  dark  and  rainy,  and 
the  noise  of  the  first  train  made  it  difficult  to  hear  the  second  train. 
//eW,  that  the  question  of  plaintiffs  contributory  negligence  was  for 
the  jury.    Dayidson  r.  Bailiray  Co.,  227. 

7.  Negligence — Street  railway — Contributory  negligence.  In  an  action 
against  a  street  railway  company  to  recover  damages  for  personal  in- 
juries, it  appeared  that  plaintiff,  a  girl  about  nineteen  years  of  age,  on 
the  day  of  the  accideat,  was  riding  in  an  open  one-horse  spHng  wagon 
on  a  street  on  which  the  defendant  operated  a  double  track  line  of 
electric  cars.  Her  elder  sister  was  with  her  and  was  driving  the 
wagon.  As  they  approached  a  side  street  on  the  west  bound  track, 
they  vrere  warneii  by  the  bell  on  one  of  the  defendant's  west  bound 
cars  following  on  the  same  track  behind  them,  to  turn  out.  Plaintiff 
testified  that  they  could  not  go  forward  on  the  track  because  of  an 
(»pen  manhole  immediately  in  front  of  them,  nor  could  they  turn  off 
to  the  right  because  that  side  of  the  street  was  blocked  with  wagons; 
that  tliey  were  therefore  compelled  to  turn  out  to  the  left  upon  the 
east  bound  track,  and  as  they  did  so  they  saw  an  east  bound  car  ap- 
proaching them  at  a  point  west  of  the  side  street;  that  the  motorman 
in  charge  of  the  car  did  not  ring  his  bell,  apply  the  brake,  or  give  her 
sister  any  time  to  cross  the  ti-ack,  and  the  car  struck  the  wagon,  caus- 
ing the  injury  complained  of.  Plaintiff  was  in  the  main  corroborated 
by  her  sister  and  by  another  witness  who  saw  the  accident.  The  testi- 
mony of  some  of  defendant's  witnesses  was  to  a  contrary  effect.  Ileld^ 
(1)  that  the  question  for  the  jury  was  not  whether  the  motorman 
stopped  his  car  at  tlie  time  of  the  accident,  but  whether  he  was  negli- 
gent in  not  stopping  it  before  the  collision  with  the  wagon  occurred; 
i'J)  that  the  questions  of  the  defendant's  negligence  and  the  plaintiff's 
contributory  negligence  were  for  the  jury;  (3)  that  a  verdict  and 
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judgment  for  plaintiff  should  be  sustained.    Lenkner  t.  Traction  Co.) 
483. 

8.  Negligence — Street  railwaya — Collision — Contributory  negligence 
— Joint  tort  feasors.  In  an  action  by  a  passenger  against  two  street 
i*ailway  companies  to  recover  damages  for  a  brolsen  arm,  the  evidence 
was  conflicting  as  to  whether  or  not  the  plaintiff  sat  with  his  arm  pro- 
jecting from  an  open  window.  The  plaintiff  was  riding  in  a  car  of 
one  of  the  defendants  when  it  collided  witli  a  car  of  the  other  de- 
fendant. The  respective  cars  approached  each  other  on  a  wide, 
level  and  well  lighted  street,  and  in  full  view  of  each  other,  and 
collided  at  a  crossing.  There  was  no  distinct  agreement  or  arrange- 
ment between  the  two  companies  as  to  the  right  of  way  at  the  cross- 
ing. Each  of  the  companies  inti'oduced  evidence  to  the  effect  that 
the  accident  was  caused  by  the  negligence  of  the  motorman  of  tlie 
other  company.  Held,  that  the  question  of  the  negligence  of  the  two 
companies  and  of  the  contributory  negligence  of  the  plaintiff  was  for 
the  jury.    €h>oriii  r.  Traction  Co.,  327. 

9.  Negligence  —  Street  railways  —  Crossing — Province  of  court  and 
Jury,    Yoight  T.  Traction  Co.,  526. 

10.  Street  railways— Equity  —  Scope  of  decree.  Railroad  Co.  T. 
Elec.  By.  Co.,  584. 

11.  Street  railways — Line  through  several  municipalities — Consent  of 
all  local  authorities.  A  corporation  authodzed  to  build  a  street  rail- 
way through  several  municipalities  has  no  right  to  enter  upon  the 
construction  of  its  railway  in  any  one  municipality  until  it  has  ob- 
twined  the  necessai^  local  consent  of  all  of  them.  Railroad  Co.  t. 
Elec  By.  Co.,  584. 

REAL  ESTATE. 

1.  Decedents  estate — Executors  and  administrators— Agreement  with 
executor — Sale  cf  real  estate.    Smith's  Est.,  208. 

RECEIVERS. 

1.  Use  plaintiff— Assignment  of  claim.  In  an  action  of  assumpsit 
on  a  book  accouut,  it  appeared  that  the  indebtedness  of  the  defend- 
ant, a  corporation,  had  been  assigned  to  a  partnei'ship  whose  affairs 
were  in  the  hands  of  a  receiver  authorized  to  complete  outstanding 
conti'acts  of  the  partnership,  and  to  use,  for  purposes  of  the  receiver- 
ship, the  commercial  and  mining  paper  of  the  corporation  coming  into 
his  hands.  The  receiver  assigned  the  indebtedness  to  the  use  plain- 
tiff, which  assignment  was  ratified  by  the  legal  plaintiff.  The  defense 
was  that  attachments  had  been  issued  in  the  state  of  Ohio  against  the 
legal  plaintiff,  with  notice  to  the  receiver.  The  court  gave  binding 
instructions  for  the  plaintiff.  Held,  (1)  that  as  the  attachments  had 
not  been  served  on  the  defendant  it  was  not  affected  by  them;  (2)  that 
the  effect  of  the  attachments  in  Ohio  was  a  question  which  could  not 
be  raised  by  the  defendant  in  Pennsylvania,  but  must  be  settled  by 
the  receiver  with  the  court  which  has  jurisdiction  over  his  accounts; 
(o)  that  as  to  the  defendant,  both  the  legal  plaintiff  and  the  partner- 
ship of  Corrigan,  Ives  &  Co.  have  invested  tlie  use  plaintiff  with  their 
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interest  iu  and  title  to  tlie  debt  in  suit;  (4)  that  payment  of  this 
judgment  will  relieve  tlie  defendant  from  further  liability  for  the  de- 
mand upon  which  it  was  founded;  (5)  that  plaintiff  has  shown  a  ri^ht 
to  recover  in  this  case,  and  tlie  judgment  was  properly  entered.  Far- 
nace  Co.  r.  Supply  Co.,  643. 

RENT,  see  Landlord  and  Tenant 

KES  JUDICATA. 

1.  Mechanics'  lien — Striking  off  sati^action.  Where  on  a  rule  to 
strike  off  satisfaction  of  a  mechanics*  lien,  the  case  has  been  consid- 
sidered  on  its  merits,  the  decision  of  the  couit  is  a  bar  to  any  subse- 
quent contest  of  the  same  matter  either  on  motion  or  by  formal  bilL 
Straw  T.  Smith,  376. 

ROAD  LAW. 

1.  Practice,  C.  P.^ViewerB— -Evidence— Act  qf  May  16,  1891.  In 
proceedings  under  the  Act  of  May  16,  1891,  P.  L.  71,  relating  to  the 
improving  of  streets,  the  court  has  power  upon  exceptions  to  the  re- 
port of  viewera,  to  modify  or  change  the  assessment,  or  to  refer  tlie 
report  back  to  the  same  or  to  a  new  jury  of  view,  and  it  is  the  duty  of 
the  court  to  supervise  and  review  the  work  of  the  viewers,  and  to  cor- 
rect errors  to  which  its  attention  is  called  by  the  exceptions  filed;  but 
every  presumption  is  in  favor  of  the  award,  and  unless  eiTors  in  the 
proceedings  or  findings  are  pointed  out  the  report  should  be  confirmed. 
The  work  of  the  court  is  that  of  review  on  exceptions  filed,  and  it  is 
not  its  duty  to  proceed  de  novo  and  consider  all  the  testimony  taken, 
and  make  a  new  award.    Plitsbarg's  Petition,  030. 

RULES  OF  COURT. 

1.  Practice^  S.  C,  —  Assignments  qf  error  not  according  to  rule, 
Gallagher  Bros.  t.  DariSf  504. 

SCHOOL   LAW. 

1.  Act  of  June  6,  1S9Z— Findings  of  fact  by  inspector.  The  intent  of 
the  act  of  June  0,  1893,  is  to  confer  on  the  courts  of  common  pleas  a 
power,  through  the  appointment  of  an  inspector,  to  ascertain  the  facts 
and  determine  whether  the  directors  have  exercised  a  sound  discre- 
tion in  providing  suitable  accommodations  for  all  the  school  children 
of  the  district;  but  the  findings  of  fact  by  such  inspector  are  not  con- 
clusive on  the  court  of  common  pleas.    Bale  on  Walker,  24. 

2.  Act  of  June  6,  1893 — Beview  by  Supreme  Court — Not  decided 
whether  under  the  act  of  June  6,  189:5,  any  power  of  review  of  the  de- 
cree of  the  court  of  common  pleas  is  given  to  the  Supreme  Court.  It 
i<eems  that  such  power  is  doubtful,  except  in  a  case  of  manifest  abuse 
of  discretion  by  the  common  pleas.    Bale  on  Walker,  24. 

3.  Bemotal  of  school  directors — Act  of  June  0,  1893 — Notice  of  ap- 
poi}Ument  qf  inspector.  The  intent  of  the  Act  of  June  6, 1893,  V,  L.  3.S0, 
is  to  confer  on  the  courts  of  common  pleas  a  power,  through  the 
appointment  of  an  inspector,  to  ascertain  the  facts  and  determine 
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whether  school  directors  have  exercised  a  sound  discretion  in  provid- 
ing suitable  accommodations  for  all  the  school  children  of  the  district. 

Under  the  act  of  June  6,  1893,  school  directors  are  not  entitled  to 
notice  of  the  time  and  place  of  an  application  for  the  appointment  of 
an  inspector.  All  that  the  law  requires  is  that  they  shall  have  notice 
of  the  investigation. 

It  is  no  ground  for  reversing  an  order  of  the  court  of  common  pleas 
removing  school  directora,  that  the  inspector  appointed  under  the  act 
of  June  6,  1803,  P.  L.  330,  was  an  attorney  at  law. 

An  inspector  appointed  under  the  Act  of  June  6,  1803,  P.  L.  330,  re- 
poi*ted  that  a  schoolhouse  was  small  and  in  such  a  dilapidated  condi- 
tion as  to  be  unsafe;  that  twenty-seven  school  children  lived  from  two 
to  two  and  one-half  miles  from  the  schoolhouse,  and  that  the  surface 
of  the  country  was  such,  high  hills  intervening  between  them  and  the 
schoolhouse,  that  it  was  practically  inaccessible  during  the  greater 
part  of  the  school  term;  that  there  were  nineteen  children  liviu<ic 
within  reasonable  distance  of  the  school,  and  these  were  all  the  room 
would  hold;  that  the  board  had  frequently  been  importuned  to  pro- 
vide suitable  accommodations,  but  had  refused,  and  no  valid  cause  f<»r 
the  neglect  was  shown;  that  the  school  tax  levied  was  only  five  mills 
on  the  assessed  valuation  of  the  district  Held,  that  an  order  remov- 
ing the  directors  was  proper. 

Under  the  Act  of  June  6,  1893,  P.  L.  330,  the  Supreme  Court  will  not, 
except  in  an  extreme  case,  reverse  an  order  of  the  court  of  common 
pleas  removing  or  refusing  to  remove  school  directors.  Bale  oa 
School  Directors,  60. 

4.  Removal  of  school  directors — Acts  of  June,  6,  1893  and  May  8, 
1854 — R&Dxsion  of  directors^  discretion  by  the  court.  By  the  Act  of 
June  6,  1893,  P.  L.  330,  relating  to  the  removal  of  school  directors  who 
have  failed  to  provide  proper  accommodations  for  school  children,  the 
legislature  intended  to  confer  a  certain  power  of  supervision  of  the 
discretion  of  school  boai'ds  on  the  state  courts,  which,  under  the 
Act  of  May  8,  1854,  P.  L.  617,  the  courts  did  not  have.  Bale  oo 
Walker,  24. 

SET-OFF. 

1.  Affidavit  of  d^ense — Misrepresentations— Promissory  note.  Weixel 
T.  Leonox,  4o7. 

SEWERS. 

1.  Assessment  for  ben^t — Appeals — Constitutional  law — Tnal  by 
jin-y—Act  of  May  16,  1891.    Beechwood  Ave.  Sewer,  494. 

2.  Non-abutting  owners — Assessment  for  ben^ts.  Beechwood  Are. 
Sewers,  490. 

SHERIFFS  INTERPLEADER. 

1.  Evidence — Province  of  court  and  Jury — Practice,  S.  C. — Assign- 
ments of  error  not  according  to  rule.    Gallagher  Bros.  Y.  Davis,  504. 

SIDEWALK. 

1.  Paving— Acts  of  May  10,  1891,  April  18,  1857  and  ApHl  1,  1808. 
Amberson  Are.,  634. 
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1.  Change  qf  venue— Acta  of  March  22, 1856  and  MarchZO,  1875.  Wal- 
lace T.  Jameson,  08. 

2.  Husband  and  wife — Deed — Gift — Adverse  posseeeionr-njoint  occxk- 
pancy^-Act  cf  April  22, 1856.    Reagle  T.  Beagle,  89. 

3.  School  law&^Removal  of  ecJiool  directors— Act  of  June  6,  1893 — 
Notice  of  appointment  of  inspector,    Bnle  on  School  Directors,  60. 

4.  School  laws — Removal  of  school  directors — Acts  of  June  6,  1893, 
and  May  8, 1854 — Revision  qf  director's  discretion  by  the  court.  Bale 
on  Walker,  24. 

STATUTE  OF  LIMITATIONS. 

1.  Tenants  in  common — Mines  and  mining — Interest  An  Intestate 
left  to  surrive  him  a  widow  and  thirteen  children.  Three  of  the  chil- 
dren bought  the  interests  of  the  others  in  the  land  and  conveyed  the 
coal  without  reservation  of  their  mother^s  life  estate,  and  the  deed 
was  put  on  record.  The  grantees  of  the  coal  mined  it  for  many  years 
without  the  mother  making  any  demand  for  an  account  Held, 
(1)  that  the  grantees  of  the  coal  were  trustees  of  the  mother*s  share  of 
the  proceeds  of  the  coal,  and  that  they  could  not  plead  the  statute  of 
limitations  as  a  bar  to  her  light  to  an  account;  (2)  that  the  mother 
was  entitled  to  interest  for  the  time  that  the  grantees  retained  posses- 
sion of  the  proceeds  of  her  shai-e  of  the  coal.  McGoiran  Y.  Bailey, 
Wilson  &  Co.,  470. 

STENOGRAPHER'S  NOTES. 

1.  Evidence— Deposition— Act  of  May  22, 1887.    Smith  T.  Mine,  20:5. 

STOCK. 

1.  Corporation — Street  railways — Dividend — Increase  of  stock.  Al- 
legheny Y.  Bailway  Co.,  424. 

2.  Exchange  qf— Corporations— Dividend,  Allegheny  y.  Bailway 
Co.,  414. 

SUBROGATION. 

1.  Practice,  C.  P, — Attachment  execution  —  Equity.  Wherry  v. 
Wherry,  84. 

TENANTS  IN  COMMON. 

1.  Coal  mines — Accounting — Act  of  April  25, 1850.  An  intestate  died 
leaving  to  survive  him  a  widow  and  children.  Included  in  his  estate 
were  coal  lands  upon  which  mines  were  opened.  The  grantees  of  the 
children  went  into  possession  of  these  lands  and  mined  them  without 
any  objection  upon  the  part  of  the  widow.  After  nearly  all  the  coal  was 
mined  the  widow  filed  a  bill  in  equity  under  the  Act  of  April  25, 1850, 
P.  L.  573,  for  an  accounting.  Held,  that  the  widow  was  not  entitled 
to  compel  the  defendants  to  account  as  trespasser,  but  only  as  co- 
tenants.    McGoiran  r.  Bailey,  Wilson  &  Co.,  470. 

TITLE. 

1.  Affidavit  of  defense  —  Mortgage — Vendor  and  vendee — D^ect  qf 
title.    Chaffey  r.  Boggs,  301. 
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2.  Life  estate— Tenant  by  the  curtesy— Merger.  lineberger  T.  Keir- 
kirk,  117. 

TRIAL,  see  Practice,  C.  P. 

TKUSTS  AND  TRUSTEES. 

1.  AsMf/nment  for  benefit  of  creditors — Trustee — Act  of  April  17, 1843. 
Mann,  Moon  &  Co.  y.  Wakefield,  398. 

2.  Fraud — Relation  of  trust — Duty  to  disclose  material  facts,  Ben* 
nett  Y.  MeMillin,  146. 

3.  G{ft — CoT\fidential  relalion — Trust — Evidence,  On  a  bill  in  equity 
to  compel  the  reassignment  and  delivery  of  personal  property,  it  ap- 
peared that  the  plaintiff,  who  was  an  elderly,  illiterate  man,  unable  to 
read  or  write  English,  or  to  speak  it  pei*fectly,  had  assigned  and  deliv- 
ered all  of  his  personal  property,  which  constituted  his  whole  estate, 
to  the  defendant,  an  intimate  acquaintance,  whose  advice  the  old  man 
wiis  in  the  habit  of  seeking,  and  with  whom  he  was  accustomed  to 
leave  his  papers  and  property.  The  coui*t  below  found  that  the  trans- 
action was  not  a  gift,  but  a  **  transfer  to  the  defendant  in  trust  and 
confidence  to  keep  for  the  plaintiff,  subject  to  his  demands.**  The 
plaintiff  testified  to  tliis  effect,  and  his  testimony  was  corroborated  by 
that  of  another  witness  who  stated  that  the  defendant  told  him  he 
only  took  care  of  the  money,  and  that  he  exhibited  a  little  book  in 
which  he  kept  the  account  **  so  that  he  could  show  it  to  the  old  man 
again.*'  Ileldy  (1)  that  the  burden  of  proof  was  on  the  defendant  to 
sustain  the  assignment  as  a  gift;  (2)  that  evidence  of  the  penurious 
and  miserly  habits  of  the  old  man  was  admissible  on  the  question 
whether  or  not  the  transfer  was  a  gift;  (3)  tliat  a  decree  in  favor  of  the 
plaintiff  on  the  ground  that  it  was  a  transfer  **to  the  defendants  in 
trust  and  confidence  to  keep  for  the  plaintiff  subject  to  his  demands,'* 
was  based  upon  sufficient  evidence,  and  should  be  sustained.  Hasel 
V.  Beilstein,  560. 

4.  Guardian  and  ward — Surcharge — Profits,    Jones'  Est*,  36. 

5.  Ututband  and  wife — Mortgage — Trust — Fraud.    Hays  Y.  Hays,  277. 

6.  Husband  and  wife  —  Resulting  trust  —  Evidence.  Beringer  t* 
Lutz,  1. 

7.  mil— Discretion  of  trustee,    Foster's  Est.,  610. 

UNDUE  INFLUENCE. 

1.  Contract — Fraud— Evidence — Burden  of  proof,  Stepp  T.  Framp* 
ton,  284. 

VENDOR  AND  VENDEE. 

1.  Deed — Condition — Validity  of  condition,  A  condition  may  be 
made  of  anything  that  is  not  illegal  or  unreasonable,  such  as  that  tlie 
grantee  shall  support  the  grantor  during  life,  on  the  principle  that 
the  owner  of  the  land  who  is  not  obliged  to  transfer  it  at  all,  may 
attach  to  its  transfer  such  conditions  and  restrictions  as  he  pleases, 
and  in  view  of  which  the  gi*antee  takes  the  land  so  long  as  they  are 
not  in  conti-aventiou  of  any  policy  of  law. 

A  conveyance  upon  condition  subsequent  passes  the  title  to  the 
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grantee  subject  to  be  divested  by  failure  to  perform  the  conditions. 
Fritz  T.  ULengeSf  122. 

2.  Deed — Conditions — Provision  for  support  of  grantor  and  wife.  An 
instrument  in  writing  whicli  was  designated  in  tlie  instrument  itself 
an  "Article  of  Agreement"  provided  as  follows:  "G.  doth  hereby 
covenant  and  agree  to  let  unto  M.  all  that  farm  ....  on  the  following 
conditions."  Among  the  conditions  enumerated  were  that  G.  shouhi 
furnish  one  half  the  gi*aiu  and  farming  implements,  and  pay  one  half 
the  taxes.  M.  was  to  furnish  one  half  the  grain  and  implements  and 
pay  one  half  the  taxes;  "also  to  perform  all  the  work  necessary  to  be 
done,  and  connected  with  and  about  the  farm,  and  to  keep  all  the 
fences  on  the  premises  in  good  repair,  and  everything  generally  on 
the  premises  in  good  condition.  .  .  .  This  agreement  to  take  effect 
April  1,  1889  for  a  term  as  set  forth  in  paL*t  second  of  this  agreement. 
In  consideration  whereof  M.  doth  hereby  promise  and  agree  with  G. 
to  comply  with  each  and  every  act  and  condition  as  above  mentioned." 
Part  second  provided  as  follows:  **G.  and  wife  doth  hereby  further 
agree  to  and  with  the  said  M.  that  if  the  said  M.  shall  and  will  from 
time  to  time  stiictly  comply  with  the  conditions  of  the  agreement  as 
above  stipulated,  and  in  addition,  at  the  request  of  the  said  G.  and 
wife,  do  such  work  as  shall  be  necessary  to  bo  done  for  them,  such  as 
furnishing  fuel  and  providing  for  provisions  and  nurses  and  care  for 
them  in  case  of  sickness,  then  I  the  said  G.  and  wife,  hereby  grant  to 
him  tlie  said  M.  one  day  after  my  and  my  wife's  death  the  farm  or 
tract  of  land  as  descdbed  in  part  ili-st  of  this  agreement,  his  heii*s 
and  assigns  forever,  and  free  of  all  encumbi-ances."  M.  took  posses- 
sion within  three  months  after  the  execution  of  the  instrument,  per- 
formed the  conditions  and  stipulations,  and  made  valuable  improve- 
ments on  the  land.  He  continued  in  possession  during  tlie  joint  lives 
of  G.  and  his  wife  and  the  life  of  the  survivor.  After  the  death  of 
the  latter  the  heirs  of  G.  brought  an  ejectment  against  M.  Held, 
(1)  that  the  instrument  was  not  a  lease;  (2)  that  the  agreement  dis- 
closed a  valuable  consideration;  (3)  that  the  contract  was  executed ; 
(4)  that  even  if  it  were  executory  it  would  be  enforced  in  equity  be- 
cause (a)  there  was  nothing  unreasonable  in  its  tei*ms;  (6)  it  contained 
words  of  inheritance;  (c)  M.  had  fully  complied  with  its  terms;  (d)  the 
contract  was  perfectly  fair;  (5)  that  the  agreement  was  properly  ad- 
mitted in  evidence;  (6)  that  the  testimony  of  M.  was  admissible  t(» 
show  what  he  had  done  in  the  way  of  performing  the  conditions  of 
the  agreement;  (7)  that  evidence  to  the  effect  that  M.  had  removed 
timber  from  the  land  was  irrelevant.    Fritz  r*  MengeSy  122. 

3.  Deed — Jurisdiction  of  O.  C  to  correct  mistake,   Niiniok's  Est*^  591. 

4.  Deed — Recording  deed — Notice,    Riddle  T.  Armstrongy  26:]. 

5.  False  representations — Mortgage — Evidence,  Aokmaii  T*  Jas- 
ton  463. 

6.  Misrepresentations— Fraud — Bescission,  Where  a  vendee  was  in- 
duced to  purchase  the  land  by  false  representations  of  the  vendor 
materially  affecting  the  value  of  the  land,  he  may  rescind  the  con- 
tract, whether  the  vendor  knew  or  not  the  representations  were  false. 
Braanschweiger  t.  Waits,  47. 
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7.  Mortgage — Affidavit  of  defense  disclosing  drfeetive  title.  Chaffey 
T.  BoggSf  301. 

8.  Party  wall— Contract — Bights  qf  grantee.  The  owner  of  a  lot  bnilt 
on  one  part  of  it,  and  then  conveyed  the  other  part,  making  the  middle 
line  of  the  wall  of  the  building  which  he  had  ei*ected  the  dividing  line 
between  the  two  lots,  calling  it  a  party  wall  in  the  desciiption,  and 
stipulating  in  the  deed  that  the  grantee,  his  heirs  or  assigns,  should 
not  make  use  of  the  wall  for  building  without  paying  a  stipulated  price 
therefor.  Without  any  reservation  of  the  wall  or  right  to  compensar 
tion  he  then  conveyed  the  remaining  lot  to  anotlier  party,  who  sub- 
sequently became  the  owner  of  the  lot  Arst  sold,  subject  to  the  original 
reservation,  and  then  used  the  wall.  Held,  that  the  original  owner, 
having  pai-ted  with  all  interest  in  the  land,  was  not  entitled  to  recover 
tlie  price  stipulated  for  the  use  of  the  party  wall.  Yoight  T«  Wallace^ 
520. 

9.  Principal  and  agent-^Rescission  qf  contract.  M.  agreed  to  sell  her 
land  to  plaintiff,  and  defendant  was  employed  to  reduce  the  contract 
to  wi-iting.  It  was  then  arranged  that  plaintiff  should  pay  the  pur- 
chase money  in  instalments  to  defendant  for  M.,  and  that  the  defend- 
ant was  to  see  to  the  proper  transfer  of  the  title  when  the  whole  of 
the  price  should  have  been  paid.  Plaintiff  subsequently  claimed  to 
rescind  the  contract,  and  defendant  offered  to  return  the  purchase 
money  if  M.  would  agree.  Held,  that  the  plaintiff  had  no  light  of 
action  against  the  defendaDjt.    Karsawski  T*  Schneider^  ^^* 

VENUE. 

1.  Change  qf-^DinqualiJlcation  of  Judge.  Objections  which  merely 
relate  to  the  judge^s  personal  opinions  or  feelings,  and  not  to  his  legal 
interest  in  the  case  or  the  question,  are  not  within  the  statute  relating 
to  change  of  venue,  and  must  be  addressed  to  his  discretion. 

A  case  was  certified  by  an  interested  judge  to  the  next  nearest 
judge.  The  defendants  filed  a  plea  to  the  jurisdiction  of  the  court  as 
constituted,  asserting  the  disqualification  of  the  judge  to  whom  tlie 
case  was  certified,  on  the  ground  that  he  was  **  not  an  impartial,  un- 
prejudiced and  indifferent  judge  in  respect  to  the  matters  in  issue.'' 
Tlie  action  was  trespass  for  libel,  and  the  only  evidence  produced  in 
support  of  the  plea  was  a  letter  from  the  judge  to  one  of  the  defend- 
ants calling  his  attention  to  some  articles  in  a  newspaper,  and  ex- 
pressing the  opinion  that  he  could  and  did  sometimes  control  the 
columns  of  the  paper,  and  could  put  a  stop  to  this  if  he  wished  to. 
Neither  the  letter  nor  the  matters  referred  to  in  it  had  any  connection 
with  the  pending  suit,  nor  did  they  in  any  way  show  any  interest  which 
disqualified  the  judge.  Held,  that  the  plea  was  properly  overruled. 
Wallace  r.  Jameson,  98. 

2.  Change  cf— Quashing  array  of  jurors.    Wallace  T.  Jameson,  94. 

3.  Change  of— Statutes— Acts  of  March  22,  1856,  and  March  SO,  1875. 
Under  tlie  Act  of  April  22, 1856,  P.  L.  500,  relating  to  change  of  venue, 
the  president  judge  may  certify  his  disability,  and  then  must  order 
the  case  to  be  heard  before  "  the  president  judge  residing  nearest  the 
place  of  such  ti-ial,  who  shall  be  disinterested."    By  the  Act  of  March  30, 
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1875,  P.  L.  35,  either  party  may  by  petition  apply  for  a  change  of 
venue.  Heldf  (!)  that  tliere  is  no  repugnancy  in  the  two  remedicB; 
(2)  that  the  act  of  March  30, 1875,  is  cumulative,  and  was  not  intended 
to  repeal  or  supei-sede  the  act  of  March  22,  1856;  (3)  that  the  remedy 
which  is  first  applied  must  thereafter  necessarily  be  exclusive  in  the 
particular  case;  (4)  that  when  a  case  is  properly  Certified  by  an  inter- 
ested judge  to  the  nearest  judge,  under  the  act  of  March  22,  1850, 
there  is  no  longer  any  room  for  the  intervention  of  the  act  of  March  30, 
1875;  (5)  that  the  provisions  of  the  act  of  March  30,  1875,  show  that 
an  application  for  a  change  of  venue  should  be  promptly  made,  and 
should  not  be  deferred  until  the  trial  is  actually  called  with  a  jury  at 
hand. 

The  plaintifit  in  an  action  of  trespass  who  was  the  president  judge  of 
the  district  certified  the  case  to  the  nearest  judge  under  the  act  of 
March  22,  1850.  Subsequently  a  petition  for  change  of  venue  was 
presented  to  the  plaintiff,  as  judge,  who  referred  it  to  the  judge  to 
whom  the  case  had  been  already  cei*tified,  and  the  latter  refused  it  on 
the  ground  that  it  was  already  befoi*e  a  judge  appointed  by  law  to  try 
it,  and  who  was  disinterested.  Ueldj  not  to  be  error.  Wallace  r* 
Jamesony  98. 

WAIVER. 

1.  Landlord  and  tenant — Drfault  by  tenant  A  landlord  by  accept- 
ing overdue  rent  does  not  waive  a  clause  in  his  lease  providing  that  all 
the  rent  reserved  in  the  lease  shall  become  immediately  due  and  pa}'- 
able  upon  default  for  five  days  on  the  part  of  the  tenant  to  pay  any 
monthly  instalment    Teafel  r.  Rowan »  408. 

2.  Landlord  and  tenant — Il'airer — Estoppel — Delay  in  giving  poMes- 
sion  of  the  building.    Murphy  T.  Marshelly  510. 

3.  Insurance — Notice  of  asMgnment    Corcoran  y.  Ins*  Co.,  132. 

4.  Municipal  laio — Irregularity  in  contract,    Amherson  Ave.,  634. 

WARRANTY. 

1.  Life  insurance — Applications — Warranty  as  to  truth  of  farts  set 
forth  in  the  application— Contract,    Wall  Y*  Boyal  Society,  355. 

WATER  COMPANIES. 

1.  Corporations — Supervisory  power  of  courts — Acts  of  April  29, 1874 
and  June  2,  1887.  The  supervisory  power  over  water  companies  con- 
ferred upon  the  courts  by  the  Acts  of  April  29,  1874,  P.  L.  95,  and 
June  2,  1887,  P.  L.  311,  does  not  justify  the  court  in  preparing  a  tariff 
of  water  rents,  and  commanding  a  corporation  to  furnish  water  to  the 
public  at  the  rates  so  fixed,  as  this  would  involve  a  transfer  of  the 
management  of  the  property  and  the  business  of  a  solvent  corporation 
from  its  owners  to  a  court  of  equity,  for  no  other  reason  than  that  the 
court  regarded  some  one  or  more  of  the  charges  made  by  the  com- 
pany as  too  high.    Brymer  y.  Water  Co.,  231. 

2.  Power  qf  courts  to  regulate  schedule  of  prices,  A  water  company 
was  enjoined  from  collecting  rents  until  it  should  supply  water  to  its 
customers  suitable  in  quality,  and  sufficient  in  quantity.    The  com- 
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pany  having  improved  ita  sources  of  supply  presented  a  petition  to  the 
court  praying  that  it  might  be  permitted  to  collect  water  renta  from  its 
customers  in  accordance  with  a  schedule  presented  to  the  court. 
After  investigation  the  court  found  that  the  company  was  entitled  to 
charge  and  collect  water  rents,  but  it  refused  to  approve  the  schedule 
presented  by  the  company,  and  prepared  another  schedule  which  it 
directed  the  company  to  follow.  Held^  (1)  that  the  court  had  no 
power  to  prepare  a  schedule  of  rates,  and  enforce  its  observance  by 
the  company;  (2)  that  it  was  the  duty  of  the  company  in  the  first 
place  to  prepare  a  schedule  of  rates,  and  if  a  customer  was  aggneved 
thereby  he  could  petition  the  court  and  have  the  i*ates  decreased  if 
improper.    Brymer  T.  Water  Co.»  231. 

3.  Seasonable  charges — Stock  issued  to  stockholders  in  lieu  of  cash. 
Water  companies  are  entitled  to  a  rate  of  return,  if  their  property  will 
earn  it,  not  less  than  the  legal  rate  of  interest;  and  a  system  of  charges 
that  yields  no  more  income  than  is  fairly  requii'ed  to  maintain  the 
plant,  pay  fixed  charges  and  operating  expenses,  provide  a  suitable 
sinking  fund  for  the  payment  of  debts,  and  pay  a  fair  profit  to  the 
owners  of  the  property  cannot  be  said  to  be  unreasonable,  and  will  be 
sustained  by  the  courts. 

In  determining  what  is  a  proper  charge  to  be  made  by  a  water  com- 
pany, and  in  ascertaining  for  that  purpose  the  amount  of  the  invest- 
ment by  the  stockholders,  it  can  make  no  difference  that  money 
earned  by  the  corporation  and  in  a  position  to  be  distiibuted  by  a 
dividend,  was  used  to  pay  for  improvements,  and  that  stock  was 
issued  in  lieu  of  cash  to  the  stockholders.  In  such  a  case  it  is  not 
necessary  that  the  money  should  be  first  paid  to  the  stockholder,  an<l 
then  returned  by  him  in  payment  for  new  stock  issued  to  him.  Bry- 
mer v.  Water  Co.,  231. 

WIDOW  AISD  CHILDREN. 

1.  Negligence — Damages— Acts  of  April  1.3, 1851,  and  April  26,  185.5. 
Under  the  Acts  of  Apiil  15, 1851,  P.  L.  674,  and  April  26, 1855,  P.  L.  .309, 
where  a  widow  recovers  damages  for  the  death  of  her  husband,  chil- 
dren of  the  deceased  are  entitled  to  a  share  of  the  amount  recovered 
as  in  case  of  intestacy.    Allison  r*  Powers,  531. 

WILL. 

1.  Construction  qf ^Devise.  In  case  of  doubt  the  construction  of  a 
will  should  be  in  favor  of  the  first  rather  than  of  the  second  taker;  of 
an  absolute  or  vested  estate  rather  than  of  a  defeasible  or  contingent 
one;  of  a  general  or  pdmary  intent  i*ather  than  of  a  particular  or  sec- 
ondary one;  and  where  a  devisee  is  subjected  to  a  charge  or  burden 
which  it  is  unreasonable  to  think  would  have  been  imposed  unless  the 
estate  given  was  intended  to  be  a  fee  simple,  doubts  should  be  resolved 
in  favor  of  the  devisee. 

Testator  directed  as  follows:  ^*  I  will  and  bequeath  to  my  son  R.  and 
my  daughter  C.  the  homestead  farm  ....  with  all  the  farmin<; 
utensils,  stock,  horses.  .  .  .  And  if  my  daughter  C.  dies  unmarried 
her  brother  R.  shall  have  what  remains  of  her  share  of  my  property, 
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and  if  she  marries,  then  her  brother  R.  shall  pay  her  one  thousand 
dollars  as  her  share  of  my  said  estate/'  The  will  imposed  charges  on 
the  daughter's  share  amounting  to  more  than  the  value  of  a  life  estate 
in  one  half  of  the  farm.  It  appeared  that  C.  had  always  lived  with 
testator,  and  for  ten  yeai's  had  had  sole  charge  of  his  house.  Heldy 
that  testator  gave  C.  a  vested  estate  unlimited  in  point  of  duration, 
and  that  the  provisions  following  this  gift  were  meant  t«>  become 
operative  only  in  the  event  of  her  death  in  his  lifetime.  Jackson's 
Est.,  77. 

2.  Devise  of  fee — Cutting  down  estate.  Where  there  is  a  clear  gift  in 
a  will  it  cannot  afterwards  be  cut  down,  except  by  something  which 
with  reasonable  certainty  indicates  the  intention  of  the  testator  to  cut 
it  down.    Yost  T.  Ins.  Co.,  381. 

3.  Devise  qf  fee — Limited  restriction  on  alienation,  Yost  T.  Ins. 
Co.,  381. 

4.  Effect  of  legacy  for  particular  purpose.  If  a  sum  of  money  be 
bequeathed  for  the  purpose  of  pui*chasing  real  or  personal  property 
for  a  particular  person,  the  legatee  may  claim  the  money  without 
applying  it,  or  binding  himself  to  apply  it,  to  the  specified  purpose. 
Bogers's  Est.,  602. 

5.  Execution  of— Law  at  time  of  execution.  The  legality  of  the  exe- 
cution of  a  will  must  be  judged  of  by  the  law  as  it  was  when  it  was 
executed,  and  not  as  it  was  at  the  death  of  testator.  Packer  t. 
Packer,  580. 

G.  Execution  of— -Married  women — Act  of  June  3,  1887.  A  holo- 
graphic paper  purporting  to  be  the  will  of  a  married  woman,  executed 
without  witnesses,  prior  to  the  Act  of  June  3,  1887,  P.  L.  332,  is  not 
rendered  valid  by  that  act,  which  dispenses  with  attesting  witnesses 
to  tlie  will  of  a  maiTied  woman.    Packer  y.  Packer,  580. 

7.  Gyt — Legacy — Accumulations.  Testator  directed  his  executors 
and  trustees  to  collect  **  all  my  rents  or  monies  that  may  be  due  me, 
to  pay  all  my  debts,  taxes,  insui*ance,  etc.,  keep  the  property  in  repair. 
After  which  the  net  surplus  rent  shall  be  deposited  at  interest  until  it 
amounts  to  ten  thousand  dollars,  where  it  shall  remain,  and  the  annual 
interest  added  thereto,  for  the  purpose  of  building  a  four-story  brick 
business  house*'  on  a  lot  designated.  The  testator  fui'ther  directed 
that  the  building  was  not  to  be  constructed  until  it  was  finally  settled 
whether  a  certain  municipal  improvement  was  to  be  made.  He  devised 
tlie  lot  upon  which  the  building  was  to  be  erected  to  the  children  of 
a  deceased  son.  He  further  directed  that  after  the  above  instructions 
had  been  earned  out  the  surplus  should  be  applied,  first  to  his  wife's 
annuities,  and  then  divided  equally  among  his  two  daughters  and  the 
wife  of  his  deceased  son  for  the  use  of  heraelf  and  her  children;  the 
youngest  of  which  was  nine  yeara  old  at  testator's  death.  Hald^ 
(1)  that  the  gift  was  not  void  as  within  the  prohibition  of  the  statute 
as  to  accumulations;  (2)  that  the  income  should  be  paid  to  the  trus- 
tees, to  be  accumulated  for  the  purpose  of  constructing  the  building 
referred  to  in  the  will.    Rogers's  Est.,  602. 

8.  Issue  devisavit  vel  non — Evidence — Hypothetical  question— Tenia* 
mentary  capacity— Undue  influence.    Miller's  Est.,  645. 
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0.  Issue  devisanit  vel  non — Evidence— Province  of  court  and  }ury 
Boehm  t.  Kress,  386. 

10.  Testamentary  capacity— Beneficiary  under  will — Undue  influence 
— Presumption.  Where  a  testator,  although  possessed  of  testamentary 
capacity,  is  aged,  infirm  bodily,  with  mental  faculties  impaired,  if  a 
confidential  advisor  be  a  large  beneficiary  under  the  will  there  is  a 
presumption  of  fact  that  undue  influence  was  brought  to  bear  on  the 
mind  of  the  testator,  and  the  burden  is  on  the  beneficiary  to  rebut 
that  presumption.    Miller's  Est*)  C45. 

11.  Trusts  and  trttstees — Discretion  of  timstee,  A  married  woman  by 
her  will,  gave  to  her  husband,  his  successors  and  assigns,  all  of  her 
estate,  real  and  personal,  ...  in  trust  as  follows :  '*  With  full  power 
and  discretion  in  said  trustee  and  his  successors,  to  mortg^e,  lease, 
sell,  convey,  assign,  transfer,  hold,  manage  or  invest  and  i*einvest  the 
same  until  my  youngest  child  arrives  at  twenty-one  years  of  age,  and 
to  distribute  the  income  or  principal  or  both  among  my  three  children, 
and  their  heii*s,  at  such  times,  in  such  manner  and  in  such  shares, 
equal  or  unequal,  as  he  or  his  successor  in  his  sole  discretion  may 
deem  proper  and  just."  The  pereonal  property  consisted  only  of 
household  furniture  which  was  in  use  by  the  family  during  the  life- 
time of  testatrix,  and  continued  so  afterwards.  After  the  death  of 
one  of  the  sons,  an  attaching  ci-editor  of  the  husband  sought  to  se- 
quester the  husband^ s  interest  in  the  trust  estate.  At  this  time  the 
youngest  child  was  about  fourteen  yeai-s  of  age,  and  the  eldest  over 
twenty-one.  Held^  (1)  that  the  household  f umltui-e  was  an  entirety 
which  could  not  be  broken  without  a  breach  of  trust,  and  therefore, 
the  attaching  creditor  of  the  husband  had  no  right  to  take  any  part  of 
it;  (2)  that  the  furnitura  should  bo  awarded  to  the  husband  in  trust 
for  the  purposes  of  the  will.    Foster's  Est*,  010. 

WORDS  AND  PHRASES. 

1.  "  Deposition.'^  The  oflicial  stenographer's  notes  of  the  testimony 
of  a  witness  taken  at  a  former  trial  of  the  same  issue  are  not  a  deposi- 
tion.   Smith  T*  Hine,  203. 

2.  "  Dividend''— Definition  of.    Allegheny  r.  Railway  Co.,  414. 

JI.  "  Excavated  and  prepared  "—Expert  testimony— Mtaniny  of  tech- 
nical terms.    Miller  T.  Bailway  Co.,  350. 

4.  Mines  and  mining — Oil  and  gas— Minerals.  Petroleum  oil  and 
natural  gas  are  minerals.    Marshall  T.  Mellon,  371. 

5.  **  Stop,  look  and  listen  '* — Negligence— Grade  crossing.  Darldson 
Y.  Railway  Co.,  227. 

6.  **  Stopy  look  and  listen,"  where  to.    Cookson  r.  Railway  Co.,  184. 

7.  "  Words  of  inheritance."  An  executory  contract  will  pass  a  fee 
simple  in  equity  without  words  of  inheritance.    Friti  T*  Menges,  122. 


■•>o 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


W  LIBRARY 


Digitized  by  VjOOQ IC 


Digitized  by  VjOOQIC 


